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Woodruff  Y.  Garner. 4 

Woodward  y.  Wilcox 207 

Wright  et  aL  y.  Wells  et  al 65 

Wright,  Medaugh  Y.. 187 

Wright,  Auditor,  &c.,  et  al.  t. 

Stila 388 


Yonkey  et  al.  y.  The  State  ex  rel. 

Gornelison. 286 

TonngetaL,  Turnery 878 
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or   THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEBdEBER  TERM,  1866,  IN  THE  FIFTT-FIRST 

TEAR  OF  THE  STATE. 


Newkirk  V.  The  State. 

lHww  Tbial. — JuHT. — ^ThAt  the  place  where  a  Jary  is  taken  to  deliberate  is 
not  a  convenient  one,  is  no  ground  for  a  new  trial,  unless  it  is  shown 
(bat  by  reason  thereof  the  yerdict  was  not  a  fair  expression  of  opinion 
of  all  the  jnrors. 

Sake. — Misconduct  or  Jmr. — After  the  Jury  had  retired  to  deliberate  upon 
their  Terdict,  the  bailiff,  without  the  consent  of  the  defendant,  or  the  leave 
of  the  court,  fkimished  to  them,  at  their  request,  a  Tolume  of  Bishop's 
Criminal  Law. 

MtH  that  the  misconduct  was  such  as  to  entitle  the  defendant  to  anew  trial. 

APPEAL  from  the  Crawford  Circuit  Court. 

Elliott,  J. — Marion  Newkirk^  the  appellant,  was  indicted, 
jointly  with  Union  McMickle,  John  McCabCy  Bobert  AUen  and 
John  Hardin  Knighty  for  grand  larceny,  in  feloniously  steal- 
ing one  rifle  gun,  one  horse,  saddle,  bridle  and  halter,  the 
personal  property  of  Jonathan  JEnlow. 

Newkirk  alone  was  arrested,  and  he  was  tried  and  con- 
victed of  said  larceny.  A  motion  for  a  new  trial  having 
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been  overruled,  judgment  was  rendered  on  the  verdict  of 
the  jury. 

The  refusal  of  the  court  to  grant  a-  new  trial  raises  the 
only  question  in  the  record. 

Three  reasons  were  urged  for  a  new  trial,  viz : 

1.  The  taking  and  keeping  of  the  jury,  when  delibera- 
ting on  their  verdict,  to  a  small  and  inconvenient  room, 
separated  from  the  court  house,  there  being  jury  rooms  in 
the  court  house  suitable  and  convenient. 

2.  Furnishing  the  jury  by  their  bailiff,  at  their  request, 
without  the  authority  of  the  court,  or  the  consent  of  the 
appellant,  with  a  copy  of  Bishop's  Criminal  Law,  after  they 
had  retired  to  deliberate  upon  their  verdict. 

3.  That  the  verdict  of  the  jury  was  contraiy  to  tlie  law 
and  the  evidence. 

The  first  and  second  causes  were  sworn  to  by  the  appel- 
lant, and  the  second  was  supported  by  the  additional  affida- 
vit of  WiUmm  M.  Traucwelly  who  swore  that  he  heard  a 
juror  request  the  bailiff  to  furnish  the  book  referred  to, 
and  that  he  saw  the  bailiff  afterwards  hand  it  into  the  juiy 
room,  while  the  jury  were  deliberating  on  their  verdict. 

The  first  cause  for  a  new  trial  is  claimed  to  be  based  on 
the  third  clause  of  section  142  of  the  act  relating  to  crimi- 
nal practice,  specifying  the  causes  for  which  new  trials  in 
such  cases  may  be  granted.  2  G.  &  H.,  423.  The  clause 
refen'ed  to  is  as  follows :  "  Where  a  verdict  has  been  decided 
by  means  other  than  a  fail'  expression  of  opinion  on  the 
part  of  all  the  jurors."  The  114th  section  of  the  same  act 
provides  that,  after  hearing  the  charge  of  the  court,  "the 
jury  may  either  decide  in  court,  or  retire  for  deliberation. 
They  may  retire  under  the  charge  of  an  officer  sworn  to 
keep  them  together  in  some  private  and  convenient  place, 
without  food,"  &c.  Here  the  complaint  was  that  the  place 
to  which  the  jury  were  taken  by  the  officer  was  not  a  con- 
venient one;  but  it  was  not  shown  that  by  reason  thereof 
the  verdict  was  not  a  fair  expression  of  opinion  of  all  the 
jurorSj'iji  which  event,  only,  could  the  improper  conduct  of 
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the  oflBcer,  in  that  paFticular,  constitute  a  ground  of  com- 
plaint on  the  part  of  the  accused.  The  fact  that  the 
place  to  which  they  were  taken  was  not  a  convenient  one, 
was  not,  of  itself,  a  cause  for  a  new  trial. 

The  second  cause  for  a  new  trial,  we  think,  was  sufficient, 
and  the  court  erred  in  overruling  it.  The  statute  makes  tlic 
receipt  by  the  jury  of  any  "evidence,  paper  or  document, 
not  authorized  by  the  court,"  or  "  any  misconduct"  on  the 
part  of  the  jury,  "tending  to  prevent  a  fair  and  due  con- 
sideration of  the  case,"  cause  for  a  new  trial.  It  is  sliown 
by  the  affidavit  of  Traucwell^  that  after  the  j  my  had  retired 
to  consult  on  a  verdict,  they  requested  the  bailiff  to  procure 
and  bring  to  them  "  the  book  which  had  been  read  to  them 
on  the  trial  of  the  cause,"  and  that  tliereupon  the  bailiff 
procured  and  delivered  to  the  jury  a  volume  of  Bishop's 
Criminal  Law.  This  was  evident  misconduct,  both  on  the 
part  of  the  officer  and  jury.  It  is  true  that  the  constitution 
makes  the  jury  the  judges  of  both  the  law  and  the  facts  in 
criminal  cases,  but  they  must  repeive  their  knowledge  of 
both  in  a  proper  manner  during  the  trial,  and  before  they 
retire  to  deliberate  on  their  verdict.  The  facts  must  be  de- 
termined from  the  evidence  given  upon  the  trial,  under  the 
supervision  of  the  court.  Questions  of  law  arising  in  the 
cause  may  be  argued  by  counsel,  and  the  trial  is  closed  by  the 
charge  of  the  court  to  the  jury,  upon  "all  matters  of  law 
whicu  are  necessary  for  their  information  in  giving  their 
verdict."  From  these  sources  of  information,  they  must 
determine  the  law  of  the  case,  and  cannot  be  permitted  to 
take  to  their  room  common  law  authorities  for  the  purpose 
of  ascertaining  the  law.  Such  a  practice  would  be  incon- 
sistent vdth  the  whole  theory  of  correct  trials  by  jury,  and 
would  lead  to  the  most  pernicious  consequences.  If  the 
jury  disagree  as  to  the  charge  of  the  court,  or  upon  any 
question  of  law  arising  in  the  case,  they  may  ask  for  fur- 
ther instructions  to  be  given  by  the  judge  in  open  court, 
but  they  cannot  be  furnished  with  common  law  authorities 


for  their  own  perusal. 
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This  decision  renders  it  nnnecessary  that  we  should  ex- 
amine the  question  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  as  the  evidence  on  a  second  trial  may 
not  be  the  same  as  that  given  on  the  first. 

The  judgment  is  reversed,  and  the  caose  remanded  for 
a  now  trial.  The  clerk  is  directed  to  give  the  proper 
notice,  &c. 

A.  M.  Black  and  F.  WilsoTiy  for  appellant. 

D.  E.  WHUamaorij  Attorney  General,  for  the  State. 


WOODBUFF    V.   GaBNEB. 

Countek-Claim. — ^Tlio  couuteivclaim  umler  the  code  is  more  than  recoup- 
ment at  the  common  law.  It  embraces  also  the  cross-biU  in  equity  against 
tho  plaintiff. 

Same. — In  a  suit  bj  the  grantor  to  rescind  a  conveyance  of  land,  on  the 
ground  of  fraudulent  representations,  a  counter-claim  denying  the  fraud 
and  aUeging  that  tho  plaintiff  has  wrongfully  kept  the  defendant  out  of 
possession,  and  asking  judgment  for  possession  and  for  rents  and  profits, 
is  within  the  statute. 

QxHE. — But  causes  of  action  which  cannot  be  joined  in  a  complaint,  cannot 
be  joined  in  a  counter-claim,  and  as  a  demand  for  waste  is  not  incident 
to  the  recovery  of  the  possession  of  the  real  estate,  it  was  not  properly 
joined  in  the  counter-claim. 

I^STEUCTiONs. — The  Supreme  Court  will  not^  in  order  to  affirm  a  case  on  the 
ground  that  an  erroneous  instruction  was  harmless,  indulge  the  presump- 
tion that  the  instruction  was  not  applicable  to  the  case. 

Fjelaud. — False  BEPBESSirTATiONS. — ^If  a  statement  is  in  fact  false,  and  is 
uttered  for  a  fraudulent  purpose,  which  is  accomplished,  it  has  tho  wholo 
effect  of  fraud  in  annulling  the  contract,  although  the  person  uttering  the 
statement  did  not  know  it  to  be  false,  but  believed  ii  to  be  true. 

APPEAL  from  the  Bush  Circuit  Court. 

Pkazeb,  J. — The  appellant  sued  the  appellee  to  obtain 
the  rescission  of  a  contract  between  the  parties  for  the 
exchange  of  lands,  and  of  a  conveyance  made  in  pursuance 
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of  the  contract)  upon  the  gronnd  that  the  contract  and  con- 
veyance were  induced  hy  certain  specified  falae  and  fraudu- 
lent representations  of  the  defendant,  as  to  facts  and  the 
law.  The  representation  as  to  the  law,  alleged  to  have  heen 
falsely  and  corruptly  made,  is  not  alleged  to  have  been 
known  by  the  defendant  to  be  false.  The  false  representa- 
tions of  fact  alleged  are  some  of  them  of  such  a  nature 
that  if  false  the  defendant  might  not  have  known  it.  The 
defendant  answered  in  two  paragraphs,  the  first  of  which 
was  a  special  denial  of  the  fraud  alleged  in  the  complaint; 
the  second  was  in  the  form  of  a  counter-claim,  denying  the 
alleged  fraud,  and  averring  that  the  plaintiff  without  right 
kept  the  defendant  out  of  the  possession  of  the  lands  con- 
veyed to  him  in  pursuance  of  the  contract,  and  that  he  had 
committed  waste  upon  the  premises,  to  the  injury  of  the 
freehold.  Judgment  for  possessiop,  and  for  damages  for 
•  the  waste,  and  for  occupation  of  the  premises,  in  all  $1*500, 
was  prayed.  A  demurrer  to  the  counter-claim  was  over- 
ruled, after  which  an  issue  was  formed  upon  it  by  a  denial. 
A  jury  trial  resulted  in  a  general  verdict  for  the  defendant, 
that  he  was  entitled  to  the  possession  of  the  land,  and  as- 
sessing his  damages  at  $522  50.  A  motion  by  the  plaintiff 
for  a  new  trial  was  overruled,  and  judgment  rendered  in 
accordance  with  the  verdict.  The  record  gives  us  no  infpr- 
nuition  as  to  the  nature  of  the  evidence. 

Tliree  questions  demand  our  consideration. 

1.    Was  the  counter-claim  good  on  demurrer? 

It  is  not  questioned  that  it  averred  facts  sufficient,  in  an 
independent  suit,  to  entitle  the  defendant  to  a  judgment, 
but  it  is  urged  that  those  facts  could  not  be  pleaded  by  way 
of  counter-claim  in  this  suit. 

A  counter-claim  is  defined  by  the  code  to  be  **  any  matter 
arising  out  of  or  connected  with  the  cause  of  action,  which 
might  be  the  subject  of  an  action  in  favor  of  the  defendant, 
or  which  would  tend  to  reduce  the  plaintiff^s  claim  for 
damages."    2  G.  &  H.,  91. 


6      SUPREME  COURT  OF  INDIANA. 

Woodruff  V.  Garnor. 

It  may  not  be  easy  to  define  the  full  meaning  and  appli- 
cation of  this  statute,  and  it  will  therefore  be  safer,  and  less 
likely  to  produce  confusion,  if  this  court  shall  at  present 
consider  only  the  question  of  its  influence  upon  the  case 
immediately  in  judgment.  To  say,  as.  was  inadvertently 
done  in  Slayback  v.  JoneSy  9  Ind.  470,  that  the  counter-claim 
is  the  same  thing  as  recoupment,  would  be  giving  a  defini- 
tion obviously  less  comprehensive  than  that  given  by  the 
statute  above  quoted.  The  counter-claim  thus  authorized 
comprehends  recoupment,  and  much  more.  It  hardly  ad- 
mits of  question  that  it  embraces,  also,  what  was  known  as 
the  cross-bill  in  equity  against  the  plaintifl".  Unless  this  be 
so,  it  would  result  that,  in  many  cases,  wliat  formerly  might 
have  been  fully  settled  in  one  litigation,  would,  under  the 
code,  require  two  or  more  separate  suits  to  determine  it. 
This  is  not  the  spirit  of  the  code.  Indeed,  precisely  the 
contrary  is  evident  from  section  60,  the  efl:cct  of  which  is 
to  require  every  defendant  personally  served  with  notice  of 
the  suit,  to  set  up  and  litigate  in  that  case  every  right  of 
action  which  ho  has,  arising  out  of  the  contract  or  trans- 
action which  forms  the  plaintiff's  cause  of  action,  under 
penalty  of  paying  his  own  costs,  should  he  afterwards  sue 
for  the  same  matter.  The  two  sections,  59  and  60,  relate  to 
the  same  subject.  The  latter  evidently  refers  to  one  class 
of  cases,  at  least,  in  which  by  the  former  a  counter-claim  is 
authorized  to  bo  pleaded.  Diflferent  phraseology  is  em- 
ployed in  these  two  sections,  but  the  idea  embodied  in  sec- 
tion 59  by  the  language,  ''any  matter  arising  out  of,  or  con- 
nected with,  the  cause  of  action,  which  might  be  the  subject 
of  an  action  in  favor  of  the  defendant,  or  which  would  tend 
to  reduce  the  plaintiff's  claim  or  demand  for  damages,"  may 
not  all  be  expressed  in  section  60,  thus:  "a  counter-claim 
arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  the  ground  of  the  plaintiff's  claims,  or  any  of 
them."  When  the  sections  are  carefully  compared,  it  ex- 
cites the  inquiry  whether  there  are  not  two  distinct  classes 
of  cases  in  which  the  defendant  may  set  up,  by  way  of 
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counter-claim,  a  cause  of  action  which  he  has  against  the 
plaintifi',  viz :  1.  When  it  arises  out  of  the  plaintiff  ^s  cause 
of  action ;  2.  When  it  is  connected  with  it,  but  does  not 
arise  out  of  it,  and  that  in  the  former  case  he  must  set  it  up 
by  way  of  counter-claim,  or  recover  no  costs  in  another  suit 
upon  it,  while  in  the  latter  case  there  is  no  penalty  for  fail- 
ing to  set  it  up.  The  only  reason  for  this  distinction,  if 
it  exists,  would  be  in  the  possible  fact  that  in  the  former 
case  the  defendant's  right  of  recovery  may  be  shown  upon 
the  trial  without  complicating  the  investigation,  while  in  the 
latter  the  inquiry  must  extend  beyond  what  is  necessary  to 
a  mere  determination  of  the  plaintiff's  claim,  and  may  often 
so  incumber  the  record  as  to  make  a  correct  decision  diffi- 
cult. But  this  question  is  not  before  us,  and  we  intimate 
no  opinion  upon  it. 

In  the  case  in  hand,  the  plaintiff's  cause  of  action  is  the 
alleged  fraud  of  the  defendant  in  procuring  the  deed  sought 
to  be  rescinded.  The  defendant's  cause  of  action,  averred 
in  the  counter-claim,  does  not  arise  out  of  the  plaintiff's 
cause  of  action,  for  it  cannot  even  exist  consistently  with  it. 
If  the  fraud  alleged  by  the  plaintiff  was  peipetrated,  then 
the  defendant  cannot  have  any  right  of  action  whatever. 
So  the  defendant  found  it  necessary  to  deny  the  fraud. 

But  the  deed  sought  to  be  set  aside  constitutes  a  part  of 
the  transaction  upon  which  the  plaintiff  and  the  defendant 
both  rely  for  a  recovery.  It  is  the  link  which  forms  a  di- 
rect connection  between  the  two  diverse  causes  of  action. 
So  the  counter-claim  for  possession  is  "connected  with  the 
cause  of  action"  of  the  plaintiff"  directly,  and  is  therefore 
authoiized  by  the  statute.  In  Htigating  either  claim  separ- 
ately, an  important  question,  to-wit,  the  alleged  fraud,  must 
be  investigated,  inasmuch  as  it  is  necessarily  a  question  in 
controveray.  J£  that  question  be  decided  for  the  defendant, 
then,  a  single  additional  fact  being  established — ^that  the 
plaintiff  keeps  him  out  of  possession  of  the  land  conveyed — 
entitles  the  defendant  to  a  recovery.  There  is,  then,  one 
question  common  to  both  claims.    Why  should  this  be  twice 
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trted?  We  think  that  the  object  of  the  statute  was  to 
enable  the  parties,  by  a  single  litigation,  to  settle  whatever 
claim  either  may  have  directly  dependent  upon  such  a  ques- 
tion, and  thus  avoid  a  multiplicity  of  suits.  Judah  v.  ITie 
Vincennes  Urdvemty,  16  Ind.  56,  goes  even  beyond  this  rul- 
ing. The  demurrer  to  the  counter-claim  was,  in  our  opinion, 
properly  overruled. 

2.  Could  the  defendant^  under  this  counter-claim,  recover 
for  waste  or  use  and  occupation  ?  The  plaintiff  asked  an 
instruction  to  the  jury  that  he  could  not  recover  for  either, 
which  was  refused. 

To  deteimine  this  question,  the  counter-claim  may  be 
considered  as  a  complaint  by  the  defendant  agaiost  the 
plaintiff.  Causes  of  action  which  could  not  be  united  in  a 
complaint  cannot  be  joined  in  a  counter-claim.  But  the 
remedy  for  a  misjoinder  of  giuses  of  action  is  by  demurrer, 
(2  G.  &  H.,  80,)  and  this  comi:  cannnot  review  the  ruling  of 
the  court  below  upon  it.  Id.  81.  Mesne  profits  may  be 
recovered  as  damages  in  an  action  for  possession  of  real 
estate.  They  ai^e  incident  to  the  recovery  of  possession. 
Id.  97,  288,  878.  We  think  that  such  damages  were  re- 
coverable under  this  counter-claim.  But  the  claim  for 
damages  for  injury  to  the  freehold  is  not  incident  to  the 
subject  matter  which  was  admissible  as  a  counter-claim  in 
this  case,  and,  indeed,  could  not  have  been  properly  joined 
with  it  in  the  same  suit.  This  was  not,  therefore,  a  proper 
counter-claim,  and  should  not  have  been  allowed  in  ^is 
case.  2  G.  &  H.,  97.  If  the  views  already  expressed  are 
correct,  it  follows  that  the  instruction  went  too  far,  and  was 
properly  refused. 

8.  The  court  instructed  the  jury  that  "false  and  fraudu- 
lent representations,^'  made  by  the  defendant  to  the  plain- 
tiff*, upon  which  the  latter  relied  in  making  the  contract, 
would  not  avail  the  plaintiff  in  the  case,  unless  it  also  ap- 
peared that  the  defendant,  at  the  time  of  making  the  rep- 
resentations, knew  them  to  be  false.  The  appellants  com- 
plains of  this  instruction.    We  cannot  conceive  of  a  state 
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of  the  evidence,  under  the  issaes  of  this  case,  which  would 
justify  this  instruction.  We  can  well  understand  that  there 
may  he,  and  are,  many  cases  in  which,  for  the  purpose  of 
proving  that  false  representations  are  fraudulent,  it  is  neces- 
sary to  show  that  the  party  who  made  them  knew  that  they 
were  false.  But  we  know  of  no  case  where  relief  will  be  de- 
nied in  equity  on  account  of  false  and  fraudulent  represen- 
tations upon  which  a  party  has  relied  to  his  injury,  merely 
because  the  proof  fails  to  show  that  the  party  who  perpe- 
trated the  fraud  knew  that  his  representations  were  false. 
If  to  such  a  state  of  the  case  were  superadded  proof  show- 
ing such  circumstances  as  would  have  evinced  that  it  was 
the  plaintiff's  own  folly  to  rely  upon  the  representations, — 
for  example,  that  he  had  merely  to  open  his  eyes  and  see 
the  truth  for  himself, — ^then  the  plaintiff  could  not  recover. 
But  then  the  instructions  would  be  erroneous  against  him, 
and  not  applicable  to  the  issues  in  tliis  case.  We  cannot, 
in  order  to  affirm  a  case  upon  the  ground  that  an  erroneous 
instruction  was  harmless,  indulge  the  presumption  that  the 
instruction  was  not  applicable  to  the  case. 

The  law  is  thus  stated  by  an  elementary  writer:  "If  the 
statement  be  in  fact  false,  and  be  uttered  for  a  fraudulent 
purpose,  which  is  in  fact  accomplished,  it  has  the  whole 
effect  of  fraud  in  annulling  the  contract,  although  the  per- 
son uttering  the  statement  did  not  know  it  to  be  false,  but 
believed  it  to  be  true."  2  Parsons  on  Con.  775,  (5th  ed.) 
The  following  cases  are  to  the  same  effect :  Taylor  v.  Ashtorij 
11  M.  &  W.  401 ;  Warner  v.  Daniels,  1  Woodb.  &  Min.  90; 
Ainslie  v.  MedlycoU,  9  Ves.  13 ;  Shacldeford  v.  Haudley,  1  A. 
K.  Marshal  500;  Munroe  v.  PrUchetty  16  Ala.  785.  Nor  are 
we  without  authority  of  like  character  in  Indiana.  McChr- 
Tnidc  V.  MaUrij  5  Blackf.  509,  is  directly  to  the  point. 

The  appellee  relies  upon  Zehner  v.  Kepler,  16  Ind.  290. 
We  need  not  question  that  decision.  Under  the  defense  of 
ftaud  as  pleaded  in  that  ease,  proof  of  the  sdenierweiB  neces- 
sary. But  what  is  said  in  that  case  to  be  a  general  rule  has 
no  application  to  a  case  like  this,  and,  indeed,  there  are  so 
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many  exceptions  to  it,  that  it  may  be  worthy  of  inquiry 
whether  it  is  exactly  accurate  to  say  that  it  is  a  general 
rule. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

B.  F.  Claypooly  J".  M.  Wilson,  G.  HoUand  and  jBT.  C.  Hannay 
for  appellant. 

N.  Trusler  and  W.  Morrow^  for  appellee. 


Newcome  v.  The  State. 

186   8061 

27  10  IiTFORVATiOK. — PRACTICE. — That  no  affidavit  against  tho  defendant  is  filed 
with  the  information  in  a  criminal  case,  is  an  objection  which  can  only  bo 
reached  by  a  motion  below.    It  cannot  be  first  made  in  tho  Supremo  Court. 

Sams.— An  information  for  a  felony,  in  the  Common  Pleas  Court,  alleged  that 
the  defendant  was  confined  in  the  jail  of  the  county  on  a  charge  of  grand 
larceny,  the  identical  felony  thereinafter  set  forth,  and  that  ho  had  not 
been  indicted  by  any  grand  jury  of  tho  county  for  said  crime ;  that  said 
defendant  on,  &c.,  at,  &c.,  did  feloniously  steal,  &c.,  one  bay  mare,  of 
tho  value  of  $150,  tho  personal  property  of  A. 

Heldj  that  the  information  sufficiently  charged  the  larceny,  and  showed 
jurisdiction  in  the  Court  of  Common  Pleas. 

APPEAL  from  the  Orange  Conamon  Pleas. 

FnAZER,  J. — 1.  That  no  affidavit  against  the  defendant 
is  filed  with  the  information  in  a  criminal  case,  is  an  objec- 
tion which  can  only  be  reached  by  a  motion  below.  It  can- 
not be  first  made  in  this  court. 

2.  An  information  alleging  "that  T.  N.  is  now  confined 
in  the  jail  of  Orange  county,  Indiana^  on  a  charge  of  grand 
larceny,  the  identical  felony  hereinafter  set  forth,  and  that 
he  has  not  been  indicted  by  any  grand  jury  of  said  county 
for  said  crime;  and  that  at  the  said  county  of  Orange,  on,'' 
&c.y  ^  the  said  T.  I^.  did  feloniously  steal,  &c.,  one  bay  mare, 
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of  the  value  of  $150,  the  pereonal  property  of  one  O.  T.," 
sufficiently  charges  the  larceny,  and  shows  the  jurisdiction 
of  the  Court  of  Common  Pleas.  In  Flinn  v.  The  State, 
24  Ind.  286,  the  offense  for  which  the  defendant  was  im- 
prisoned was  very  particularly  described,  but  there  was  no 
averment  that  he  was  guilty  of  that,  or  of  any  offense. 

The  foregoing  propositions  dispose  of  all  the  questions 
made  in  this  case. 

The  judgment  is  affirmed,  with  costs. 

J.  II,  Stotsenburg  and  T.  M.  Browne,  for  appellant. 

D,  E,  WiUiamsoTij  Attorney  General,  for  the  8tate. 


CoLLDfs  and  Others  v.  The  United  States  Express  Company 

and  Others. 

Appeal. — Becord. — It  is  the  duty  of  the  appellant  to  bring  to  the  Supreme 
Court  a  perfect  record  of  tho  judgment  and  proceedings  of  the  court  below. 

Sane. — Complaint. — Tho  complaint  forms  a  necessary  part  of  the  record 
of  .a  cause,  and  when  it  appears  by  the  record  that  a  complaint  was  filed, 
but  none  is  contained  in  the  record,  no  question  is  presented  for  the  de- 
cision of  the  Supremo  Courf. 

•  APPEAL  from  the  Tippecanoe  Common  Pleas. 

Elliott,  J. — Pi'om  the  imperfect  record  before  us,  this 
seems  to  have  been  a  complaint  for  an  injunction,  filed  by 
the  appellees  against  the  appellants,  in  the  Warren  Circuit 
Court,  to  enjoin  the  coUection  of  certain  judgments  rendered 
by  a  justice  of  the  peace  in  favor  of  the  appellants. 

The  record  contains  an  answer  of  the  general  denial,  and 
two  special  paragraphs,  and  shows  that  a  demurrer  was  sus- 
tained to  the  latter,  and  that  a  change  of  venue  was  granted 
to  the  Tippecanoe  Common  Pleas.  It  also  shows  a  final  sub- 
mission of  the  cause  to  the  court,  and  a  finding  and  final  judg- 
ment and  decree  of  injunction.    But  it  does  not  contain  a 
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Soeeberry,  Treasurer  of  Tippecanoe  County,  o.  Huff. 

copy  of  the  complaint,  without  which  no  question  is  pre- 
sented by  the  record  for  the  decision  of  this  court.  It  was 
incumbent  on  the  appellants  to  bring  to  this  court  a  perfect 
record  of  the  judgment  and  proceedings  of  the  com-t  below, 
on  which  errors  could  be  assigned.  The  complaint  forms  a 
necessary  part  of  the  record  of  a  cause,  and  the  record  before 
us  contains  ample  evidence  that  a  complaint  was  filed  in  tlie 
case,  but  it  is  omitted  in  the  record  filed  by  the  appellants. 
In  the  absence  of  the  complaint,  the  record  filied  fails  to  pre- 
sent any  question  for  the  decision  of  of  this  court. 

The  judgment  is  affirmed,  with  costs. 

J.  McCab€y  for  appellants. 

T.  A.  SoidrickSj  O.  B.  Herd  and  A.  W.  Hendricks,  for 
appellees. 


S7    18  RosEBERRY,  Treasurer  of  Tippecanoe  County,  r.  Huff. 

196    125 


Tazes. — ^Pekaltt. — ^The  penalty  of  ten  per  centum  required  by  law  to  be 
added  to  delinquent  taxes  is  not  to  be  repeated  each  year  that  the  tax  of  a 
particular  year  remains  unpaid.  The  law  does  not  contemplate  either 
compound  interest  or  compound  penalties. 

8aii£  — ^The  fact  that  the  tax  payer  had  property  in  the  county,  out  of  which 
the  taxes  could  have  been  made,  does  not  reUeve  him  from  the  penalty. 
His  duty  is  to  pay  the  taxes  to  the  treasurer. 

Sake. — ^Injunction. — ^A  person  asking  the  aid  of  a  court  of  chancery  to  re- 
strain the  collection  of  taxes,  a  part  of  which  only  are  alleged  to  be  ille- 
gal, must  first  pay^  or  offer  to  pay,  the  taxes  legally  due  from  him. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Gregoet,  J. — JSuff  filed  his  complaint  against  Hoseberryj 
treasurer  of  Tippecanoe  countji  alleging  that  his  taxes  for 
the  years  1853  to  1863,  inclusive,  were  deUnquent  and  un- 
paid, except  the  sum  of  flOO,  paid  October  23, 1868,  setting 
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forth  the  amount  of  taxes  for  each  year;  that  the  treasiii'er, 
finding  these  taxes  delinquent,  up  to  and  including  the 
year  1857,  charged  up  against  the  plaintiff  the  penalty  of 
tien  per  centum  on  each  yearns  taxes,  and  also  compound 
interest  upon  the  original  assessments,  and  upon  the  pen- 
alty;  that  subsequent  to  the  year  1857,  up  to  and  including 
the  year  1862,  tide  treasurer  charged  up  against  the  plaintiff, 
annually,  ten  per  centum  upon  the  aggregate  amount  of  the 
assessments,  including  the  penalty,  together  with  compound 
interest  on  both  assessments  and  penalties ;  that  the  treasurer 
is  threatening  to  collect  these  sums  from  the  plaintiff  by  pro- 
cess of  law ;  that  the  plaintiff  has  at  all  times  since  the  first 
assessment  had  property  in  the  county  sufficient  to  pay  all 
said  taxes  and  assessments.  Prayer  that  the  defendant  be 
enjoined  from  enforcing  the  collection  of  the  compound 
interest  and  compound  penalties  so  cliarged,  and  for  general 
relief.  A  demurrer  to  the  complaint  was  oveiTuled,  and, 
on  an  admission  that  the  matters  chai'ged  were  true,  the 
court,  over  the  objection  of  the  defendant,  rendered  a  de- 
cree that  the  defendant  and  his  successors  in  office  be  en- 
joined from  collecting  from  the  plaintiff  any  other  or  ftir- 
ther  sums  than  the  taxes  assessed  against  him,  with  ten  per 
centum  penalty  on  the  first  sum  delinquent,  on  which  sum, 
and  said  ten  per  centum  thereon,  six  per  centum  annual 
interest  be  computed,  and  that  like  interest  be  computed  on 
each  subsequent  year's  taxes  from  the  time  they  should 
have  been  paid,  but  that  only  one  penalty  shall  be  collected, 
and  that  on  the  taxes  first  delinquent,  and  that  no  interest 
be  computed  on  interest. 

The  question  argued  by  counsel  is  this :  Does  the  statute 
authorize  and  require  compound  penalties  and  compound 
interest  to  be  added  and  computed  on  delinquent  taxes? 

It  is  provided  by  section  142  of  the  act  of  Jwie  21, 1852, 
(1  Q.  &  H.,  104,)  that  "bet\^'een  the  first  and  fifteenth 
dajrs  of  November,  annually,  the  county  auditor  shall  make 
out  and  record,  in  a  book  to  be  provided  for  that  purpose, 
a  list  of  lands  returned  and  remaining  delinquent  for  taxes, 
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describing  such  lands  bb  the  same  are  described  in  the  tax 
duplicate,  and  charging  them  with  the  amount  of  delinquent 
tax,  with  interest  and  a  penalty  of  ten  per  centum  on  such 
taxes,  also  with  the  taxes  of  the  current  year,  tod  shall 
certify  to  the  correctness  thereof,  with  the  date  when  the 
same  was  recorded,  and  sign  the  same  officially."  Section 
78  of  the  same  act  provides  that  "the  county  auditoi*  shall 
estimate,  in  dollars  and  cents,  rejecting  fractions  of  a  cent, 
and  set  down  on  such  duplicate,  in  sepai*ate  columns,  the 
state,  county,  school  and  road  tax  chargeable  on  the  valu- 
ation of  property  contained  in  such  duplicate^  also,  the 
amount  of  taxes  on  all  property  returned  delinquent  for  any 
preceding  year,  and  remaining  xmpaid,  and  a  penalty  of 
ten  per  centum  on  the  amount  of  such  tax;  also  the  state 
and  county  poll  tax;  and  shall  carry  out  the  aggregate 
amount  in  a  column  of  totals."  So  far  as  this  question  is 
concerned,  the  amendatory  act  of  May  31, 1861,  does  not 
change  the  law  of  1852.  Nor  do  we  think  that  section 
112  of  the  act  of  1852,  (1  G.  &  H.,  pp.  99, 100,)  has  any 
bearing  on  the  question  involved. 

The  law  provides  for  a  penalty  of  ten  per  centum  on  de- 
linquent taxes.  Taxes  once  delinquent  remain  delinquent 
until  they  are  paid.  It  cannot,  in  any  legal  sense,  be  said  that 
taxes  already  delinquent,  become  delinquent  at  each  succes- 
sive year  of  their  non-payment.  Once  delinquent,  they  ai'e 
always  delinquent  until  paid.  The  penalty  attaches  to  each 
year's  taxes,  as  tliey  become  delinquent,  but  once,  and  inter- 
est is  computed  on  the  several  sums  due  from  the  respective 
times,  fixed  by  law.  The  law  does  not  contemplate  either 
compound  interest,  or  compound  penalties. 

But  the  fact  that  the  appellee  had  property  out  of  which 
the  treasui'er  could  have  made  the  taxes,  does  not,  under 
the  statute,  save  him  from  the  penalty.  It  was  his  duty  to 
pay  his  taxes.    He  cannot  take  advantage  of  his  own  wrong. 

A  party  asking  the  aid  of  a  court  of  chancery  must  do 
equity.    The  appellee  is  entitled,  on  the  payment  of  the 
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taxes  justly  due  from  him,  to  a  perpetual  injunction  against 
the  collection  of  the  illegal  interest  and  penalties  charged 
against  him.  The  court  helow  erred  in  rendering  the  final 
decree. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  render  a  decree  in  accordance 
with  this  opinion. 

J.  M.  La  Bucy  for  appellant. 

S.  A.  Huffy  for  appellee. 


The  State  v.  Miller.  % 

LrMcncEHX. — Assault  and  Battery. — Intent  to  Kill. — An  indictment 
charged  that  A,  "on,"  &o.,  "at,"  &c.,  "did  unlawfully  strike,  beat^  bruise 
and  wound  one  B,  with  a  knife,  with  premeditated  malice,  and  with  the 
intention  to  kill  and  murder  him,  tho  said  B,  did  then  and  tliero  stab,  cut 
and  wound  him,  the  said  B,  with  a  large  knife,  then  and  there  held  in  his 
hands,"  &c.,  "  with  the  intention  of  committing  a  felony." 

Jldi^  that  the  charge  of  premeditated  malice  was  applicable  to  the  battery 
only. 

Bdi^  also,  that*  the  indictment  did  not  sufficiently  charge  the  intent  to 
commit  the  particular  felony. 

BtH  also,  that  as  an  assault  and  battery  was  well  charged,  a  motion  to 
quash  the  indictment  should  have  been  oTerruled. 

APPEAIi  from  the  Hendricks  Circuit  Court. 

Ray,  C.  J. — The  iudictment  in  this  case  charged  that-3fiH^% 
"on,"  &c.,  "at,"  &c.,  "did  unlawfully  strike,  beat,  bruise  and 
wound  one  Tarlton  BaleSy  with  a  knife,  with  malice  afore- 
thought, and  with  the  intention  to  kill  and  murder  him,  the 
said  Tarlton  Bales,  did  then  and  there  stab,  cut  and  wound 
him,  said  BaUs,  with  a  large  knife,  which  he  then  and  there 
held  in  his  hand,  in  three  places,  one  in  the  hip,  one  in  the 
side,  and  one  in  the  back,  with  the  intention  of  committing 
a  felony."    A  motion  to  quash  was  sustained.    It  is  urged 
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in  support  of  the  action  of  the  coart  in  this  ruling,  that  the 
indictment  does  not  sufficiently  charge  the  intention  to 
murder,  nor  that  a  battery  was  committed.  If  the  allega- 
tions  of  the  indictment  had  ended  with  the  averment  of 
^'  the  intention  to  kill  and  murder  him,  the  said  Baks^^  the 
charge  of  ^^  malice  aforethought"  might,  perhaps,  be  con- 
strued to  refer  both  to  the  battery  and  to  the  intent  to 
kill,  but  as  the  indictment  now  reads,  the  premeditated 
malice  must  be  applied  to  the  battery,  and  the  allegation 
will  read  thus:  "that  Miikr  on,"  &c.,  "at,"  &c.,  "did 
unlawfully,  and  with  premeditated  malice,  strike,  beat, 
bruise  and  wound  one  TarUon  Bales;  and  with  the  in- 
tention to  kill  and  mm^der  him,  the  said  Bales^  did  then 
and  there  stab,  cut  and  wound  him,  the  said  Bales^  with  a 
large  knife,"  &c.,  "with  the  intention  of  committing  a 
felony." 

The  indictment  does  not  sufficiently  charge  the  intent 
to  commit  the  pai'ticular  felony.  Is  the  battery  charged? 
It  was  held  in  the  case  of  ComeiUe  v.  The  StatCy  16  Ind.  232, 
that  the  words,  "  did  unlawfully,  maliciously  and  feloniously 
touch,  strike  and  wound,"  were  sufficient  to  charge  a  bat- 
tery, under  the  provision  of  the  law  that  "words  used  in  the 
statute  to  define  a  public  offense  need  not  be  strictly  pursued, 
but  other  words  conveying  the  same  meaning  may  be  used." 
2  G.  &  fl.,  §  59,  p.  403.  Under  this  ruling,  and  the  provis- 
ion of  the  statute  cited,  we  think  the  battery  is  sufficiently 
charged  in  this  case,  and  the  motion  to  quash  should  there- 
fore have  been  overruled.  The  allegation  of  an  intent  to 
commit  a  felony  should  have  been  regarded  as  surplusage. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, witli  directions  to  the  court  below  to  overrule  the 
motion  to  quash  the  indictment. 

J.  Miller^  for  the  State. 

C.  C.  NavCj  for  appellee. 


NOVEMBER  TERM,  1866.  17 

The  Board  of  CommisBionors  of  Bartholomew  County  v.  Ford. 


Thb  Board  op  Commissioners  of  Bartholomew  County  r. 

Ford. 

• 

Sinr  AoAnrsT  Couvtt. — Paupers. — The  statntedoes  not  require  that  a  claim 
againei  the  county  for  medical  services  rendered  to  the  out-door  poor, 
upon  the  employment  of  a  township  trustee,  shall  first  be  presented  to  the 
hoard  of  commissioners,  and  proof  offered  that  would  justify  its  allowance, 
hefore  suit  can  be  brought  npon  it  Suit  may  be  brought  in  the  first  in- 
stance, at  the  option  of  the  claimant. 

Bill  of  Particitlabs. — ^Practice. — If  a  bill  of  particulars  is  indefinite, 
the  objection  should  be  taken  by  a  motion  to  require  it  to  be  made  ceilain. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Frazer,  J. — Ford  sued  the  appellant  for  medicines  fur- 
nished and  medical  services  rendered  upon  the  employment 
of  a  township  trustee.  The  complaint  contained  six  para- 
graphs. The  first,  (the  others  are  in  the  same  form,)  is  as 
follows : 

1.  The  plaintiff,  John  H,  Ford^  complains  of  the  defend- 
rnt,  the  Board  of  Commissioners  of  Barihohmeio  county, 
and  says  that  said  defendant  is  indebted  to  him  in  the  sum 
of  (106,  for  medicines  furnished  and  medical  services  and 
attention  rendered  to  FMas  Oee^  at  the  instance  and  request, 
and  under  the  direction,  of  John  Doup,  trustee  of  CdurrJbus 
township,  in  said  county,  from  March  12, 1866,  to  May  10, 
1866 ;  that  during  the  time  of  the  furnishing  of  said  medi- 
cines and  rendering  said  services,  said  Gee  was  a  bonajide  in- 
habitant and  resident  of  sidd  Columbus  township,  and  was  a 
pauper  and  a  temporary  charge  upon  said  county,  and  was 
not  in  the  poor  house  or  jdl  of  said  county,  and  there  was  no 
physician  whose  duty  it  was  to  attend  upon  the  poor  of  said 
county,  not  in  the  poor  house  or  jail,  during  any  of  said 
time.  A  bill  of  particulars  of  said  indebtedness  is  filed 
herewith,  and  made  a  part  hereof.  Said  bill  was  duly  filed 
with  and  presented  to  said  board  for  allowance  and  pay- 
ment, at  the  June  term,  1866,  but  they  refused  to  allow  the 
same,  and  it  still  remains  due  and  unpaid." 
Vol.  XXVn.— 2 
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The  appellant  demarred  to  each  paragraph  of  the  com- 
plaint, allegmg:  1.  The  want  of  siiflScient  facts.  2.  That 
the  Court  of  Common  Pleas  had  no  jurisdiction  of  the 
cause  of  action.  These  demurrers  were  overruled,  and  the 
questions  raised  by  them  are  for  the  consideration  of  this 
court.  The  same  questions  are  also  otherwise  presented  by 
the  record,  but  it  is  unnecessary  to  state  it  further. 

The  objections  to  the  complaint  all  rest  upon  the  propo- 
sition that  the  defendant  could  not  be  sued  until  the  claim 
had  first  been  presented  to  the  board  of  commissioners, 
when  in  session,  and  such  proof  there  made  as  would  have 
authorized  that  tribunal,  under  the  statute,  (1  G.  &  H.,  §  24, 
p.  252,)  to  have  flowed  it.  The  statute  cited  in  support  of 
this  proposition  does  not,  in  our  opinion,  sustain  it.  1  G. 
&  H.,  §  10,  p.  65,  is  the  statute  alluded  to.  It  is  not  re- 
strictive in  any  sense,  and  takes  away  no  right  of  action 
which  would  otherwise  exist.  It  merely  provides  that  if  a 
claim  be  disallowed  by  the  board,  the  claimant  may  either 
appeal  from  the  decision^  or,  at  his  option,  bring  an  action 
against  the  county.  This  leads  us  to  inquire  what  would  bo 
the  right  of  the  claimant  at  conmion  law.  In  the  present 
case,  another  provision  of  the  statute  fiites  the  liability  to  pay 
in  such  a  case,  though  witiiout  a  contract  it  would  not  exist. 
1 G.  &  H.,  §  8,  p.  64.  The  trustee,  in  his  capacity  of  overseer 
of  the  poor,  has  authority  to  make  the  contract.  How  is 
this  liability  to  be  enforced  ?  The  legislature  has  not  thought 
proper  to  enact  that  the  claim  must  be  presented  for  allow- 
ance to  the  boardj  and  duly  proved  there,  so  that  the  board 
can  lawfully  allow  it,  before  an  ordinary  action  can  be 
maintained  upon  it.  If  such  legislation  be  even  desirable, 
it  is  not  within  the  scope  of  judicial  power  to  supply  it. 
Our  powers  are  not  legislative,  indeed  we  are  prohibited 
from  entering  upon  that  field  of  action  at  all. 

The  appellant  is  a  corporation  created  by  law  for  the  pur- 
poses of  municipal  government.  Where  there  is  no  legis- 
lative restriction  or  limitation  inconsistent  therewith,  the 
liability  to  be  sued  is  an  inherent  attribute  of  a  corpora- 
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tion.  Inasmuch  as  there  is  no  such  restriction  here,  it 
would  seem  inevitably  to  result  that  the  plaintiff*  might 
bring  his  suit  in  the  first  instance,  and  that  if  he  chose, 
antecedent  thereto,  to  pifesent  his  claim  to  the  corporation 
itself  for  allowance,  his  right  of  recovery  would  not  be  sub- 
ject to  the  condition  of  proving,  not  only  his  case,  but  also 
that  he  had  previously  proved  it  when  the  claim  was  pend- 
ing before  the  board.  If  such  proof  be  unnecessary,  it  is 
likewise  unnecessary  to  aver  such  facts. 

It  is  objected  to  two  of  the  paragraphs,  that  th^  bills  of 
particulars  accompanying  them  do  not  disclose  the  christian 
names  of  the  paupers  to  whom  the  medicines  and  services 
were  rendered.  We  need  only  say,  that  if  the  bills  of  par- 
ticulars were  not  sufficiently  definite,  in  that  respect,  to 
enable  the  defendant  advisedly  to  prepare  a  defense,  the 
remedy  was  not  by  a  demurrer,  but  by  a  motion  to  require 
a  more  definite  bill  of  particulars. 

The  judgment  is  affirmed,  with  costs. 

F.  T.  JSbrd,  for  appellant. 

W.  Herod  and  W.  W.  Herod,  for  appellee. 


The  Boabj)  op  Commissioners  op  Bartholomew  County  p. 

BOYNTON. 

Paupers. — ^Medical  Attskdancb. — The  docision  in  the  case  of  T?ie  Board 
of  Commuicnert  of  Bartholomew  County  y.  Ford^  ante,  p.  17,  approved. 

Objection  to  Eyidekgb. — An  objection  to  the  admissibility  of  evidence 
which  was  not  presented  to  the  court  below,  will  not  be  noticed  in  the 
Snpreme  Court. 

APPEAL  from  the  Bartholomew  Common  Pleas. 
Ray,  C.  J. — The  appellee  filed  his  complaint  subirtantially 
as  follows :  '^  That  he  is  now^  and  has  been  continually  for 
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tho  last  ten  years,  a  practicing  physician  of  said  county; 
that  defendant  is  indebted  to  him  in  the  sum  of  $101  00, 
for  medicines  furnished,  and  medical  attendance  and  services 
rendered,  to  the  family  of  Josepft  Bobtsoriy  at  tho  request 
r/iid  under  the  direction  and  employment  of  David  C.  Shirk, 
trustee  of  Bock  Creek  township,  in  said  county;  that  at 
and  during  the  time  of  furnishing  said  medicines,  and 
rendering  said  services,  and  at  the  date  of  the  employ- 
ment of  the  plaintiff  by  said  trustee,  said  family  of  said 
Robison'  were  paupers,  and  a  temporary  chai'ge  upoi>  said 
county;  that  at  said  time  they  were  bona  fide  inhabitants  of, 
and  residents  in,  said  Rock  Greek  township ;  that  there  was 
no  physician  whose  duty  it  was  to  afibrd  relief  to  paupers 
outside  the  poor  house  and  jail  of  said  county ;  that  none  of 
said  family  were  in  the  poor  house  or  jail  of  said  county; 
that  said  claim  was  properly  presented  to  and  filed  with 
said  board,  for  allowance  and  payment,  at  their  June  term, 
1866,  but  said  board  refused  to  allow  or  pay  the  same,  and 
the  same  is  due  and  unpaid."  A  bill  of  particulars  was 
filed. 

The  appellant  demurred  to  the  complaint,  for  the  reasons: 

1.  That  it  did  not  state  facts  sufiicient  to  constitute  a  cause 
of  action.  2.  That  the  court  had  no  jurisdiction  of  the 
cause  of  action.^   The  demurrer  was  overruled. 

The  board  answered  as  follows:     1.  A  general  denial. 

2.  That  the  plaintiff  had  not  filed  his  claim,  as  sued  on, 
before  the  board.  3.  That  no  evidence  of  any  kind  was 
ever  introduced  or  offered,  concerning  said  pretended 
claim,  before  said  board,  by  the  plaintiff,  or  by  any  one,  and 
defendant  had  no  knowledge  or  information  concerning 
tho  justness  or  truth  of  said  claim  or  charges,  or  any  part 
thereof,  and  the  same  was  not  itemized  as  required  by  law, 
but  said  claim  was  for  services  rendered  to  ^^  Joseph  Robison's 
family,"  without  showing  to  which  members  the  services 
were  rendered,  or  how  much  service  was  rendered  to  each 
member  of  the  family,  and  for  these  reasons  the  bwoqq  was 
disallowed." 
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The  appellee  demurred  to  the  third  paragraph  of  appel- 
lantfs  answer,  for  the  reason  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  defense  to  the  action.  The  demurrer 
was  sustained,  and  a  reply  was  filed  in  denial  of  the  second  « 
paragraph  of  the  answer.  There  was  a  finding  for  the  ap- 
pellee. The  questions  presented  by  the  rulings  of  the 
court  upon  the  demurrer  have  already  beep  determined  in 
favor  of  the  action  of  the  court  below,  in  a  case  decided 
at  this  term.  Board  of  Commissioners  of  Barthdomew  County 
V.  Fordy  ante.  p.  17. 

It  is  assigned  as  error  that  the  court  below  permitted  the 
appellee  to  testify  as  follows,  over  the  objection  of  the  appel- 
lant :  "on  the — day  of  January y  1866,  Joseph  Bobison^s  brother 
brought  to  me  a  written  order  from  David  Shirks  trustee  of 
Bock  Creek  township,  in  Bartholom£w  county,  Indiana^  di- 
recting me  to  wait  on  Joseph  BobisorCs  family,  and  under 
that  order  I  did  attend  and  render  the  services  mentioned  in 
my  bill.''    The  appellant  objects,  in  this  court,  that  the  wit- 
ness should  not  have  been  allowed  to  state  the  contents  of 
,the  written  order,  without  proving  its  loss.    This  objection 
ifl  not  available  in  this  court,  as  it  was  not  made  the  founda- 
tion of  the  objection  to  the  evidence  on  the  trial.    The  bill 
of  exceptions  reads  thus :  "  To  the  introduction  of  such 
evidence  the  defendant  objected  at  the  tin^e,  for  the  reason  . 
that  the  records  of  the  trustee  should  be  produced,  showing 
such  employment,  as  the  trustee  could  only  speak  by  his 
record."     The  court  committed  no  error  in  overruling  the 
objection^  on  the  ground  assumed,  to  the  admission  of  the 
evidence. 

The  judgment  is  affiimed,  with  five  per  cent,  damages 
and  costs. 
JR  T.  Hord^  for  appellant. 
W.  Herod  and  W.  W.  Herodj  for  appellee. 
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Ejrchner  V.  Lewis'  Administratrix. 
»  • 

Pboxissobt  Note. — PBKsrxmow  of  Settlehxnt. — The  giving  of  a  prom- 
issory note  is prifna/aeie  evidence  of  a  settlement  of  acconnts  between  the 
parties,  bat  tliis  pftsumption  may  be  rebutted. 

APPEAL  from  the  Jennings  Common  Pleas. 

Elliott,  J. — Hannah  J.  LewiSy  administratrix  of  Benjamin 
F.  Lewis,  deceased,  sued  Kirchner  and  LviZy  on  a  promissory 
note  executed  by  them  on  the  lltTi  of  August,  1865,  to  the 
decedent,  in  his  lifetime,  for  $200. 

Lutz  answered  that  he  was  only  the  surety  of  Kirchner  in 
the  note.  Kirchner  admitted  that  he  was  the  principal,  and 
I/uiz  only  his  surety,  and  answered  in  three  paragraphs. 

1.  Payment.  2.  Set-off,  in  the  sum  of  $268  06,  for 
dressed  stone  furnished  the  decedent  in  1863.  8.  As  to  the 
sum  of  $7  75,  that  the  note,  as  to  that  sum,  was  given 
without  any  consideration  whatever. 

The  plaintiff  replied :  1.  The  general  denial  to  the  whole 
answer.  2.  To  the  second  paragraph,  payment  by  the  de- 
cedent in  his  lifetime. 

A  jury  being  waived,  the  cause  was  tried  by  the  court 
Finding  for  the  plaintiff  for  the  amount  of  the  note  and 
interest.  New  trial  refused,  and  judgment  on  the  finding. 
Kirchner  appeals. 

The  reason  assigned  for  a  new  trial  was,  that  the  finding 
of  the  court  was  contrary  to  the  law  and  the  evidence  in 
the  case.  The  evidence  is  made  a  part  of  the  record  by  a 
bill  of  exceptions. ' 

It  appears  from  the  evidence,  that  the  decedent,  in  1863, 
was  erecting  a  new  residence,  for  which  Kirchner  furnished 
him  the  greater  part,  if  not  all,  of  the  stone  charged  in  his 
bill  of  particulars.  That  Kirchner  furnished  the  sipne,  was 
proved  beyond  question,  and  there  was  no  evidence  what- 
ever that  Lewis  bad  paid  anything  for  it,  except  the 
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angle  fact  of  the  giving  of  the  note  sued  on  to  him  in  1865, 
by  Exrckner  and  Lmiz. 

It  is  contended  by  the  appellee's  counsel,  that  the  note 
wsiB  prima  facte  evidence,  Kirchner  being  the  principal,  that 
it  was  ^ven  on  a  settlement  of  all  prior  accounts  between 
the  parties.  And  we  are  informed  by  the  appellant's  coun- 
sel, that  it  was  because  the  note  was  given  after  the  date  of 
the  account,  that  the  court  refused  to  allow  the  set-off. 

The  principle  of  law  is  correctly  stated  by  the  appellee's 
counsel,  but  the  note  being  only  prima  facie  evidence  that  it 
was  given  on  a  settlement,  the  presumption  that  it  was  so 
given  may  be  rebutted  by  other  evidence,  which,  we  think, 
was  clearly  done  in  this  case. 

Jeremiah  Bundy  testified  that  he  was  present  when  the 
note  was  ^ven,  and  that  Lewis  at  that  time  paid  Kirchner 
$150  of  the  money,  as  was  his  impression,  and  $42  25  was  to 
be  paid  to  him,  Bundy j  which  was  included  in  the  note,  and 
which  was  paid  to  him  by  Lewis;  that  at  the  time  Eirchner 
got  the  money,  he  said  he  wanted  it  to  pay  his  hands  with. 
Eirchner  had  a  contract  with  tlie  government,  in  which 
Leicis  was  his  surety.  Witness  did  not  know  anything 
about  the  arrangement  of  the  parties,  but  he  heard  no  claim 
about  indebtedness  or  accounts  from  either  party. 

No  other  evidence  was  given  as  to  the  consideration  of 
the  note.  It  is  not  pretended  that  Bundy  was  not  entitled 
to  credit,  or  that  the  fiicts  testified  to  by  him  were  not  true. 
And  we  think  his  evidence,  standing,  as  it  does,  uncontra- 
dicted, .shows  that  the  note  was  not  given  upon  a  settlement 
of  the  mutual  accounts  between  the  parties,  but  for  money 
advanced  to  and  for  the  use  of  Kirchner^  at  the  execution 
of  the  note.  The  court  therefore  erred  in  not  allowing  so 
much  of  the  set-off  as  the  proof  satisfactorily  established. 

As  to  the  question  of  the  want  of  consideration  as  to 
17  75  of  the  amount  of  the  note,  we  find  nothing  in  the 
evidence  to  justify  us  in  reversing  the  finding  of  the  court 
below.  The  note  was  prima  facie  evidence  of  its  consider- 
alion.    JBundy  g»ve  it  as  his  impression,  only,  that  the 
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amount  paid  by  Lewis  to  Kirchner  was  only  $150.  It  may 
have  been  more,  or,  if  not,  the  residue  may  have  been  paid 
at  another  time.  There  is  nothing  in  the  evidence  indi- 
cating that  the  note  was  intended  to  be  made  for  more  than 
the  amount  advanced.  We  cannot  say  that  the  evidence  did 
not  justify  the  finding  of  the  court  on  that  point. 

For  the  reason  given,  it  is  our  opinion  that  a  new  trial 
should  have  been  granted. 

The  judgment  is  reversed,  with  costs,  to  be  levied  of  the 
goods,  &c.,  of  the  decedent. 

J.  H.  VawteVj  for  appellant. 

H.  W.  Harrington^  for  appellee. 


The  State  v.  Flaoo. 

Pebjubt. — Affidavit. — An  indictment  for  perjury,  foanded  upon  an  af- 
19b  44ftj  *      fidayit  filed  by  the  defendant  in  a  cause  with  interrogatories  addressed  to 

'iz    ai  the  plaintiff,  aUeged  that  the  affidavit  Was  filed  for  the  purpose  of  pro« 

■  curing  a  continuance  of  tlio  cause,  and  that  the  matters  stated  in  tho 

147   1QI  affidavit  "  were  material  to  the  issues  joined." 

27     24  J7e^  that  the  averment  of  the  materiality  of  the  statements  alleged  to  be* 

15*   ^^^  false  was  insufficient. 

Held,  also,  that  the  averment  should  have  been,  that  the  matters  sworn  to 
were  material  to  the  point  then  in  question  before  tho  court.  But  hdd^ 
that  if  the  indictment  showed  that  the  statements  alleged  to  be  false  were 
material  to  the  point  in  question,  an  express  averment  of  their  materiality 
was  not  necessary. 
HMi  also,  that  false  swearing  in  such  an  affidavit  is  pexjury,  and  the  faot 
that  the  interrogatories  are  answered  by  the  party  to  whom  they  are  ad- 
dressed, and  a  continuance  is  thus  avoided,  does  not  release  the  party 
making  the  affidavit  from  the  guilt  of  perjury. 

APPEAL  from  the  NobU  Circuit  Court. 
Bay,  C.  J. — ^Indictment  for  peijury  in  an  affidavit  filed 
with  interrogatories  to  the  plaintiff,  in  an  action  in  which 
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the  apx>e]lee  was  a  defendant  in  court.  It  is  alleged  that 
ihe  affidavit  was  filed  for  the  purpose  of  procunng  a  con- 
tinuance of  the  cause,  and  that  the  facts  sworn  to  ^^  were  ma* 
terial  to  the  issues  joined."  This  averment  is  not  sufficient. 
The  cause  was  not  on  trial,  and  the  affidavit  could  not  be 
used  on  the  trial  of  the  issues.  The  purpose  was  to  secure 
a  continuance,  and  that,  in  the  language  of  our  statute,  was 
"the  point  in  question.'*  In  the  case  of  JRegina  v.  Philpotts^ 
8  En^.  L.  &  Eq.  R.  580,  Maule,  J.,  states  that  '^  the  evidence 
must  be  taken  in  a  judicial  proceeding,  and  must  be  ma- 
terial, but,*'  he  asks,  "where  do  you  find  that  it  must  be 
material  to  the  issue?"  Our  statute,  however,  removes  all 
doubt,  and  requires  that  it  must  be  material  to  the  point 
then  in  question  before  the  court.  The  averment  of  ma- 
teriality not  being  sufficient,  the  indictment  cannot  be  sus- 
tained, unless  the  facts  stated  in  the  affidavit  themselves 
show  their  materiality  to  the  question  of  continuance.  The 
issues  in  the  case  are  stated,  and  the  facts  contained  in  the 
affidavit  are  material  to  those  issues.  The  interrogatories 
filed  with  the  affidavit  would  entitle  the  party  to  a  continu- 
ance, if  the  plaintiff  was  not  in  court  prepared  to  answer^ 
The  question  then  presented  is,  whether  facts  falsely  sworn 
to  in  an  affidavit  filed  for  the  purpose  of  procuring  a  con- 
tinuance of  a  cause,  but  which  are  not  sufficient  to  entitle 
the  party  to  such  continuance,  unless  other  facts  also  exist, 
which  is  not  averred,  will  sustain  an  indictment  for  perjury? 
In  the  case  of  The  State  v.  Dayton^  3  Zab.  49,  it  was  held, 
"that  perjury  may  be  assigned  on  an  oath  or  affidavit  which 
is  insufficient  to  efiect  the  purpose  for  which  it  was'taken, 
without  additional  proof.  And  it  is  not  necessary  to  show  or 
aver  that  such  additional  proof  was  made."  Any  other 
role,  it  seems  to  us,  would  require  not  only  that  tiie  facts 
stated  should  be  material  to  the  point  in  question,  but  that 
the  affidavit  should  be  absolutely  sufficient  to  accomplish 
the  purpose  for  which  it  was  filed.  And  if  the  party  mak- 
ing the  application  should  succeed  in  securing  his  object. 
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upon  an  insofficient  affidavit,  he  might,  when  indicted,  call 
in  queetiou  the  ruling  of  the  court  upon  his  application, 
and  make  his  guilt  depend  upon  the  legal  acumen  of  the 
court. 

Our  law  is,  that  interrogatories  may  he  filed  in  a  cause 
and  an  answer  required  from  the  other  party  to  the  liti- 
galion,  and  that  upon  affidavit  being  made  that  the  party 
who  files  such  interrogatories  expects  to  elicit  facts  by  the 
answer  material  to  him  on  the  trial,  and  that  he  believes 
such  facts  to  be  true,  and  that  he  cannot  prove  the  same  by 
any  witness,  and  that  he  files  the  interrogatories  not  for  de- 
lay merely,  butto  obtain  substantial  justice  on  the  trial,  if  the 
opposite  party  be  not  present  to  answer  at  the  time  of  the 
trial,  or  respond  to  the  interrogatories,  a  continuance  shall  be 
granted.  The  indictment  in  this  case  alleges  that  the  inter- 
rogatories and  affidavit  were  filed  for  the  purpose  of  pro- 
curing a  continuance.  It  was  therefore  an  affidavit  required 
by  law,  and  if  false,  aud  willfully  and  corruptly  made,  as  the 
indictment  charged,  was  clearly  within  the  statutory  defi- 
nition of  perjury.  The  affidavit  attached  to  the  interroga- 
tories was  material  and  authorized  by  law,  for  it  was  made 
for  the  purpose  of  procuring  a  continuance,  and  if,  at  the 
calling  of  the  case  for  trial,  or  within  the  time  limited  by 
the  court,  the  party  to  whom  the  interrogatories  were  ad- 
dressed failed  to  answer  them,  the  affidavit  entitled  the  de- 
fendant to  a  continuance.  The  filing  of  the  interrogatories, 
and  the  making  of  the  affidavit,  placed  the  defendant  in  a 
position  to  insist  upon  a  continuance,  in  the  event  that  the 
other  party  to  the  action  was  absent  when  the  answer  was 
required.  If,  through  the  failure  of  the  plaintiff  to  respond 
to  the  interrogatories,  a  continuance  was  obtained,  there 
can  be  no  question  that  petjury  could  be  assigned  upon  the 
affidavit.  It  will  hardly  be  insisted  that  such  failure,  occur- 
ring subsequent  to  the  filing  of  the  affidavit,  could  deter- 
mine whether  or  not  perjury  had  been  committed  by  the 
defendant,  in  making  the  sworn  statement  for  the  purpose 
of  procuring  a  continuance. 
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The  jadgment  is  reversed,  with  directions  to  overrole  the 
motion  to  quash  the  indictmeot,  and  to  proceed  with  the' 
case. 

Gbegort,  J.,  dissented. 

A.  Ellison,  for  the  State. 

W.  jHI  CoombSy  for  appellee. 


Ovebbay's  Administrator  v,  Lighty  and  Another, 

Catsat  Emptor. — Where  personal  property  sold  at  auction  is,  at  the  time, 
remote  f^om  tho  place  of  sale,  the  purchaser,  being  ignorant  of  its  condi- 
tion, and  baring  had  no  opportunity  to  examine  it,  has  a  right  to  rely 
upon  the  statements  of  the  seller. 

Covenant  op  Waarantt. — Measubb  ov  Damages. — Upon  a  breach  of  war- 
ranty of  personal  property,  the  measure  of  damages  is  the  difference 
between  the  actual  yalue  of  the  property  at  the  date  of  the  purchase,  and 
its  value  at  that  date  if  it  had  answered  the  terms  of  the  warranty. 

Same.— Eyii>enck. — If  the  property  is  put  upon  a  fair  market  and  sold  to  the 
best  adyantage,  within  a  reasonable  time,  the  price  realised  ib  prima /aei$ 
cridcnco  of  its  value,  while  the  price  paid  is  also  prima  fade  evidence  of 
the  value  of  such  an  article  as  would  have  ftilftlled  the  warranty. 

APPEAL  from  the  FourUain  Common  Pleas. 

F&AZBR,  J. — The  appellant,  as  administrator,  sued  the  ap- 
pellees on  a  promissoiy  note  execated  hy  them,  and  payahle 
to  him,  for  $2,101  14.  The  defense  was,  that  the  consid- 
eration of  the  note  was,  in  part,  a  quantity  of  wheat, 
purchased  at  a  public  auction  of  the  intestate's  efiects,  held 
by  the  plaintiff;  that  the  wheat  was  not  present,  or  subject 
to  examination,  but  was  stored  in  a  warehouse  six  miles  dis- 
tant, or  in  transit  to  Toledo^  and  that  the  plaintiff,  to  induce 
the  defendants  to  make  the  purchase,  falsely  and  fraudu- 
lently represented  that  the  wheat  was  ^^  only  a  little  damp," 
and  otherwise  in  good  condition,  when,  in  truth,  it  was  (foiled, 
sour,  and  worthless.  Reply,  general  denial.  Verdict  and 
jud^nent  for  the  plaintiff  for  |928»   A  motion  by  the  plain* 
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tiff  for  a  new  trial  was  overruled,  and  he  appeals  and  seeks 
a  reversal  upon  the  ground,  solely,  that  the  verdict,  as  to 
amount,  is  against  the  evidence.- 

The  evidence  shows  that  the  wheat  was  stored  as  stated 
in  the  answer;  that  when  the  wheat  was  being  sold,  at  the 
close  of  the  second  day  of  sale,  the  warehouse  receipt  was 
produced  and  read,  describing  the  wheat  as  being  in  "  bad 
order;"  that  the  defendants,  who  were  bidding,  and  attend- 
ed the  sale  for  the  purpose  of  buying  the  wheat,  called  upon 
the  administrator  to  state  the  condition  of  the  wheat,  and 
he  responded  that  it  was ."  only  a  little  damp."  On  the  faith 
of  this  statement,  the  defendants  became  the  purchasers,  at 
f  1  86  per  bushel,  that  being  from  eight  to  sixteen  cents 
above  the  market  price  for  good  wheat.  The  wheat  in  tran- 
sit was  150  bushels,  sold  in  Toledo,  and  netted  forty  cents  per 
bushel.  The  balance  was  shipped  eastward  as  soon  as  prac- 
ticable, which  was  soon  after  the  opening  of  navigation  on 
the  Wabash  and  Erie  canal,  in  the  spring  of  1865,  and  sold 
in  New  York  in  SeptefnybeVy  netting  thirty-five  and  one-half 
cents  p.er  bushel.  The  purchase  was  in  December,  1864. 
The  warehouseman,  knowing  fully  the  condition  of  the 
wheat,  bid  $1  25  per  bushel,  and  testified  that  he  believed 
he  would  not  have  suffered  loss  in  purchasing  it  at  that 
price.    It  was  very  wet. 

Theappellant  insists  that  the  evidence  developed  a  case  in 
which  the  rule  eaveaJt  emptor  applies.  We  do  not  think  so. 
The  absence  of  the  property  from  the  place  of  sale  was  un- 
knoT^m  to  the  purchaser  until  it  was  put  up.  at  auction.  It 
was  then  impossible  to  examine  it  before  bidding.  He  had 
no  previous  reason  to  suppose  that  it  was  distant  six  miles; 
he  wds  ignorant  of  its  condition.  He  had  a  right,  therefore^ 
to  rely,  as  he  did,  upon  the  statements  of  the  seller.  The 
slightest  sense  of  common  justice  would  be  shocked  at  the 
application  of  this  maxim  to  such  a  case.  1  Parsons  on 
Con.,  5th  ed.,  583. 

But  it  is  urged  that,  in  any  event,  the  judgment  was  for 
too  small  a  sum,  the  amount  recovered  showing  that  the 
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jury  was  guided  by  the  price  actually  realized  for  the  wheat, 
after  the  hipse  of  ten  months,  instead  of  its  actual  value  at 
the  time  of  the  sale,  as  shown  by  the  testimony  of  the  ware- 
houseman. 

The  defense  pleaded,  was  a  failure  of  consideration,  re- 
sulting from  a  breach  of  a  covenant  of  warranty.  The 
measure  of  damages  in  such  case  is  the  difierence  between 
the  actual  value  of  the  property  at  the  date  of  the  purchase, 
and  its  value  at  that  date  if  it  had  answered  the  teims  of 
the  warranty.  If  the  property  be  put  upon  a  fair  market, 
and  sold  to  the  best  advantage,  within  a  reasonable  timc^  the 
price  realized  is  undoubtedly  prima  fade  evidence  of  its 
value,  and  the  price  paid  is  also  such  evidence  of  the  value 
of  such  an  article  as  would  have  fulfilled  the  terms  of  the 
warranty.  But  in  this  case  it  is  not  contended  that  the 
whole  evidence  would  justify  a  finding  that  either  the  price 
paid  or  the  price  idealized  was  in  fact  the  value,  in  the  one 
case,  of  the  wheat  as  it  was  at  the  time  of  purchase,  or,  in  the 
other^  as  it  would  have  been  if  according  to  the  warranty* 
Bat  the  finding  can  be  justified  upon  no  other  basis  than  that 
these  prices  were  actually  the  value  of  the  property  in  the 
two  specified  conditions.  It  is,  therefore,  for  a  sum  gi*eatly 
too  small,  and  a  new  trial  should  have  been  granted. 

The  judgment  is  revei'sed^  with  costs^  and  the  cause  re- 
nmnded  for  a  new  trial. 

J.  JRistinc  and  T.  F.  Dandsorij  for  appellant. 

MUford  and  Milfordy  for  appellees. 


Kane  v.  Dbaze  and  Another. 

FftAUD.— Sale  of  Chattxlp. — The  purpose  or  intent  of  the  parties  to  a  sale 
of  goods,  must  be  judged  of  by  aU  the  ciroamstances  connected  with  and 
surrounding  the  transaction.     Circumstances  apparenUjr  trivial  may, 
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when  taken  in  oonnection  with  other  faots  proved,  form  important  links 
in  the  chain  of  eyidence.  ' 

Sake. — Bill  ot  Sale. — ^The  title,  upon  a  sale  of  personal  property,  passes 
to  the  purchaser  by  delivery,  and  no  bill  of  sale  is  necessary.  But  the 
taking  of  a  bill  of  sale,  attested  by  a  witness,  is  not  of  itself  a  badge  of 
trwxiL 

Saxb. — ^Ikstsdctions. — Facts  or  circumstances  which  in  their  nature  are 
inconsistent  with  good  faith,  when  shown  to  exisi,  necessarily  tend  to 
prove  fraud,  and  though  the  jury  must  judge  of  the  weight  of  the  evi- 
dence, it  is  within  tho  province  of  the  court  to  instruct  the  jury  as  to  the 
tendeoey  of  such  evidence.  But  it  is  error  to  instruct  the  jury  that  facta 
proper  and  innocent  in  themselves  tend  to  prove  fraud,  or  that  fraud  may 
be  inferred  from  their  existence. 

Sahe.-^Possbssiov^ — ^The  retention  by  the  vendor  of  tho  poasoesion  of  goods 

J    sold  is  prima  facie  evidence  of  frawd. 

APPEAL  from  the  NoUe  Common  Pleas. 

Elliott,  J. — This  was  a  proceeding  commenced  by  Cur- 
ran  F.  Kane^  the  appellant,  before  a  justice  of  the  peace,  to 
try  the  right  of  property  to  a  span  of  horses,  wagon  and 
harness,  seized  by  the  defendant,  FreemaUj  as  constable,  on 
an  attachment  in  favor  of  Drake  against  Wesley  Kane. 

Curran  F.  Kane  claimed  the  property  by  purchase  from 
Wesley  Kane  prior  to  the  date  of  the  attachment;  and  the 
material  question  involved  in  the  case  was  whether  or  not 
the  sale  of  the  property,  by  the  latter  to  the  former,  was 
fraudulent  as  to  the  creditors  of  Wesley  Kane. 

On  the  trial  in  the  Court  of  Common  Pleas,  to  which  the 
case  was  appealed,  the  court  charged  the  jury,  at  the  re- 
quest of  the  defendants,  as  follows : 

"8.  When  a  sale  is  made  by  a  debtor,  largely  indebted, 
to  a  brother,  and  made  out  of  the  ordinary  manner,  such  as 
the  executipn  of  bills  of  sale,  calling  witnesses,  &c.,  these 
are  circumstances  tending  to  prove  fraud,  which  the  jury 
may  be  authorized  to  find  from  these  facts,  if  proved." 

"  4.  Fraud  may  be  inferred  from  the  possession  of  tho 
property,  if  that  property  is  still  left  in  the  possession  or 
control  of  the  seller." 

/'  5.  Fraud  may  be  inferred  from  the  inconsistent  and  un- 
natural accounts  which  the  purchaser  gives  of  the  circum* 
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stances  of  the  sale,  or  in  relation  to  the  consideration  paid." 
These  charges  were  excepted  to  by  the  appellant,  and  pre- 
sent the  only  questions  in  the  case. 

The  evidence  is  not  in  the  record,  but  the  court  certifies, 
in  a  bill  of  exceptions,  that  only  one  bill  of  sale  was  given 
in  evidence  or  testified  of,  to  which  there  was  but  a  single 
attesting  witness. 

The  act  for  the  prevention  of  frauds  and  perjuries  de- 
clares all  sales  of  lands,  or  goods,  or  things  in  action,  ^^madc 
or  suffered  with  the  intent  to  hinder,  delay,  or  defraud 
creditors,"  &c.,  to  be  void  as  to  the  persons  sought  to  be 
defrauded.  It  also  provides  that  the  question  of  fraudu- 
lent intent,  in  all  such  cases,  shall  be  deemed  a  question  of 
fact,  and  declares  that  no  such  sale  shall  be  deemed  fraud- 
ulent solely  on  the  ground  that  it  was  not  founded  on  a 
valuable  consideration.    1  O.  &  H.,  §§  17,  21,  pp.  352,  358. 

The  purpose  or  intent  of  the  parties  to  a  sale  of  goods 
must  be  judged  of  by  the  conduct  of  the  parties,  and  by 
all  the  circumstances  connected  with  and  surrounding  the 
transaction.  Circumstances  apparently  trivial  or  unimpor- 
tant in  themselves,  when  considered  singly,  may,  when 
taken  in  connection  with  others,  form  important  links  in 
the  chain  of  evidence  that  fixes  the  character  of  the  trans- 
action. 

The  title,  upon  the  sale  of  personal  property,  passes  to 
the  purchaser  by  a  delivery  of  the  property  sold,  and  no  bill 
of  sale  or  conveyance  in  writing  is  necessary  to  perfect  the 
title  of  the  purchaser.  But  such  evidence  of  the  purchase 
is  not  improper  or  illegal  of  itiSelf,  nor  is  the  fact  that  a 
witness  may.  be  called  to  attest  it.  Such  precautions  are  of 
frequent  occurrence,  and,  as  a  legal  proposition,  cannot  be 
deemed  badges  of  fraud.  But  here  the  jury  were  told,  in 
the  third  charge,  that  if  the  vendor,  at  the  time  of  the  sale, 
was  largely  indebted,  and  made  the  sale  to  a  brother,  and  if 
the  purchaser  took  a  written  conveyance,  or  bill  of  sale,  of 
the  property,  and  called  a  witness  to  attest  it,  that  such  fact^ 
were  not  only  circumstances  tending  to  prove  fraud  Jl^t  , 
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that,  if  proved,  the  jury  might  therefrom  find  the  transac* 
tion  fipaudulent.  We  think  the  charge  was  erroneous,  and 
calculated  to  mislead  the  jury. 

From  the  particular  facts  stated,  the  law  draws  no  legal 
inference  as  to  the  character  of  the  transaction.  It  was  the 
pr6vince  of  the  jury  alone  to  determine,  from  all  the  evi- 
dence, what  such  facts  tended  to  prove,  and  the  weight  that 
should  be  given  to  them.  Their  existence  was  not  neces- 
sarily inconsistent  with  good  faith,  and  if  they  appeared,  in 
the  particular  case,  as  indications  of  fraud  in  fact,  it  was 
because  of  their  connection  with  the  other  circumstances  in 
the  case,  of  whicfi  the  jury  were  the  proper  judges. 

Facts  or  circumstances  which  in  their  nature  are  incon- 
sistent with  good  faith,  when  shown  to  exist,  necessarily 
tend  to  prove  fraud,  and  though  the  jury  must  judge  of 
their  weight,  yet  in  such  a  case  it  is  clearly  within  the  pro- 
vince of  the  court  to  instruct  the  jury  as  to  the  tendencj^ 
of  such  evidence.  But  it  is  error  to  instruct  them  that  facts, 
proper  and  innocent  in  themselves,  tend  to  prove  fraud,  or 
that  fraud  may  be  inferred  from  their  existence.  Tenhrook 
V.  Brown,  17  Ind.  410. 

Wo  are  of  opinion  that  there  was  no  error  in  the  fourth 
instruction.  It  is  declared  by  statute  that  every  sale  of 
goods  in  the  possession  of  the  vendor,  or  under  his  control, 
unless  the  same  be  accompanied  by  an  immediate  delivery, 
aud  be  followed  by  an  actual  chatige  of  possession  of  the 
thing  sold,  shall  be  presumed  to  be  fraudulent  and  void  as 
against  creditors  of  the  vendor,  unless  it  shall  be  made  to 
appear  that  the  same  was  made  in  good  faith.  1  G.  &  H., 
§  8,  p.  851.  The  retention  by  the  vendor  of  tlie  possess- 
ion is  Tprima  facie  evidence  of  fraud,  and  throws  on  the 
party  who  would  sustain  the  sale  the  burden  of  rebutting 
the  presumption  of  fraud  arising  from  such  continued  pos- 
session by  the  vendor;  and  in  the  absence  of  such  explana- 
tory proof,  fraud  is  inferred  from  the  fact  that  the  vendor 
retains  the  possession,  and  it  was  proper  that  the  court 
should  BO  charge  the  jury.    See  Nutter  v.  HarriSy  9  Ind.  88. 
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The  fifth  charge,  we  think,  was  calculated  to  miBlead  the 
jury,  and  should  not  have  been  given.  If  the  jury  were 
satisfied  Ax>m  the  evidence  that  the  purchaser  of  the  prop- 
erty had  given  inconsistent  and  unnatural  accounts  of  the 
circumstances  of  the  sale,  or  in  relation  to  the  considera- 
tion paid^  such  facts  were  proper  for  the  consideration  of 
the  jury  in  determining  the  question  of  the  bona  fides  of 
the  transaction,  and,  if  unexplained,  might  tend  to  prove 
the  same  fraudulent ;  but  they  should  be  considered  in  con- 
nection with  all  the  other  facts  of  the  case,  and  for  the 
court  to  say  to  the  jury  that  either  of  such  facts  would, 
alone,  justify  the  inference  of  fraud,  we  think  might  have 
misled  them.  /> 

The  judgment  is  reversed,  with  costs,  and  tlie  cause  re- 
manded for  a  new  trial. 

A.  EUisorij  for  appellant. 

W.  M.  OranCy  for  appellees. 


BooTT  and  Another  v.  McDonald.  . 

Lav  <Hi  WATsa  Csavt. — Pbacticx. — Where,  in  a  proceeding  under  aeotion 
658  of  the  code,  to  enforce  by  attachipent  a  lien  upon  a  boat,  the  defend- 
ant executes  a  bond,  under  section  661,  to  discharge  the  vessel,  other  per- 
sons having  claims  cannot  afterwards 'become  parties  to  the  proceedings. 

APPEAL  from  the  Fhyd  Circuit  Court. 

3Blliott,  J. — Charles  Boose  sued  out  an  attachment  against 
the  steamboat  Antdope^  under  article  87  of  the  code,  to  en- 
force a  lien  on  said  boat  for  work  done  and  materials  fur- 
nished in  fitting  her  out.  After  the  boat  was  seized  under 
said  attachment,  James  McDonald^  the  appellee,  gave  a  wiit- 
ten  undertaking,  under  section  661,  payable  to  said  Boose^  to 
Vol  XXVII.. 
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the  effect  that  he  would  perform  the  judgment  of  the  court 
in* said  cause;  whereupon  the  attachment  was  discharged 
and  restitution  made  of  the  boat,  and,  by  order  of  the  court, 
McDonald  was  substituted  as  defendant  instead  of  the  boat. 
After  these  proceedings  were  had,  and  the  attachment  dis- 
charged, Scott  and  Brindley^  the  appellants,  filed  a  complaint 
and  afEldavit,  setting  up  a  claim  against  the  boat,  and  claim- 
ing to  be  made  parties  plaintiff  in  said  cause  with  said 
BoosCy  and  to  enforce  their  claim  against  McDoiwld,  ucder 
his  undertaking.  The  court,  on  the  motion  of  McDonald^ 
ordered  such  claim  to  be  taken  from  the  files  of  the  case'  of 
Booae  v.  McDonald,  and  &o<^andjBnnrf/6y  thereupon  refusing 
to  prosecute  the  same  in  any  other  manner  than  as  a  claim 
under  the  suit  of  Roose  v.  McDonald^  as  they  had  no  cause 
of  action  against  McDonald  otheiwise,  the  court  dismissed  it 
for  want  of  prosecution. 

The  only  question  presented  in  the  case  is.  Does  the  stat- 
ute authorize  a  party,  in  such  case,  having  a  claim  and  lien 
on  a  boat  attached  at  the  suit  of  another,  to  file  such  claim 
and  join  in  such  suit  as  a  plaintiff,  after  the  filing  of  the 
undertaking  in  the  original  suit,  the  discharge  of  the  at- 
tachment and  restitution  of  the  boat? 

We  are  of  opinion  that  this  question  must  be  determined 
in  the  negative.  It  is  true  that  section  659,  p.  803,  author- 
ized all,  or  any,  of  the  persons  having  demands  which  are 
liens  on  the  boat,  to  join  in  the  complaint  against  such  boat, 
either  at  the  commencement  of  the  action,  or  at  any  time 
afterwards,  before  judgment,  upon  filing  the  requisite^com- 
plaint  and  affidavit.  But  «ection  661  provides,  that  <'if 
the  defendant  or  master,  owner  or  consignee,  shall,  befoi*o 
final  judgment,  give  a  written  undei*taking,  payable  to 
the  plaintiff,  with  surety,  to  be  approved  by  the  clerk 
or  sheri^  to  the  effect  that  the  defendant  will  perform 
the  judgment  of  the  court,  the  attachment  sh^U  be  dis- 
charged, and  restitution  made  of  the  boat  or  vessel." 
It  has  been  repeatedly  held  that  when  such  undertak- 
ing  is  filed,  the  action  thereafter  proceeds  against  the 
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person  so  appearing  and  making  himself  a  party  to  the  pro- 
ceedings and  procuring  the  release  of  the  boat,  and  iuial 
judgment  is  rendered  against  him,  in  personam^mstesid  of  the 
boat.  Jones  v.  Gresham^  6  Blackf.  291 ;  Brayton  v.  Frcct^c, 
1  Ind.  121;  Lane  v.  Led,  2  Ind.  535;  Kuntz  v.  JDri(jIit,  12 
Ind.  313. 

As  long  as  the  proceedings  continue  in  rem,  against  tlic 
boat,  persons  having  claims  against  it  may  file  the  same  and 
become  parties,  but  when  the  undertaking  is  filed  and  the 
attachment  discharged,  the  action  ceases  to  be  one  against 
the  boat,  and  becomes  a  personal  one  against  the  party 
who,  by  his  undertaking  under  the  statute,  procures  the 
discharge  of  the  attachment,  and  makes  himself  a  party 
defendant,  in  the  stead  of  the  boat.  Ilis  undertaking  is 
given  to  the  plaintiffs  in  the  action,  i,  e.,  to  •those  who  have 
filed  their  claims  and  made  themselves  parties  before  the 
undertaking  is  filed  and  the  boat  released,  and  binds  the 
part}'  so  appearing  to  perform  the  judgment  of  the  court 
upon  such  claims.  But  we  do  not  think  that  a  fair  or  just 
construction  of  the  statute  can  hold  the  party  executing 
the  undertaking  responsible  for  all  claims  that  may  be  filed 
against  the  boat,  at  any  time  thereafter,  before  final  j  udgment. 
Such  a  construction  of  the  statute  would  render  it  very 
hazardous  for  any  one,  and  especially  the  surety,  to  execute 
such  an  undertaking,  as  he  might  thereby  be  made  liable 
for  claims  to  an  indefinite  amount,  of  which  he  had  no 
knowledge  at  the  time  of  executing  the  undertaking. 

The  judgment  is  affirmed,  with  costs. 

Jl  if.  Stotsenbitrg  and  T.  M.  Brawny  for  appellants. 

J.  JSL  3fcDonaid,  A.  L.  Boache  and  D.  Sheeks,  for  appellee. 
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ShIPLER  V.  ISEKHOWER. 

Trespass. — Pleadin o. — In  an  action  for  a  trespass  to  lands,  the  complaint 
alleged  that  the  defendant  "  on,"  &o.,  "  at  said  connty  of  M,  broke  and 
entered  the  close,  freehold,  fences  and  fields  of  the  plaintiff,  situated  in  said 
county,"  &o. 

ITeldj  that  the  description  of  the  loeus  in  quo  was  sufficient. 

Sahe. — Statutobt  Forms. — ^Tho  statute  providing  certain  forms  in  civil 
and  criminal  cases,  (2  G.  &  H,  873,}  does  not  require  that  those  forms 
shall  bo  used,  but  only  provides  that  they  may  be  used,  and  that  when 
used  they  shall  be  sufficient  in  oases  to  which  they  are  applicable. 

APPEAL  from  the  Morgan  Circuit  Court. 

Elliott,  J. — Suit  by  Cynthia  Isenhowery  the  appellee, 
against  the  appellant,  for  a  trespass  on  her  lands.  Answer 
in  denial.  Trial  by  jury  and  verdict  for  the  plaintift'.  Mo- 
tion in  arrest  overruled,  and  judgment  on  the  verdict.  Ship- 
ler  appeals. 

The  only  question  presented  in  the  case  arises  on  the  mo- 
tion in  arrest  of  judgment,  based  on  the  assumption  that 
the  complaint  is  defective  in  not  sufficiently  describing  the 
locus  in  quo.  The  objection  is  without  foundation.  The 
complaint  alleges  that  the  defendant,  "on,''  &c.,  "at  said 
county  of  Morgan,  broke  and  entered  the  close,  freehold, 
fences  and  jBelds  of  the  plaintiff,  situate  in  said  county,"  &c. 
This  description  is  in  accordance  with  the  old  and  well  set- 
tled forms  and  precedents,  and  is  fully  sustained  by  authority. 
1  Chitt/s  PL  827,  et  seq. ;  2  id.,  868,  et  seq.  But  the  appel- 
lant insists  that  it  dops  not  conform  to  the  form  given  in 
the  statute.  The  object  of  the  statute  containing  certain 
forms,  as  expressed  in  the  title,  is  to  abridge  the  forms  in 
civil  and  criminal  actions.  2  G.  &  H.,  378.  Form  number 
twenty  is  "for  injury  to  lands,"  and  runs  thus:  "A  B  com- 
plains of  C  D,  and  says  that  on ,  at ,  defendant, 

without  leave,  wrongfully  entered  on,  (describe  the  land,) 
of  which  the  plaintiff  was  the  owner,"  &c.  This  form  does 
not  require  that  the  land  should  be  described  by  metes  and 
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bounds,  or  that  the  abuttals  should  be  given.  It  does  not 
indicate  the  character  of  the  description,  but  leaves  it  as  at 
common  law.  The  statute  does  not  require  that  these  forms 
shall  be  used,  but  provides  that  they  may  be  used,  and 
declares  that  when  used,  they  shall  be  deemed  sufficient  in 
all  cases  where  they  are  applicable. 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs. 

C.  C  NavCy  for  appellant. 

W.  B,  Harrison  and  W.  S.  Shirley^  for  appellee. 


Nutting  and  Others  v.  Losance. 

llonoai  TO  Set  Aside  Default. — An  affidavit  filed  in  support  of  a  motion 
to  set  aside  a  default  should  show  that  the  defendant  has  a  meritorious 
defense  to  the  action. 

SECvmrrr  torn.  Costs. — ^The  ruling  of  the  court  below  upon  a  motion  to  re- 
quire the  plaintiff  to  furnish  security  for  costs  can  only  be  made  part  of 
the  record  by  a  bill  of  exceptions. 

Ksw  Pabties. — Process. — Suit  for  the  specific  pei:formance  of  a  contract 
for  the  sale  of  real  estate  against  A,  who  appeared  and  filed  an  an- 
swer, in  which  it  was  alleged,  inter  aUa^  that  after  the  contract  with 
plaintiff,  and  before  the  commencement  of  the  suit,  he  had  sold  and  con- 
veyed the  property  to  B.  The  cause  was  then  continued,  by  agreement, 
with  leave  to  amend  by  making  B  a  party  defendant,  but  the  clerk 
failed  to  enter  the  leave  to  i^mend.  At  the  next  term,  the  entry  was  made 
mmt  pro  Imne^  and  the  plaintiff  then  amended  his  complaint  by  making  B 
a  defendant  and  charging  him  with  notice  of  the  plaintiff's  equity.  Tho 
record  then  recites,  that  '^it  appearing  to  the  court  by  the  return  of  tho 
sheriff  on  the  summons  issued  herein,  that  notice  of  the  pendency  of  said 
action  has  been  given  to  B  moro  than  ten  days  prior  to  the  first  day  of 
the  present  term  of  this  court,  the  said  A  and  B  are  caUed  and  come  not, 
but  make  default,''  &c.  A  Judgment  was  thereupon  entered  for  the  plain- 
tiff. 

BeH  that  the  summons  and  return  of  the  officer  in  such  a  case  are  properly 
ports  of  the  record,  but  the  failure  of  the  clerk  to  copy  them  does  not 
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carry  from  the  record  the  statement  that  process  has  been  duly  serTcd, 
and  it  must  therefore  be  assumed  that  the  default  was  after  the  scrrice  of 
process.  But, 
Heldj  that  as  B  was  not  a  party  to  the  original  complaint^  and  no  cause 
of  action  was  shown  therein  against  him,  the  issuing  of  the  process 
against  him  in  vacation,  without  an  order  of  the  court,  and  before  the 
complaint  was  amended,  was  illegal  and  Yoid,  and  did  not  authorize  a 
default. 

APPEAL  from  the  Ripley  Circuit  Court. 

Elliott,  J. — This  was  a  complaint  by  LosancCy  the  ap- 
pellee, for  the  specific  performance  of  a  contract  for  the 
conveyance  of  real  estate.  As  originally  filed,  the  com- 
plaint was  against  Nutting  alone. 

At  the  first  term  after  the  service  of  process  on  NuUivgy 
the  cause  was  continued,  at  the  instance  of  his  attorney, 
owing  to  his  unavoidable  absence  during  that  term. 

At  a  subsequent  term,  Nutting  appeared  and  filed  an 
answer  in  denial  of  the  complaint,  and  also  setting  up  mat- 
ter in  avoidance,  and  alleged  that  after  the  contract  with 
the  plaintiff,  and  before  the  commencement  of  the  suit,  he 
had  sold  and  conveyed  said  real  estate  to  Scknipc  and  House. 
A  replication  was  filed  to  the  answer,  and  the  cause  was 
thereupon  continued  by  agreement  of  the  parties,  with  the 
leave  of  the  court  to  the  plaintiff  to  amend  his  complaint 
by  making  said  Schnipe  and  House  defendants  thereto.  The 
clerk,  however,  omitted  to  enter  the  leave  to  amend  the 
complaint.  At  the  succeeding  term*  of  the  court,  on  the 
plaintiff's  motion,  a  nunc  pro  tunc  entry  of  said  leave  to 
amend  was  made,  by  order  of  the  court,  and  the  plaintiff 
then  amended  his  complaint  by  making  said  Schnipe  and 
House  defendants,  and  charging  them  with  notice  of  his 
equity  at  the  time  of  their  purchase.  The  record  then 
states :  "And  it  appearing  to  the  satisfaction  of  the  court, 
by  the  return  of  the  sheriff  on  the  sumnions  issued  herein, 
that  notice  of  the  pendency  of  said  action  has  been  given 
to  Nortz  Schnipe  and  Jacob  House^  defendants  herein,  more 
than  ten  days  prior  to  the  first  day  of  the  present  term  of 
this  court,  and  the  said  Ebenezer  Nutting j  Nortz  Schnipe  and 
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Jacob  H&ust,  being  each  three  times  audibly  called,  come 
not,  but  herein  make  default."  The  cause  was  thereupon 
submitted  to  the  court  by  the  plaintiff  for  trial;  and  the 
court,  after  hearing  the  evidence,  found  for  the  plaintiff  and 
rendered  a  final  decree  accordingly,  and  appointed  a  com- 
missioner to  execute  and  deliver  to  the  plaintiff  a  deed  of 
conveyance  for  said  real  estate.  On  the  next  morning  after 
these  proceedings  were  had,  and  before  the  minutes  thereof 
were  signed  by  the  judge.  Nutting  appeared,  and  on  an  affi- 
davit filed,  moved  the  court  to  set  aside  said  finding  and 
judgment,  which  motion  the  court  overruled,  and  NvMing 
excepted.    This  ruling  of  the  court  is  assigned  for  error. 

We  cannot  say  that  the  court  erred  in  refusing  to  set 
aside  the  finding  and  judgment.  The  reason  stated  in  the 
affidavit  for  the  absence  of  Nutting  at  the  time  of  trial  is, 
that  he  had  employed  Scobei/j  an  attorney  of  said  court,  to 
attend  to  said  case  for  him,  and  expected  that  he  would  do 
80,  or  procure  the  services  of  some  other  attorney  in  his 
stead,  in  case  of  his  absence ;  that  he  confidently  supposed 
that  said  Scobey  was  in  attendance  at  said  court  until  the 
evening  before  said  trial,  when  he  received  a  letter  from 
him,  saying  that  he  c6uld  not  attend  said  court;  that  he,  the 
affiant,  left  home  the  next  morning  and  came  to  the  court 
as  soon  as  he  could,  but  on  reaching  there  learned  that 
judgment  had  been  rendered  against  him.  The  affidavit, 
however,  failed  to  show  that  he  had  any  defense,  in  fact,  to 
said  action,  or  that  he  had  any  witnesses  or  other  evidence, 
the  production  of  which  would  likely  produce  a  different 
result  on  another  trial.  No  valid  reason,  therefore,  was 
shown  why  the  finding  and  judgment  should  be  set  aside, 
or  that  any  injury  had  resulted  to  Nutting  by  the  trial  in  his 
absence. 

Another  objection  urged  to  the  proceedings  in  the  court 
below  is,  the  refusal  of  the  court  to  require  the  plaintiff*  to 
give  a  bond  for  costs.  This  objection  is  not  presented  by  the 
record.  The  code  provides  that  a  transcript  of  motions,  affi- 
davits and  other  papers,  when  they  relate  to  collateral  matters, 
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shall  not  be  certified,  unless  made  part  of  the  record  by  ex- 
ception or  order  of  court.  2  G.  &  H.,  §  559,  p.  278.  Here, 
the  cleric  has  copied  into  the  record  an  affidavit  of  the  non- 
residence  of  the  plaintifi!^  and  the  ruling  of  the.  court  on  a  mo- 
tion for  a  bond  for  costs.  The  affidavit  coulil  only  be  properly 
made  a  part  of  the  record  by  a  bill  of  exceptions.  No  such 
bill  was  taken  and  filed,  and  the  copying  of  the  affidavit 
into  the  reicord  was  an  error  of  the  clerk.  It  is  improperly 
there,  and  we  cannot  notice  it. 

The  only  remaining  error  complained  of  is,  that  at  the 
same  term  of  the  court  at  which  Schnipe  and  House  were 
made  parties,  by  an  amendment  to  the  complaint,  without 
any  appearance  on  their  part,  and  the  appellants  claim 
without  process,  they  were  defaulted  and  judgment  ren- 
dered against  them.  The  errors  are  assigned  jointly  by  all 
the  appellants.  However  erroneous  this  action  of  the  court 
may  have  been,  it  is  not  a  matter  of  which  Nutting  con 
complain,  as  it  relates  to  Schnipe  and  House  alone. 

We  cannot  say,  however,  that  there  was  no  process 
served  on  them.  True,  none  is  copied  into  the  record;  but 
it  appears  as  a  proper  entry,  and  as  part  of  the  proceedings 
of  the  court,  that  it  was  made  to  appear  to  the  satisfaction 
of  the  court,  by  the  return  of  the  sheriif  on  the  summons 
issued  in  the  cause,  that  notice  of  the  pendency  of  the 
action  hod  been  ^ven  to  Schnipe  and  House  more  than  ten 
days  prior  to  the  first  day  of  the  term  of  the  court.  The 
summons  and  return  of  the  officer  in  such  a  case  are  prop- 
erly parts  of  the  record,  and  it  was  the  duty  of  the  clerk  to 
have  certified  them,  but  his  failure  to  do  so  does  not  carry 
from  the  record  the  statement  that  process  had  been  duly 
served.  We  must,  therefore,  assume  that  the  default  was 
after  the  service  of  the  process, 

A  majority  of  this  court,  however,  are  of  opinion,  as 
Schnipe  and  House  were  not  made  parties  to  the  original 
complmnt,  and  no  cause  of  action  was  shown  therein  against 
them,  that  the  issuing  of  the  process  against  them  in  vaca- 
tion, without  an  order  of  the  court,  and  before  the  complaint 
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was  amended  by  making  them  parties,  was  illegal  and  void, 
aad  did  not,  therefore,  impose  on  them  any  obligation  to 
a{^)ear  to  the  action,  or  authorize  a  default  on  their  failure 
to  do  so,  after  the  complaint  was  amended  by  making  them 
parties.  In  this  conclusion  I  do  not  doncur.  It  seems  to 
me,  that  as  the  answer  of  Nutting  set  up  the  fact  that  he 
had  sold  and  conveyed  the  real  estate  to  House  and  Sclmipe 
\kSoTe  the  commencement  of  the  suit,  which,  if  true,  made 
them  necessary  parties  to  the  suit,  this  was  of  itself  sufficient 
to  authorize  them  to  be  summoned  to  answer  to  such  alleged 
interest,  and  hence  that  their  failure  to  appear  justified  a 
default  against  them;  and  if  so,  under  the  repeated  rulings 
of  this  court,  if  the  action  of  the  court  below  was  in  other 
reacts  erroneous  as  to  them,  an  application  should  first  be 
made  for  the  correction  of  the  error  in  the  lower  court. 

The  judgment,  as  to  NvMing^  is  affirmed,  with  costs,  and 
as  to  Sehnipe  and  Housej  is  reversed,  with  costs. 

J.  S.  Scobetfy  for  appellants. 

J,  D.  Haynes,  for  appellee. 


Conner  v.  Shabpb.  jfT  ji 

^  463 

DncBBEK. — ^PROMiBBOBT  NoTES. — Suit  upon  ft  promisBory  noto.  Answer, 
1.  A  denial,  nnder  oath,  of  the  execution  of  the  note.  2.  That  the  note 
had  been  materiaUy  altered  after  its  deUyery.  The  second  paragraph 
was  not  sworn  to. 

Beldj  that  as  all  the  eyidonce  admissible  under  tlie  second  paragraph  was 
admissible  under  the  first,  there  was  no  error  in  sustaining  a  demurrer 
to  the  second  answer. 

APPEAL  from  the  Warren  Common  Pleas. 
Fbazeb,  J. — 8harpe  sued  WiUiam  W.  Conner  and  Charles 
Cornier  upon  a  promissory  note  purporting  to  be  executed 
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by  them.  There  was  a  return  of  "not  found"  as  to  Charles. 
WUliam  answered:  1.  A  denial  that  he  executed  the  note. 
2.  That  the  note  had  been  materially  altered  after  its  exe- 
cution and  delivery,  to-wit,  by  adding  the  name  of  Charles 
as  a  joint  maker.  The  first  paragraph,  only,  was  sworn  to. 
A  demurrer  was  sustained  to  the  second  paragraph,  and 
this  ia  the  only  error  aasigned. 

We  are  unable  to  perceive  how  the  appellant  could  Be 
injured  by  the  ruling  complained  of.  Aside  from  the  ques- 
tion as  to  whether  the  paragraph  could  have  been  of  any 
advantage  to  him  upon  the  trial,  not  being  verified  by  oath, 
(concerning  which  it  is  not  necessary  to  express  an  opinion,) 
it  is  very  clear  that  the  first  paragraph  admitted  whatever 
defense  would  have  been  admissible  in  evidence  under  the 
second,  inasmuch  as  it  embraced  the  second  and  much  more. 
If,  after  its  execution,  the  note  was  so  materially  changed 
as  not  to  bind  the  maker,  it  was,  as  changed,  not  the  note 
he  made.  Harper  v.  77ie  StatCy  7  Blackf.  61.  The  second 
paragraph  should,  therefore,  have  been  stricken  out  on 
motion;  and  we  have  repeatedly  held  that,  in  such  a  case, 
inasmuch  as  a  demurrer  sustained  practically  accomplishes 
the  same  end,  no  injury  results,  and  the  error,  if  any,  can- 
not, therefore,  be  available  here. 

The  judgment  is  aflB.rmed,  with  costs. 

J.  McCabe^  for  appellant. 


Murray  and  Others  v.  Ejslly  and  Other's. 

New  Trial. — Real  Action. — No  notice  is  required  of  an  application  for  a 
new  trial,  as  of  right,  under  section  601  of  the  code. 

Dbscsetb. — Alibhs. — At  the  common  law  an  alien  had  no  inheritable  blood, 
and  could  neither  take  land  himself  by  descent,  nor  transmit  it  to  others, 
and  aUenage  in  any  mediate  ancestor  interrupted  the  descent. 
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8A]cs.~ThQ  statute  removes  this  disability  in  fayor  of  a  bona  fide  resident 

alien. 
Samb. — ^TiTtE  OF  Law. — ^The  subject  of  the  "act  concerning  real  property  and 

the  alienation  thereof,"  (1 G.  &  H.,  255,)  is  sufficiently  expressed  in  the  title. 

APPEAL  from  the  Wabash  Circuit  Court. 

Gregory,  J. — Patrick  Brady,  a  native  of  Ireland^  but  for 
many  years  a  resident  of  this  State,  died  at  Wabash  county 
in  1837,  seized  in  fee  of  the  lands  involved  in  this  suit,  leav- 
ing as  his  sole  heir  at  law,  his  son,  John  P.  Brady.  *  The 
mother  of  the  latter,  and  widow  of  the  former,  died  in  1843. 
Jobi  P.  Brady  died,  intestate,  at  Wabash  county,  in  January y 
1857,  seized  in  fee  of  the  lands  thus  inherited  from  his 
father.  John  P.,  at  his  death,  left  neither  father  or  mother, 
brother  or  sister,  or  children,  surviving  him. 

This  action  was  instituted  by  the  appellees,  who  claim  to 
be  the  next  of  kin  of  John  P.  Brady ^  on  the  paternal  side, 
to  quiet  their  title  to  the  real  estate  in  question,  and  to  en- 
join the  appellants  from  setting  up  or  asserting  any  claim 
to  it.  The  appellants  claim  the  land  as  the  next  of  kin  of 
John  P.  Brady  on  the  maternal  side.  The  case  was  tried 
before  a  jury,  and  a  verdict  was  rendered  for  the  appellees, 
upoD  which  a  judgment  was  entered  for  them  at  the  Sep- 
tember term,  1860. 

At  the  September  term,  1861,  in  the  absence  of  Judge 
Bn>DLE,  who  was  the  regular  judge  of  the  Wabash  Circuit 
Court,  upon  the  application  of  the  appellants,  and  upon 
payment  of  costs,  the  judgment  was  set  aside,  and  a  new 
trial  was  granted  them  by  Hon.  K.  G.  Shryockj  who  was 
then  sitting  as  judge  pro  tern.  This  was  without  notice  to 
the  appellees,  nor  did  they  appear. 

At  the  September  term,  1862,  the  case  again  came  up  for 
trial,  in  the  absence  of  Judge  Biddle,  and,  by  his  appoint- 
meat,  before  Judge  Worden,  of  the  Supreme  Court.  The 
appellees,  by  special  appearance,  moved  the  court  to  set 
aside  the  order  of  Judge  Shryock,  vacating  the  former  judg- 
ment and  granting  the  appellants  a  new  trial.    The  motion 
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was  overruled  and  an  exception  saved,  and  this  is  assigned 
as  a  cross  error  by  the  appellees* 

The  cause  was  then  tried  by  the  court,  and  a  finding  and 
judgment  was  again  rendered  for  appellees.  At  the  request 
of  appellants,  the  court  made  a  special  finding,  as  follows : 

"The  real  estate  in  controversy  was  owned  in  fee  by,  and 
was  in  the  possession  oif,  Patrick  Brady ^  in  his  lifetime,  who 
was  a  native  of  Jrefenrf,  and  who,  being  a  resident  inhabi- 
tant of  this  State,  died  in  1837.  The  property  in  contro- 
versy, upon  the  death  of  Patrick  Brady y  descended  to  his 
only  child,  John  P.  Brady,  (this  fact  having  been  admitted 
on  the  trial  of  the  cause.)  John  P.  Brady  died,  seized  of 
the  property  in  controversy,  in  January,  1857,  without 
issue,  and  without  any  brothers  or  sisters,  or  father  or 
mother,  grandfather  or  grandmother,  and  without  nearer 
relatives  than  the  plaintifis  herein.  His  mother,  Sarah 
Brady,  wife  of  Patrick,  having  been  a  native  born  citizen, 
and  having  died  in  1843.  Patrick  Brady  had  two  brothers, 
named  respectively  John  and  Thoinas,  and  two  sisters, 
named  respectively  Mary  and  Elizabeth,  all  born  in  Ireland. 
John  Brady,  one  of  the  brothers  of  Patrick,-  died  in  Ireland 
in  the  year  1835,  and  has  no  descendants  in  this  country. 
Thomas  Brady,  the  other  brother  of  Patrick,  died  in  Ireland 
in  the  year  1853,  leaving  several  children,  and  amongst 
them,  Bridget  Brady,  one  of  the  plaintiflDs  herein,  who  came 
to  the  United  States  in  the  year  1852,  and  has  been  since 
that  time  a  bona  fide  resident  of  the  United  States.  None 
of  the  other  children  of  Thomas  Brady  ever  came  to  the 
United  States.  Mary  Brady,  one  of  the  sisters  of  Patrick^ 
married  Anthony  Smith,  in  Ireland,  and,  with  her  husband, 
came  to  the  United  States  in  the  year  1822,  and  settled  in 
Pennsylvania,  and  from  that  time  they  became  bona  fide  res- 
idents of  the  United  States.  Said  Mary  died  in  the  year 
1856,  before  the  death  of  John  P.  Brady.  The  said  Smiths^ 
plaintiffl  herein,  are  the  children  of  said  Mary  and  Anifiony^ 
and  are  native  born  citizens  of  the  United  States.  Elizabeth 
Brady,  the  other  sister  of  Patrick^  married  Patrick  Murray ^ 
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in  Ireland,  by  whom  she  had  several  children,  and  amongst 
them,  John  Murray,  one  of  the  plaintiflfe  herein.  Said 
Elizabeth  died  in  the  year  1835.  Neither  said  Elizabeth  nor 
her  husband  ever  came  to  the  United  States,  nor  did  any  of 
their  children,  except  the  said  John,  who  came  to  the  United 
States  before  the  death  of  John  P.  Brady,  and  from  the  time 
of  so  coming  continued  to  be  a  bona  fide  resident  of  the 
United  Stales.  The  above  named  Bridget  Brady,  John  Mur» 
ray,  and  the  children  of  Mary  Smith,  formerly  Mary  Brady, 
are  the  only  descendants  of  the  brothers  and  sisters  of  Pat- 
rick  Brady  in  this  country.  Thomas  Kelly  and  Patrick 
Brady,  two  of  the  defendants,  do  not  appear  to  have  any 
interest  in  the  property  in  controversy.  The  other  defend- 
ants are  the  heirs  of  Sarah  Brady,  the  wife  of  Patrick  and 
mother  of  John  P.  Brady,  and  are  entitled  to  the  lands  in 
controversy,  unless  the  plaintifls  have  a  better  right 
thereto/' 

It  is  proper  that  we  dispose  of  the  cross-error  first.  It  is 
claimed  that  the  court  below  ought  to  have  sustained  the 
motion  to  set  aside  the  order  of  Judge  Shryock,  on  two 
grounds :  first,  that  Suryock  had  no  authority  to  act  as 
judge;  second,  that  there  was  no  notice  of  the  motion  for 
a  new  trial  to  the  appellees.  The  first  objection  has  been 
obviated  by  an  amendment  of  the  transcript  of  the  record. 

Section  601  of  tlie  code  provides  that  "the  court  render- 
mg  the  judgment,  at  any  time  within  one  year  thereafter, 
upon  the  application  of  the  party  against  whom  judgment 
is  rendered,  his  heirs,  assigns  or  representatives,  and  upon 
the  payment  of  all  costs,  and  of  the  damages,  if  the  court. 
80  direct,  shall  vacate  the  judgment  and  grant  a  new  trial." 
2  G.  &  H.,  p.  283.  A  new  trial  under  this  provision  is  a 
matter  of  right,  and  no  notice  to  the  adverse  party  is  re- 
quired. 

The  appellants  claim  that  the  finding  of  the  court  is  not 
sustained  by  the  evidence.  "We  have  looked  through  the 
testimony,  and  think  the  finding  is  not  so  clearly  wrong  as 
to  justify  us  in  interfering  with  it. 


46  SUPREME  COURT  OP  INDIANA. 

Murray  and  Others  v.  Kelly  and  Others. 

It  is  insisted  that  Patrick  Brady  was  an  alien,  and  was 
never  naturalized,  and  therefore  that  his  son,  John  P., 
although  a  citizen,  could  not  inherit,  because  his  father  had 
no  inheritable  blood.  It  was  admitted  on  the  trial  below 
that  ^^John  P.  Brady  died  seized  of  the  lands  in  question ; 
that  they  were  owned  by  Patrick  Brady  in  his  lifetime,  and 
descended  from  him  to  his  son,  John  P.  BradyJ'  This  ad- 
mission necessarily  concedes  the  capacity  of  Patrick  Brady  to 
hold,  and  the  right  of  John  P.  to  inherit,  the  lands  in  con- 
troversy. 

The  appellees  are  the  paternal  cousins,  and  the  only  pa- 
ternal relatives  living  in  the  United  States^  of  John  P.  Brady j 
and  the  main  question  in  this  case  is,  are  they  his  legal 
heirs?  John  Murray  and  Bridget  Brady  wore  bona  fide  resi- 
dent aliens  at  the  time  of  John's  death.  The  mother  of 
John  Murray y  and  father  of  Bridget  Brady y  who  were  re- 
spectively the  brother  and  sister  of  Patrick  Brady y  died  in 
Irelandy  never  having  been  in  America.  The  Smiths  are 
native  born  citizens  of  the  United  States ;  their  mother,  a  sister 
of  Patricky  from  1822  until  her  death  in  1856,  was  a  bojia 
fide  resident  aUen,  her  husband  being  a  naturalized  citizen. 

At  the  common  law,  an  alien  has  no  inheritable  blood, 
and  can  neither  take  land  himself  by  descent,  nor  transmit 
land  from  himself  to  others  by  descent;  and  alienage  in 
any  mediate  ancestor  will  interrupt  the  descent  between 
persons  who  are  capable  of  taking  and  transmitting  land 
by  descent. 

The  statute  of  1852,  in  force  in  this  State  at  the  death  of 
John  P.  Brady y  provided  "that  no  person,  except  a  citizen 
of  the  United  StateSy  or  an  alien  who  shall  be,  at  the  time, 
a  bojia  fide  resident  of  the  United  StateSy  shall  take,  hold, 
convey,  devise,  or  pass  by  descent,  lands,  except  in  such 
cases  of  descent  or  devise  as  are  provided  for  by  law." 
1  G.  &  H.,  §  1,  p.  255. 

It  is  claimed  that  this  statute  does  not  remove  the  com- 
mon law  disability  of  an  alien  to  inherit.  We  think  other- 
wise.   The  statute  is  as  broad  in  favor  of  a  bona  fide  resi- 
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dent  alien  as  a  native  bom  citizen.  The  intention  of  the 
legislature  is  obvious,  and  we  are  not  inclined  to  limit  its 
plain  meaning  by  judicial  interpretation. 

It  is  also  claimed  that  this  statute  is  unconstitutional,  be- 
cause of  a  defect  in  the  title.  The  title  is :  "An  act  con- 
cerning real  properly  and  the  alienation  thereof."  Real 
property  is  the  subject  of  the  act,  and  this  is  sufficiently 
expressed  in  the  title.  Beams  v.  The  Siate^  23  Ind.  Ill; 
BMnson  v.  Skipworthj  id.  311. 

We  have  not  inquired  whether  John  Murray  and  Bridget 
Brady  can,  under  the  law  of  1852,  inherit,  for  clearly  the 
Smiths  can,  and  this  is  fatal  to  the  claim  of  the  appellants. 

The  judgment  is  affirmed,  with  costs. 

/.  171  PettUy  for  appellants. 

J.  D.  CoTtner  and  J.  jR.  Coffroth^  for  appellees. 


Luther  v,  Tms  Statr. 

IirosxATiOK. — ^Tbial  I3r  THE  Absence  of  Dbfehdant. — Where  a  person 
prosecated  by  information  for  an  offense  punishable  by  a  fine  only,  is  not 
personally  present  at  the  trial,  bat  files  the  undertaking  of  a  responsible 
person,  to  the  approval  of  the  court^  for  the  payment  of  tho  fine,  &o^ 
under  section  95  of  the  criminal  code,  (2  O.  &  H.  418),  he  has  tho  same 
right  to  test  the  sufficiency  of  the  information  by  a  motion  to  quash  that 
he  would  iiaye  if  personally  present. 

Sajie. — When  the  court  below  has  refused  to  entertain  and  pass  upon  a 
motion  to  quash,  in  such  case,  the  Supreme  Court  will  not  look  into  the 
question  of  the  sufficiency  of  the  information. 

APPEAL  from  the  Johnson  Common  Pleas. 

Gbegoby,  J. — The  appellant  was  prosecnted  in  the  conrt 
bdow  for  illegal  voting  at  the  October  election  in  the  year 
1866.  The  information  and  affidavit  charge  the  ofiense 
thus:    ^'Said  Jacob  Lather^  then  and  there  being,  did  offer 
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to,  and  did,  vote  at  said  election,  not  being  then  and  tiiero  a 
legal  voter,  and  not  having  the  legal  qualification  of  a 
voter/'  When  the  case  was  called  for  trial  the  defendant 
fSailed  to  appear,  whereupon  Overstreet  and  Hunter  filed  their 
agreement,  in  writing,  to  become  replevin  bail  for  the  pay- 
ment  of  the  fine  and  costs,  which  agreement  was  accepted 
by  the  court.  The  counsel  for  the  defendant  then  moved 
the  court  to  quash  the  information.  The  court  refused  to 
hear  the  motion  in  the  absence  of  the'  defendant.  This 
action  of  the  court  is  assigned  for  error.  Trial  by  the 
court;  finding,  "guilty;"  motion  for  a  new  trial  oveii^uled. 
The  court  refused  to  hear  a  motion  m  arrest  of  judgment 
in  the  absence  of  the  defendant,  and  this  is  also  assigned 
for  error.  The  court  rendered  final  judgment  on  the  find- 
ing. 

The  criminal  code  provides  that  "  no  person  prosecuted 
for  any  offense  punishable  by  fine  only,  shall  be  tried  with- 
out being  personally  present,  unless  some  responsible  per- 
son, approved  by  the  court,  undertakes  to  bo  bail  for  stay 
of  execution,  and  payment  of  the  fine  and  costs  that  may 
be  assessed  against  the  defendant.  Such  undertaking  must 
be  in  writing,  and  is  as  eflfective  as  if  entered  after  judg- 
ment."   2  U.  &  H.,  §  95,  p.  413. 

It  is  further  provided  that  "when  it  appears,  at  any  time 
before  verdict  or  judgment,  that  a  mistake  has  been  made 
in  charging  the  proper  offense,  the  defendant  shall  not  be 
discharged,  if  there  appears  to  be  good  cause  to  detain  him 
in  custody,  but  the  court  must  recognize  him  to  answer  to 
the  offense."  J6.,  §  107,  p.  410.  It  is  claimed  that  under 
these  provisions  an  absent  defendant  has  no  right  to  move 
to  qiiash  the  information,  or  even  in  arrest  of  judgment. 
It  is  urged  that  the  latter  section  would  be  rendered  nuga- 
gatory  if  the  court,  in  the  absence  of  the  defendant,  should 
sustain  a  motion  to  quash.  The  information  in  this  case 
follows  the  affidavit;  if  the  former  is  bad,  the  latter  is  also 
bad.  If  the  affidavit  charges  no  crime,  it  is  difficult  to  un- 
derstand how  the  Common  Pleas  Court  could  recognize  the 
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defendant  to  answer  to  the  ofiense.  But  in  any  view,  we 
think  that  the  rights  of  the  defendant  were  not  abridged  by 
his  absence.  If  the  state  elected  to  proceed  with  the  trial, 
it  was  the  right  of  the  defendant  to  have  the  sufficiency  of 
the  information  tested  by  a  motion  to  quash.  It  is  urged 
that  the  error,  if  any,  is  harmless;  that  the  information  is 
good.  This  question  is  not  now  before  this  court.  It  is 
the  substantial  right  of  the  defendant  to  have  this  question 
passed  upon  by  the  court  below.  If,  on  the  hearing  of  the 
motion  to  quash,  the  common  pleas  judge  should  decide  in 
fjAvor  of  the  defendant,  that  judgment  will  stand  until  a 
majority  of  the  judges  of  this  court  shall  decide  otherwise; 
bat,  as  the  case  now  stands,  an  equal  division  of  this  court 
on  the  question  would  deprive  the  defendant  of  having  the 
benefit  of  the  judgment  of  the  court  below.  This  is  an 
appellate  court,  and  it  is  not  proper  for  us  to  pass  upon 
questions  not  acted  upon  by  the  court  from  which  the 
appeal  is  taken. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
said  court,  with  directions  to  hear  the  motion  of  the  de- 
fendant  to  quash  the  information,  and  for  further  proceed- 
ings. 

Q.  M.  Overstreet  and  A*  B.  Hunter^  for  appellant. 

JJ.  D.  BarUa  and  C.  Bijfiddj  for  the  State. 


Hates'  Administrator  v.  Matlock,  Ouardian  of  Sparks. 

I^KKDUTs'  Estates. — Adtaitcxs  to  Distkibutbxs. — ^The  statute  does  not  au- 
Uiorixe  the  court  to  require  an  administrator  to  adyanoe  money  to  a  dis- 
tributee of  the  estate,  except  upon  the  execution  qf  a  bond,  conditioned 
for  refiinding  the  money,  if  required  for  the  payment  of  debts. 

8An.~pLXAi>iHas. — ^The  statute  does  not  contemplate  formal  pleadings  in 
mch  ease.  The  application  is  a  summary  one,  to  the  discretion  of  the 
court,  to  be  granted  only  in  a  clear  case. 
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Sams. — Whxh  to  be  Grajyted. — ^Unless  the  assets  of  the  estate  exceed  by 
one-third  the  known  debts  and  legacies,  the  court  ought  not  to  require  the 
administrator  to  pay  the  funds  in  advance  to  the  distributees. 

Descents. — Qwtref  whether,  where  one  dies  intestate,  leaving  children 
surviving  him,  and  also  the  descendants  of  deceased  children,  the  latter 
can  inherit,  under  section  2  of  the  statute  of  descents,  unless  the  child  of 
the  intestate  under  whom  they  claim  also  died  intestate. 


APPEAL  from  the  Dearborn  Common  Pleas. 

Frazeb,  J. — This  was  an  application  on  behalf  of  Sparks, 
an  infant,  made  by  his  guardian,  to  obtain  an  order  of  the 
court  requiring  the  administrator  of  an  estate,  before  final 
settlement  thereof,  to  advance  to  Sparks,  who  claimed  to  be 
a  distributee,  a  portion  of  his  share  for  his  support.  The 
application  was  made  by  a  written  petition,  alleging  that 
Sparks  was  an  infant,  and  a  grandchild  of  the  intestate's  de- 
ceased daughter,  whose  mother  was  a  grand-daughter  of  the 
intestate,  the  mother  and  grandmother  of  the  infant  both 
having  died  before  the  intestate,  but  it  was  not  alleged  that 
either  of  them  had  died  intestate.  A  demurrer  was  over- 
ruled to  the  petition,  and  an  order  made  directing  the  ad- 
ministrator to  pay  $200,  but  no  bond  was  required,  con» 
ditioned  for  refunding  the  money,  if  necessary  for  the  pur- 
pose of  paying  the  debts  of  the  decedent,  &c.  The  admin- 
istrator appeals. 

The  action  of  the  court  below  cannot  be  sustained.  The 
statute  confers  no  authority  upon  the  court  to  require  such 
payment,  except  upon  the  execution  of  a  bond,  with  surety, 
conditioned  as  above,  and  on  this  ground  alo;ie  the  judg- 
ment must  be  reversed.  2  G.  &  H.,  §  120,  p.  520.  The  re- 
quirement is  necessary  for  the  protection  of  creditors,  lega- 
tees and  distributees  of  the  estate. 

We  do  not  think  the  statute  contemplates  formal  plead- 
ings in  such  a  case,  and  we  would  not,  therefore,  reverse  the 
case  on  account  of  the  ruling  upon  the  demurrer.  The  condi- 
tion of  the  estate  can  generally  be  approximately  ascertained 
by  the  court  from  the  reports  of  the  administrator,  and  such 
reports  as  are  necessary  to  this  end  may  be  required  by  the 
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court  when  such  an  application  as  this  is  made.  Unless  the 
assets  exceed  by  one-third  the  known  debts  and  legacies, 
the  court  ought  not,  in  the  exercise  of  its  discretion,  to  re- 
quire the  administrator  to  pay  cut  the  funds  in  advance  to 
distributees.  Why  tax  the  estate  with  the  costs  and  ex- 
penses which  must  result  in  ascertaining  such  facts  by  trial 
in  the  ordinary  mode  ?  Suppose  the  debts  of  the  estate  to 
be  very  numerous.  Then  numerous  witnesses  must  testify 
to  show  their  existence,  and  the  validity  of  each  may  be 
contested  by  the  applicant,  who  may  produce  a  cloud  of 
witnesses  as  to  each  fact  thus  involved  in  controversy.  If 
pleadings  are  required,  as  in  ordinary  adversary  proceedings, 
then  the  issues  made  thereby  must  be  tried  as  ordinary 
issues  of  fact  are  tried.  The  legislature  has  not  said  so  in 
terms,  and  we  are  not  anxious  to  imply  its  equivalent.  We 
think  the  application  is  a  summary  one,  to  the  discretion' 
of  the  court,  to  be  granted  only  in  a  clear  case. 

A  question  is  argued  in  the  appellant's  brief  which  will 
meet  the  court  below  again  at  the  threshold,  if  the  facts 
are  fully  stated  in  the  petition,  and  if  the  law  relating 
thereto  be  with  the  appellant,  it  ought  to  result  in  a  refusal 
of  the  application. 

It  is  contended  that  if  the  intestate  left  children  surviv- 
ing him,  the  descendants  of  such  of  his  children  as  he 
survived  can  take  no  part  of  his  estate  unless  such  deceased 
children  died  intestate.  This  proposition  is  based  upon  the 
remarkable  phijiseology  of  one  of  the  sections  of.  the  stat- 
ute of  descents,  to-wit :  "  Sec.  2.  K  any  children  of  such 
intestate  shall  have  died  intestate,  leaving  a  child,  or  chil- 
dren, such  child  or  children  shall  inherit  the  share  which 
would  have  descended  to  the  father  or  mother;  and  grand- 
children, and  more  remote  descendants,  and  all  other  re- 
latives of  the  intestate,  whether  lineal  or  collateral,  shall 
inherit  by  the  same  rule."  If  the  question  were  free  from 
difficulty,  perhaps  we  would  feel  at  liberty  to  intimate  an 
opinion  upon  it.  But  we  do  not  regard  it  as  very  clear,  and 
beddesy  the  appeUee  has  not  chosen  to  aid  us  by  any  argu- 
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ment  upon  the  subject;  and  as  we  are  not  compelled  to 
decide  it  in  the  state  of  the  record  before  us,  we  forego,  for 
the  present,  its  consideration. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

D.  S,  Major,  for  appellant. 
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Crane  and  Another  v.  WAGGOisrER  and  Another. 

Tenants  in  Coumon. — Rents. — One  tenant  in  common,  unless  he  has  been 

•  excluded  from  the  possession  by  his  co-tenant,  cannot  maintain  an  action 
against  the  latter  for  use  and  occupation. 

Same. — Statute  Constkued. — The  statute,  (2  G.  &  H.,  sec.  IG,  p.  860,)  applies 
only.tx)  cases  where  rent  in  money,  or  in  kind,  due  in  respect  of  the  premi- 
ses, is  received  from  a  third  party  by  one  co-tenatit,  who  retains  more 
than  his  share. 

Pleading. — In  a  complaint  for  the  partition  of  lands,  it  was  aUeged  against 
one  of  the  defendants  that  he  had  cut,  and  converted  to  his  own  use,  a 
largo  amount  of  timber  growing  on  the  land. 

Ileld^  that  the  allegation  was  properly  stricken  out  on  motion,  for  the  rea- 
son that  it  was  directed  against  one  only  of  the  defendants. 

• 

APPEAL  from  the  Bartholometo  Circuit  Court. 

Ray,  C.  J. — This  was  an  action  by  the  appellees  for  the  par- 
tition of  real  estate.  The  wives  of  the  appellee,  Waggoner, 
and  appellant,  Crane,  claimed  as  heirs  of  Noah  J.  Smith,  de- 
ceased, and  the  appellant,  Caleb  Crane,  had  purchased  the 
interests  of  other  heirs.  The  appellants  moved  to  strike 
out  of  the  complaint  these  words :  "  Plaintiffs  further  say, 
that  the  said.  Caleb  Crane  has  had  possession  of  all  of  the 
above  real  estate  of  which  the  said  Noah  died  seized,  ever 
since  the  death  of  the  said  Noah!^ 

The  court  overruled  this  motion.  This  was  error.  The 
complaint  did  not  allege  that  the  appellees  had  demanded 
to  be  let  into  possession,  or  that  they  had  been  excluded 
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from  such  possession  by  the  appellants.  They  were  all 
tenants  in  common,  and  as  such  were  entitled  to  occupy  their 
portion  of  every  part  of  the  premises,  and  unless  excluded 
from  such  occupation,  could  maintain  no  action  against  the 
tenants  who  did  take  possession.  Sargeant  v.  Parsons,  12 
Mass.  149. 

Our  statute  provides  that  "a  joint  tenant,  or  tenant  in 
common,  or  tenant  in  co-parcenary,  may  maintain  an  action 
against  his  co-tenant,  or  co-parcener,  or  their  personal  rep- 
resentatives, for  receiving  more  than  his  just  proportion." 
2  G.  &  H.,  §  16,  p.  360.  This  statute  is  taken  from  and  is 
substantially  tlie  same  as  the  statute  of  Axnb.  It  was  held  in 
the  case  of  Henderson  v.  Eason,  9  Eng.  Law  and  Eq.  E.  337, 
which  was  decided  in  the  Exchequer  Chamber,  overruling  the 
Queen^s  Bench,  in  the  same  case,  (64  Eng.  Com.  Law  R.  986,) 
that,  under  the  statute  of  Anne,  if  one  of  two  tenants  in 
common  solely  occupies  the  land,  farms  it  at  his  own  cost,  and 
takes  the  produce  for  his  own  benefit,  his  co-tenant  cannot 
maintain  an  action  of  account  against  him;  that  the 
statute  applies  to  cases  where  rent,  or  payment  in  money, 
or  in  kind,  due  in  respect  of  the  premises,  is  received  from 
a  third  party  by  one  co-tenant,  who  retains,  for  his  own  use, 
the  whole,  or  more  than  his  proportional  share.  This  rul- 
ing was  followed,  under  a  statute  to  the  same  effect  as  our 
own,  in  New  York,  in  Woolevcr  et  al.  v.  Knapp,  18  Barb.  265, 
where  it  was  held  that  "one  of  several  tenants  in  com- 
mon, who  possesses  the  entire  premises,  without  any  agree- 
ment with  the  others  as  to  his  possession,  or  any  demand  on 
their  part  to  be  allowed  to  enjoy  the  premises  with  him,  is 
not  liable  to  account  to  them,  in  an  action  brought  by  his  co- 
tenants  for  the  use  and  occupation  of  the  premises/^ 

The  appellants  also  moved  to  strike  from  the  complaint" 
this  averment:  "said  Cold)  Crane  has  cut  down  and  con- 
verted to  his  own  use,  a  large  portion  of  the  timber  which 
was  growing  on  said  real  estate  at  the  time  of  the  death  of 
said  Noah  J.  Smith,  to-wit,  of  the  value  of  $500."  Which 
motion  was  overruled. 
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X 

Fagit  and  Another  v,  Shrewsbury  and  Others. 

It  is  objected  that  this  action  being  for  partition,  a  claim 
for  the  vahie  of  timber  cut  upon  the  land  could  not  be 
maintained  with  it.  This  objection  is  not,  probably,  avail- 
able here,  as  the  motion  to  strike  out,  in  our  practice,  where 
the  motion  goes  to  a  part  of  a  paragraph,  takes  the  place 
of  a  demurrer  where  the  cause  of  action  is  contained  in 
another  paragraph,  and  therefore  the  paragraph  itself  is 
demurrable  for  misjoinder.  But  the  objection  is  well  taken, 
that  the  matter  to  which  the  motion  applied  is  only  alleged 
against  one  of  the  appellants,  and  the  motion  should  there- 
fore have  been  sustained. 

The  decree  of  partition  is  affirmed,  and  the  judgment 
against  the  appellants  for  ?77  85,  and  the  entire  cost  of  the 
action,  is  reversed,  with  costs,  and  the  cau^e  is  remanded, 
with  directions  to  the  court  below  to  sustain  the  motions 
made  by  the  appellants  to  strike  out  certain  portions  of  the 
complaint,  and  to  enter  the  proper  judgment  for  costs. 

F.  T.  Hordy  for  appellants. 

HVl  ^  JRichardson  and  Stansifer  ^  WirUer^  for  appellees. 


Fuarr  and  Another  v.  Shrbwsbubt  and  Othere. 

Dbmurbeb. — ^Tho  defendant  cannot  complain  of  the  error  of  the  court  in 
sustaining  a  demurrer  to  one  paragraph  of  his  answer,  if  aU  the  evidence 
admissiblo  under  that  paragraph,  was  also  admissible  under  another  par- 
agraph pleaded. 

APPEAL  from  the  Jeffers(m  Circuit  Court. 

Frazer,  J. — The  appellants,  Fagit  and  Conway ^  and  one 
Charles  L.  Shretvsbwn/,  were  sued  upon  a  promissory  note 
alleged  to  have  been  executed  by  them  as  partners,  by  the 
stylo  of  ^^Shrewsburyy  Fagit  ^  Co^  The  defendant  Shrews- 
bury was  defaulted.  Fagit  and  Conway  answered  in  six 
paragraphs.    Issues  were  formed  on  the  third  and  fourth 
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paragraphs  of  the  answer,  which  were  found  for  the  plain- 
tiffi,  and  a  judgment  was  rendered  on  the  verdict. 

Demurrers  were  sustained  to  the  first,  second,  fifth  and 
sixth  paragraphs  of  the  answer,  and  each  of  these  rulings 
is  assigned  for  error. 

The  first  and  second  paragraphs  were  sworn  to,  and  are 
treated  by  the  appellants  as  being  denials  of  the  execution 
of  the  note  by  them.  They  contain  an  extraordinary 
amount  of  surplusage,  and  irrelevant  matter,  and  it  would 
be  a  profitless  extending  of  this  opinion  to  recite  them 
fully.  They  are,  in  legal  effect,  exactly  the  same — the  sub- 
stance of  each  being  that  the  note  was,  in  fact,  made  by  their 
co-defendant  to  the  plaintiffs,  whose  guardian  he  was,  with- 
out any  consideration  moving  to  tha  co-partnership.  It 
does  not  appear,  from  either  of  these  paragraphs,  that  their 
co-partner,  in  executing  the  note,  exceeded  his  authority 
in  the  use  of  the  name  of  the  firm — the  consideration  or 
purpose  of  the  note  not  being  alleged.  It  does  not,  as  is 
assumed  in  the  argument,  appear  by  averment  that  it  was 
for  a  loan  of  the  money  of  the  plaintiffs,  which  the  guar- 
dian and  co-partner  applied  to  his  own  private  use.  We 
construe  the  paragraphs  as  simply  averring  a  want  of  con- 
sideration for  the  note.  They  were  each  good,  therefore; 
but  inasmuch  as  the  third  paragraph,  upon  which  an  issue 
was  formed,  presented  the  same  defense,  the  error  in  sus- 
taining the  demurrers  to  the  first  and  second  was  harmless. 
Any  two  of  the  three  paragraphs  might  have  been  properly 
stricken  out  on  motion. 

The  fifth  paragraph  averred  payment  by  the  co-defend- 
ant, Shrewsbury y  to  the  plaintilB^'  guardian.  Inasmuch  as  the 
fourth,  upon  which  an  issue  was  formed,  set  up  payment 
generally  to  the  plaintiffs  by  their  said  co-defendant,  there 
could,  for  the  reason  already  stated  as  to  the  first  and  sec- 
ond, be  no  available  error  in  sustaining  the  demurrer  to  the 
fifth  paragraph.  Payment  to  the  plaintiffs'  guardian  was 
payment  to  the  plaintiffs.  In  law,  the  guardian  was  for  that 
purpose  their  agent  and  representative. 
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The  counsel  for  the  appellants  do  not,  in  their  argument, 
ask  us  to  consider  the  sufficiency  of  the  sixth  paragraph* 
We  need  not,  therefore,  discuss  it,  further  than  to  say  that 
we  think  it  bad. 

On  the  trial,  evidence  was  offered  by  the  appellants,  and 
excluded  by  the  court,  tending  to  show  that  their  co-part- 
ner had  drawn  from  the  firm,  and  applied  to  the  use  of  his 
wards,  money  and  property  equal  to  the  amount  of  the 
note;  also,  that  at  the  dissolution  of  the  co-partnership  he 
retained,  and  still  retains,  assets  of  the  firm  greater  in 
amount  than  the  note. 

We  think  that  this  evidence  was  properly  rejected,  in 
view  of  the  issues  being  tried.  Payment  and  want  of  con- 
sideration were  the  defenses  to  bo  proved.  The  evidence 
offered  could  not  possibly  tend  to  prove  the  latter.  It 
could  only  be  made  pertinent  to  the  question  of  payment, 
if  at  all,  by  other  evidence  not  in  the  case,,  as  appeara  by  * 
the  bill  of  exceptions  containing  all  the  evidence,  nor  was 
such  other  evidence  proposed  to  be  offered- 

The  judgment  is  affirmed,  with  costs. 

Walker  and  Matthews^  for  appellants. 

H.  W.  Harrington  and  C.  A.  Korbbj,  for  appellees. 


LiNDLEY,  Trustee  of  Paoli  Township,  v.  Braxton. 

Obstruction  of  Highways. — Liuitation. — Section  24, 1  G.  &  II.,  602,  whicli 
requires  the  supervisor  of  roads  to  sue  for  an  obstruction  of  a  highway 
within  three  days  after  ho  has  knowledge  of  the  faot^  is  not  a  statute  of 
limitations,  which  will  defeat  the  suit  if  brought  after  the  time  named. 

• 

APPEAL  from  the  Orange  Circuit  Court 
Fbazer,  J. — The  only  question  presented  in  this  ease  is, 
whether  the  statute,  (1  G.  &  H.,  §  24,  p.  592,)  which  requires 
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a  supervisor  of  roads  to  sue  for  obstructing  a  highway 
within  three  days  after  he  has  knowledge  of  the  fact,  is  a 
statute  of  limitations,  which  will  defeat  such  suit  if  not 
brought  within  that  period  of  time. 

If  it  be  conceded  that  the  provision  cited  was  intended 
to  operate  as  a  statute  of  limitations  as  to  that  class  of  actions, 
and  not  merely  to  define  the  official  duty  of  the  supervisor, 
the  question  would  remain,  whether  it  was  not  repealed  by 
the  subsequent  statute,  (2  G.  &  H.,  §  211,  p.  158,)  providing  a 
limitation  of  two  years  in  such  cases.  But  we  need  not 
decide  the  latter  question. 

The  leading  purpose  of  the  act  first  cited  was  to  provide 
for  the  election,  and  define  the  duties  of  supervisors.  The 
constitution,  in  view  of  the  title  of  the  act,  confines  its 
operation  to  those  matters,  and  matters  properly  connected 
therewith.  It  may  be  that  a  provision  limiting  the  time 
'within  which  an  action  must  be  brought,  which  the  act  re- 
quires the  supervisor  to  bring,  would  be  within  the  title  of 
the  act.  But  it  will  be  perceived  that  the  section  alluded 
'  to  contains  no  negative  words.  It  does  not  enact  in  terms 
that  the  suit  shall  not'be  brought  after  three  days,  but  it 
does,  in  the  next  section,  provide  a  penalty  to  be  recovered 
from  the  supervisor  if  he  fails  to  sue  within  that  time.  The 
whole  object  of  the  two  sections,  taken  together,  seems  to 
be  the  protection  of  public  highways,  and  to  siecure  to  the 
public  unobstructed  passage  over  them ;  and  for  this  purpose, 
a  prompt  prosecution  of  those  offending  by  obstruction  is 
made  the  supervisor's  duty,  with  severe  penalties  denounced 
against  him  if  he  shall  fail  to  be  as  prompt  as  the  law  re- 
quires, in  this  particular.  This  leading  purpose  of  the  leg- 
islature would  be,  in  many  cases,  practically  defeated,  if  the 
person  guilty  of  the  act  prohibited  were  to  go  acquit  after 
a  £ulure  to  sue  him  within  so  short  a  time,  and,  indeed, 
such  a  limitation  could  scarcely  be  referred  to  any  inten- 
tion other  than  a  desire  to  defeat  the  leading  object  which 
induced  the  enactment  of  the  section  supposed  to  contain  it. 
A  limitation  so  short  would  be  extraofdinary,  and  could 
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not  have  its  origin  in  the  reasons  upon  which  statutes  of 
limitation  generally  rest,  and  are  justified.  A  construction 
which  would  place  the  legislative  department  in  the  atti- 
tude of  playing  at  cross-purposes  with  itself,  is  to  be 
adopted  only  when  no  other  is  admissible,  in  view  of  the 
language  employed.  In  this  instance,  the  language  does  not 
require  it. 

The  judgment  is  reversed,  with  costs,  and  the  ca^se  re- 
manded for  a  new  trial. 

A.  M.  Elack  and  F,  Wilson^  for  appellant 

A.  J.  Simpson^  for  appellee. 


Jones  and  Wife  i\  Bassett. 

HuBBAiTD  AKD  WiFE. — WITNESS. — Suit  bj  husband  and  wife  tD  recover  the 
rent  of  lands  belonging  to  the  wife.  The  defendant,  in  his  own  behalf, 
testified  to  a  contract  of  renting  made  with  the  husband,  with  the  wife's 
consenL  The  wife  then  offered  her  husband  as  a  witness  to  disprove  what 
the  defendant  had  said  about  the  contract 

Ueld^  that  he  was  not*  a  competent  witness. 

APPEAL  from  the  Howard  Common  Pleas. 

Ray,  C.  J. — It  appears  by  the  bill  of  exceptions,  that  this 
suit  was  brought  by  the  appellants  to  recover  of  the  ap- 
pellee the  rents  and  profits  for  four  years  of  certain  land 
belonging  to  the  wife,  the  husband  having  joined  with  her 
in  the  action. 

On  the  trial  of  the  cause,  the  defendant  testified  as  a 
witness  on  his  own  behalf,  that  he  had  rented  of  the  hus- 
band the  land  belonging  to  the  wife;  that  before  he  rented 
it  he  called  upon  the  wife,  and  she  told  him  to  contract 
with  her  husband,  and  whatever  he  did  she  would  bo  con- 
tent with,  and  thait  thereupon  he  made  a  special  contract 
with  the  husband  for  the  use  of  the  land.    At  the  proper 
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time,  the  wife  offered  to  introduce  her  husband  as  a  witness, 
to  testify  only  in  relation  to  the  contract  referred  to  by 
the  appellee  in  his  evidence,  and  which  had  been  made  in 
the  absence  of  the  wife.  The  court  excluded  the  evidence, 
on  the  ground  that  the  husband  could  not  be  permitted  to 
testify  for  or  against  the  interest  of  the  wife.  This  ruling 
was  correct.  The  evidence  was  offered  upon  a  matter  in 
whichj;he  husband  had  no  interest,  and  his  evidence  must 
have  directly  touched  the  interest  of  the  wife.  Our  statute, 
in  such  a  case,  excludes  his  evidence.  The  fact  that  she 
liad  authorized  him  to  enter  into  the  contract  as  her  agent, 
could  not  change  the  position  of  the  parties  toward  each 
other  in  court. 

The  judgment  is  affirmed,  with  costs. 

H.  A.  Brouse^  for  appellants. 


The  Lafayette  and  Indianapolis  Railroad  Company  i\ 

Sims. 

bsjuBT  TO  PasbenCIeb. — ^Pleadiko. — Sait  against  a  railroad  company  to  re- 
coTcr  damages  for  an  injury  to  a  passenger.  Answer,  that  the  passenger 
vas,  at  the  time  of  the  accident,  standing  upon  the  platform  of  the  car, 
contrary  to  the  rules  of  the  company,  of  which  he  had  notice;  that  it  was 
dangerous  to  stand  upon  the  platform  while  the  train  was  in  motion, 
'*  wherefore  defendant  says  that  the  injury  sustained  by  the  plaintiff 
was  the  result  of  his  own  carelessness  in  being  in  an  improper  place." 

ffeU  that  the  answer  failed  to  show,  by  any  averment  of  fact,  that  the  in- 
jury was  occasioned  by  the  fault  of  the  plaintiff;  the  conclusion  of  the 
pleader  not  being  equivalent  to  the  averment  of  a  fact. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Ray,  C.  J. — This  was  an  action  by  the  appellee  against 
the  appellant.  The  complaint  alleged  that  while  he  was 
traveHng  on  the  cars  of  the  appellant,  as  a  passenger,  and 
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without  any  fault  or  negligence  on  his  part,  and  through 
the  negligence  of  the  appellant,  he  was  injured. 

Tho  defendant  answered,  that  the  train  on  which  the  ap- 
pellee was  at  the  time  of  the  injury,  was  a  passenger  train ; 
that  on  all  the  passenger  cars,  printed  notices  that  "passen- 
gers are  forbid  standing  on  the  platform,"  were,  and  always 
had  been,  posted ;  that  the  appellee,  for  five  years,  had  been 
in  the  habit  of  riding  in  the  passenger  cars  of  the  appellant, 
where  such  notices  were  so  posted  in  conspicuous  places, 
and  had  notice  of  such  regulation ;  that  at  the  time  of  said 
accident,  he  was  riding  upon  the  platform  of  one  of  the 
passenger  cars,  and  not  in  the  car;  that  said  platform  was, 
and  always  is,  a  dangerous  place;  that  at  the  time  of  said 
accident,  said  appellee  was  on  said  platform,  and  immedi- 
ately before  said  accident  had  been  sitting  on  the  break 
on  said  platform,  against  the  will  of  said  appellant; 
wherefore  the  appellant  says  that  whatever  injury  tho 
appellee  sustained  was  the  result  of  his  own  carelessness 
and  wrong  in  being  in  an  improper  and  dangerous  place  at 
the  time  said  accident  occurred,  and  from  which  the  injuries 
complained  of  resulted." 

The  appellee  replied,  averring  that  there  was  no  room 
furnished  inside  of  defendant's  passenger  cars,  sufficient  for 
the  proper  accommodation  of  its  passengers,  at  the  time 
said  injuries  complained  of  took  place. 

A  demurrer  to  this  reply  was  overruled,  and  this  presents 
the  only  question  for  our  determination.  It  will  be  ob- 
served tliat  the  answer  does  not  allege,  as  a  matter  of  fact, 
that  the  appellee  was  injured  by  reason  of  his  position  on 
the  platform  of  the  car,  but  simply  avers  that  he  was  in- 
formed of  the  rule  prohibiting  passengers  from  sitting  on 
the  platform;  that  ho  was  on  the  platform  at  the  time  of 
the  accident,  and  that  the  platform  was  always  a  dangerous 
place.  These  are  all  the  facts  alleged,  and  from  these  facts 
the  appellant  concludes  that  the  position  of  the  appellee 
caused  his  injury.  This  conclusion,  of  course,  adds  nothing 
to  the  answer.    The  complaint  avers  that  the  appellee  was 
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without  fault  contributing  to  his  injury.  Do  the  facts  stated 
in  the  answer,  considered  with  the  additional  facts  alleged 
in  the  reply,  and  which  flie  demurrer  admitted  to  be  true, 
amount  to  a  denial  of  this  averment  in  the  complaint?  The 
appellant,  by  the  sale  of  a  ticket  to  the  appellee,  had  enti- 
tled him  to  transportation  upon  the  train,  and  the  fact  that 
there  was  no  room  within  the  car  did  not  relieve  the  com- 
pany from  this  obligation,  as  the  contract  to  carry  had  not 
been  made  to  depend  upon  such  a  contingency.  Haw- 
croft  V.  The  Grtai  Northern  Railway  Company ^  8  Eng.  L.  and 
Eq.  R.  362-  The  company  was  in  fault  in  failing  to  provide 
proper  and  secure  places  for  the  passengers  it  had  contracted 
to  carry.  And  while  it  may  be  true  that  such  failure,  on 
the  part  of  the  company,  would  not  justify  the  passenger 
in  taking  a  dangerous  position  upon  the  train,  or,  indeed, 
in  entering  and  continuing  upon  the  train,  if  he  was  fully 
informed  of  the  condition  of  the  accommodations  provided 
before  the  cars  started,  still,  the  allegation  that  he  did  take 
fiuch  a  position,  with  no  averment  that  ho  was  informed,  in 
time  to  leave  the  train,  that  the  company  had  failed  to  pro- 
vide proper  accommodations,  and  with  no  allegation  that  as 
a  matter  of  fact  his  position  in  any  manner  contributed  to 
his  injury,  constitutes  no  defense  to  this  action.  An  aver- 
ment that  a  passenger  occupied  a  dangerous  position  upon 
the  train,  does  not  authorize  the  pleader  to  draw  the  con- 
clusion that  therefore  the  injury  "was  the  result  of  his  own 
carelessness  and  wrong."  The  conclusions  from  the  facts 
are  to  be  drawn  by  the  court  or  jury,  and  an  averment 
would  have  better  served  the  pui'poses  of  a  plea.  The  facts 
alleged  in  the  answer  may  bo  true,  and  yet  not  inconsistent 
with  the  averment  in  the  complaint  that  the  injury  resulted 
from  the  negligence  and  carelessness  of  the  appellant,  and 
without  the  fault  of  the  appellee.  We  have  not  discussed 
the  provision  of  the  statute  exempting  railroad  companies 
from  liability  for  injuries  to  passengers  standing  upon  the 
platform  of  a  car,  where  sufficient  accommodations  have 
been  provided  within  the  car,  and  a  notice  properly  posted, 
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forbidding  passengers  to  ride  upon  the  platform,  as  it  is  not 
claimed  that  the  answer  brings  the  appellant  within  the 
protection  of  the  statute.  No  error  is  complained  of  upon 
the  instructions  given  to  the  jury,  nor  is  it  argued  that  the 
finding  is  not  supported  by  the  evidence,  although  the  in- 
structions  and  evidence  are  both  embraced  in  the  bills  of 
exceptions. 

A  brief  for  a  supersedeas  was  filed  by  the  appellant.  No 
brief  was  filed  for  the  appellee. 

The  judgment  is  affirmed,  with  one-eighth  of  one  per  cent, 
damages  and  costs. 

JR.  Jones  and  S.  A,  JIuffy  for  appellant. 


2^       62I  Mitchell  v.  Williams. 


Tax. — Definition  of. — The  word  tax  means  a  burden,  charge  or  imposition, 
put  upon  persons  or  property  for  public  uses. 

Doo  Tax. — As  a  measure  of  internal  police,  tho  legislature  has  tho  power 
to  encourage  tho  rearing  of  sheep,  and  with  that  object  in  view  to  dis- 
courage the  keeping  of  dogs,  by  assessing  a  penalty  upon  the  owner  or 
keeper  of  the  latter. 

Same.— The  act  of  March  2,  1865,  (Acts  1865,  p.  56,)  "to  discourage  tho 
keeping  of  useless  and  sheep-killing  dogs,"  &c.,  is  constitutional.  The 
penalty  imposed  by  the  law  upon  the  owners  of  dogs  is  not  a  special  tax. 

APPEAL  from  the  Monroe  Circuit  Court. 

Ray,  C.  J. — This  proceeding  was  instituted  by  the  appel- 
lee to  restrain  the  appellant,  as  treasurer  of  Monroe  county, 
from  collecting  a  sum  of  money  charged  against  him  as  the 
owner  of  a  dog.  The  amount  was  imposed  under  the  act 
of  3farch  2,  1865,  entitled  "an  act  to  discourage  the  keep- 
ing of  useless  and  sheep-killing  dogs,  and  providing  penal- 
ties for  the  violation  of  any  of  the  provisions  of  said  act,  by 
officers  and  others,  and  also  repealing  an  act  to  license  dogs^ 
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approved  March  11,  1861,  and  providing  that  nothing  in 
this  act  shall  be  so  construed  as  to  conflict  with  the  pro- 
visions of  an  act  entitled  an  act  for  the  protection  of  sheep, 
approved  June  15, 1862." 

It  is  insisted  that  the  act  is  in  conflict  with  section  1,  arti- 
cle 10,  of  the  State  constitution,  which  requires  that  "the 
general  assembly  shall  provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxation ;  and  shall  prescribe 
such  regulations  as  shall  secure  a  just  valuation  for  taxation 
of  all  property,  both  real  and  personal,  excepting  such  only 
for  municipal,  educational,  literary,  scientific,  religions  or 
charitable  purposes,  as  may  be  specially  exempted  by  law." 

It  is  urged  that  the  act  in  question  imposes  a  tax  upon 
dogs,  without  providing  for  an  assessment  of  the  value  of 
each  animal,  and  regulating  the  amount  of  the  tax  imposed 
thereby.  The  word  tax  means,  burden,  charge  or  imposi- 
tion, put  or  set  upon  persons  or  property  for  public  uses. 
This  is  the  definition  which  Lord  Coke  gives  to  the  word 
iaUage.  2  Inst.  533.  Lord  Holt,  in  Carth.  438,  gives  the 
same  definition,  in  substance,  of  the  word  tax.  Mayor,  ^c, 
of  Neio  Yorky  ex  parte,  11  John.  77. 

The  act  in  question  was  passed  in  substitution  for,  and 
contains  within  itself  a  repeal  of,  an  act  to  license  dogs. 
The  plain  purpose  and  intent  of  this  act,  is  not  to  provide  a 
revenue  for  public  uses,  but  to  discourage  the  keeping  of 
dogs,  and  indicating  it  to  be  the  pohcy  of  the  State  to  pro- 
tect one  species  of  valuable  property  from  destruction  by 
another  species,  which  is  in  terms  declared  useless.  That, 
as  a  measure  of  internal  police,  the  legislature  has  the 
power  to  encourage  the  rearing  of  sheep,  and,  with  that 
object  in  view,  to  discourage  the  keeping  of  dogs,  animals 
which  are  not  even  the  subject  of  larceny  at  common  law, 
cannot  be  doubted.  In  Thorpe  v.  The  Rutland  and  Burling- 
ton  BaUway  Co.,  27  Vt.  140,  it  was  held  that  "this  police 
power  of  the  State  extends  to  the  protection  of  the  lives, 
timbs,  health,  comfort  and  quiet  of  all  persons,  and  the 
protection  of  all  property  within  the  State."    Nor  can  it  be 


64  SUPREME  COURT  OF  INDIANA. 

Mitohell  v,  WillianiB. 

denied  that  the  means  adopted  are  legitimate  to  secure  the 
end  in  view.  It  is  a  matter  of  no  consequence  how  the 
sum  charged  to  the  owner  of  a  dog  may  be  collected.  If  it 
be  deemed  more  convenient  to  place  it  upon  the  tax  dupli- 
cate, it  does  not  therefore  make  it  a  tax,  and  subject  to  the 
constitutional  objection. 

It  has  been  held  by  this  court,  that  for  the  purpose  of 
protecting  human  life,  the  legislature  may  require  railroad 
companies,  whera  they  have  not  securely  fenced  their  roads, 
to  answer  in  damages  for  animals  killed  thereon,  that  thus 
the  companies  may  be  induced  to  fence  their  roads,  and  that 
it  is  a  matter  of  legislative  discretion  to  whom  the  penalty 
shall  be  paid,  whether  to  the  State,  or  to  the  individual 
whose  property  is  injured.  The  New  Albanyy  ^c.  It,  JR.  Co. 
V.  TUton,  12  Ind.  3.  It  is  equally  clear  that  the  value  of 
the  property  destroyed  is  not  the  limit  of  the  penalty  within 
the  power  of  the  legislature  to  impose.  So  under  the  law 
in  question,  the  value  of  the  animal  owned  furnishes  no 
rule  to  the  legislatm'e  in  fiidng  the  penalty  for  keeping  it, 
nor  is  the  legislature  prohibited  by  any  principle  of  law  from 
using  the  fund  thus  created  to  compensate  the  owners  of 
sheep  which  have  been  injured  by  dogs.  "We  regard  the 
provisions  for  securing  the  imposition  of  the  penalty,  and 
its  collection,  as  properly  connected  with  the  subject  matter 
of  the  act. 

The  court  below  overruled  a  demurrer  to  the  complaint, 
and  granted  an  injuction  against  the  collection  of  the  tax. 
This  was  error. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  sustain  the 
demurrer. 

J.  L.  Ketcfiam  and  J.  S.  Miichdlj  for  appellant. 

J.  E.  McDonald^  A.  L.  BocLche  and  D.  SheekSy  for  appellee. 
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Wmght  and  Another  v.  Wells  and  Others. 

HiGFiTATs. — Appkals.— The  board  of  commisBioners  is  not  a  necessary 
party  to  an  appeal  fh>m  an  order  of  the  board  establishing  a  highway. 

APPEAL  from  the  Elkhart  Common  Pleas. 

Frazbr,  J. — The  appellants  contested,  before  the  board 
of  commissioners,  a  petition  by  the  appellees  to  establish 
a  highway.  They,  at  the  proper  time,  remonstrated,  upon 
the  ground  that  the  proposed  highway  would  not  be  of 
public  utility,  and  also  claimed  damages  for  the  use  of  their 
lands  for  the  purposes  of  the  way.  Such  proceedings  were 
had  before  the  board  that  damages  were  assessed  in  their 
favor,  and  the  road  granted.  In  the  vacation  of  the  board, 
Hie  present  appellants  appealed  to  the  Court  of  Conamon 
Pleas,  from  the  order  establishing  the  highway.  In  the 
Common  Pleas,  the  appellees  appeared,  and  moved  to  dis- 
miss the  appeal ;  and  the  appellants  immediately  moved  for 
leave  to  make  the  board  a  party  to  the  appeal.  The  latter 
motion  was  overruled  and  the  former  sustained,  and  the 
appeal  accordingly  dismissed. 

Inasmuch  as  no  argument  is  made  here  for  the  appellees, 
we  are  left  to  conjecture  as  to  the  ground  upon  which  the 
court  below  acted.  "We  infer,  however,  that  it  was  because 
the  board  of  commissioners  had  not  been  made  a  party  to 
the  appeal.  If  so,  we  are  unable  to  sustain  its  action.  The 
appeal  might  have  been  either  from  the  order  fixing  the* 
damages,  or  from  the  order  establishing  the  road,  or  from 
both.  If  from  the  former,  then  possibly  the  board  was  a 
necessary  party,  inasmuch  as  the  damages  obtained  might 
be  ordered  to  be  paid  out  of  the  county  treasury.  But  if 
the  appeal  was  only  from  the  order  establishing  the  road, 
then  the  board  was  not  a  necessary  party.  The  appeal  was 
from  the  latter  order  only ;  it  was  so  recited  in  the  appeal 
bond,  and  that  recital  bound  the  appellants,  and,  indeed> 
Vol.  XXVIL- 
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was  the  only  evidence  in  the  record  showing  the  nature  of 
the  appeal. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  set  aside  the  order  dismissing 
the  appeal,  and  to  proceed  with  the  cause. 

W.  A.  WoodSf  for  appellants. 


Fabry  v.  The  City  of  Bighmond. 

Cities. — Stbekts.— Practice. — Suit  to  eigoin  the  opening  of  a  strceu  The 
complaint  alleged  that  in  1850,  the  plaintiff's  grantor  and  others  peti- 
tioned the  city  oonnoil  to  open  a  street  through  their  lands,  and  that  an 
ordinance  was  passed  declaring  said  street  opened;  that  in  fact  said 
street  was  not  opened]  nor  was  an  arbitrator  appointed,  as  required  bj 
the  charter,  to  assess  the  damages;  that  in  1858  the  council  adopted  a 
resolution  declaring  said  street  opened,  and  were  about  to  open  the  same; 
that  plaintiff  had  purchased  lands  on  said  street,  before  the  same  was 
opened,  and  that  his  dam^^s  had  not  been  assessed  or  tendered.  An- 
swer: 1.  Qeneral  denial.  2.  That  the  plaintiff's  grantor  had  waived  aU 
claim  to  damages.  8.  A  dedication  by  plaintiff's  grantor,  of  which 
plaintiff  had  notice.    A  demurrer  to  the  second  paragraph  was  orerruled. 

ffeld,  that  the  second  paragraph  of  the  answer  was  bad,  as  the  sale  to  the 
plaintiff,  before  the  opening  of  the  street,  was  a  withdrawal  of  iho  offer 
to  waive  damages.    But, 

ffeld,  that  as  the  evidence  sustained  the  third  paragraph  of  the  answer,  the 
plaintiff  was  not  prejudiced  by  the  error  in  overruling  the  demurrer  to 
the  seoead  paragraph. 

APPEAL  jfrom  the  Wayne  Circuit  Court. 

Ray,  C.  J. — ^This  was  an  application  for  an  ii^unction  to 
prevent  the  city  of  Bichmond  from  opening  a  street  over 
certain  real  estate,  without  first  paying  damages  for  tiie  in- 
jury to  the  possession  of  the  appellant  The  complaint 
sets  out  a  section  of  the  special  charter  of  the  city,  requiring 
tfaeiqppointment  of  an  arbitrator  to  estimate  the  damages  to 
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the  property  over  which  the  street  is  to  be  located,  and  the 
payment  of  the  amount  fixed,  before  opening  said  street.  It 
h  averred  that  King,  the  former  owner  of  the  property  now 
claimed  by  the  appellant,  together  with  other  persons,  consti- 
tuting a  majority  of  the  owners  of  property  bounded  on  the 
proposed  street,  petitioned  the  common  council  of  said  ciiy,  in 
writing,  to  open  and  continue  one  of  the  streets  of  said  city 
over  and  across  the  lands  of  the  petitioners  and  of  others, 
and  that  said  council,  on  the  19th  day  of  February,  1850, 
by  an  ordinance,  declared  said  street  opened,  but  did  not  pro- 
ceed to  liave  the  damages  estimated,  nor  to  have  said  street 
opened,  until  the  4th  day  of  May,  1858,  when  a  resolution 
was  adopted  by  them  declaring  said  street  opened,  in  ac- 
cordance with  the  ordinance  of  February  19,  1850;  that 
between  the  date  of  the  filing  of  the  petition  and  the  reso- 
lution of  the  council  in  May,  1858,  circumstances  had  so 
changed  the  interests  of  the  petitioners  that  they  no  longer 
desired  the  street  to  be  opened ;  that  the  appellant  had  pur- 
cliased  the  property  described  in  the  complaint  on  the  28th 
day  of  April,  1858,  without  any  knowledge  that  a  street 
had  been  located  over  it,  and  that  for  two  years  after  his 
purchase,  the  city  had  listed  the  said  real  estate  as  his  prop- 
erty for  taxation. 

The  appellee  answered,  first,  in  denial;  second,  that  the 
former  owners  of  the  property  had  waived  all  claim  for 
damages,  and  that  therefore  the  council  had  never  ap- 
pointed arbitrators  to  fix  the  damages.  A  demurrer  to  this 
paragraph  was  overruled.  This  paragraph  of  the  answer 
was  not,  perhaps,  sufficient,  as  the  complaint  averred  that 
the  land  was  sold  to  the  appellant  before  the  street  was 
ofiened.  Such  sale,  before  the  council  acted  upon  his 
waiver,  might,  perhaps,  be  regarded  as  a  withdrawal  of  the 
waiver,  and  the  street  could  not  thereafter  be  opened  with- 
out compensation.  The  third  paragraph  of  the  answer, 
however,  alleges  facts  which  amount  to  a  dedication  of  the 
property  as  a  street  by  the  former  owner,  and  also  avers 
that  it  was  so  used  at  the  time  liie  appellant  purchased. 
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The  evidence  fully  sustains  this  paragraph,  and  the  appel- 
lant, therefore,^  sustained  no  injury  by  the  ruling  of  the 
court  upon  the  second  paragraph  of  the  answer. 
The  judgment  is  aflBLnned,  with  costs. 

On  Petition  for  Eeheaeing. — ^Ray,  C.  J. — The  appellant 
calls  the  attention  of  this  court  to  the  fact  that  after  a  de- 
murrer to  the  third  paragraph  of  the  answer  had  been 
overruled,  the  appellant  filed  a  motion  to  strike  out  that 
paragraph,  on  the  ground  that  it  only  amounted  to  the 
general  issue,  and  a  paragraph  in  denial  of  the  complaint 
had  been  already  filed,  and  that  the  court  sustained  that 
motion. 

The  appellant  presented  the  evidence  to  this  court  in  a 
bill  of  exceptions,  and  called  our  attention  to  it  in  the  argu- 
ment of  the  case.  He  now  insists  that  because  no  cross- 
error  was  assigned  upon  the  sustaining  of  the  motion  to 
strike  out  the  third  paragraph  of  the  answer,  we  can- 
not review  that  ruling  of  the  court,  and  he  argues  that  all 
the  evidence  which  was  introduced  to  show  a  dedication  of 
the  street  was  Inadmissible  under  the  general  denial,  and 
that  we  cannot  consider  it,  although  no  objection  was 
made  to  its  introduction. 

In  brief,  the  appellant  insisted  in  the  court  below  that 
the  plea  of  a  dedication  of  the  street  should  be  stricken  out, 
because  the  evidence  of  that  fact  could  be  introduced  under 
the  paragraph  in  denial  of  the  allegations  of  the  complaint. 
The  court  sustained  his  motion,  and  accordingly  admitted 
evidence  which,  in  our  opinion,  estabUshed  the  fact  of  a 
dedication  of  the  street,  and  therefore  sustained  the  finding 
and  judgment  of  the  court.  The  appellant,  in  his  argu- 
ment, cited  us  to  the  evidence  given  on  the  trial,  which 
he  had  carefully  brought  before  us  by  a  bill  of  exceptions, 
and  he  argued  that  the  evidence  did  not  sustain  the  finding. 
Upon  examination  of  this  evidence,  we  find  that  the  appel- 
lant has  sustained  no  injury  by  the  overruling  of  his  de- 
murrer to  the  second  paragraph  of  his  answer,  because  the 
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evidence  fully  sustains  the  finding  and  judgment.  He  now 
insists,  after  the  examination  of  the  evidence  has  been 
made  and  this  result  reached,  that  because  no  cross-error 
was  assigned  upon  the  ruling  of  the  court  on  the  motion  to 
strike  out  the  third  paragraph  of  the  answer,  we  must  close 
our  eyes  to  the  merits  of  the  case,  as  disclosed  by  the  evi- 
dence, and  decide  the  appeal  alone  upon  the  error  in  over- 
mling  the  demurrer  to  the  second  paragraph  of  the  answer. 

The  present  position  of  the  appellant  is  a  novel  one,  and 
in  the  absence  of  a  precedent  we  are  reluctant  to  adopt  it, 
and  therefore  follow  the  direction  of  the  statute,  and  over- 
rule the  petition  for  a  rehearing.  2  G.  &  H.,  §§  101,  580,  pp. 
122,  278. 

C.  H.  BurchencU,  for  appellant. 

J.  P.  Siddally  for  appellee. 


O'CONNBB  V.  O'CONNER. 

Slaitdbb.— FitEADiHQ. — lu  an  action  of  slander,  matters  in  initigation  need 
not  be  speciaUy  pleaded,  but  may  be  given  in  evidence  under  the  general 

issae. 
I>KPoeiTiOH«. — ^Where  it  appears  in  a  deposition  that  the  witness  resides  in 
the  county  where  the  action  is  pending,  or  in  an  adjoining  county,  the 
deposition  cannot  be  used  on  the  trial  unless  it  is  shown  that  at  the  time 
of  offering  it  the  witness  has  ceased  to  reside  in  the  county,  or  in  an  ad- 
joining county,  or  that  he  is  absent  from  the  State. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Ray,  C.  J. — This  was  an  action  for  damages,  by  reason  of 
slanderous  wotds  spoken  by  the  appellant.  Answer  in  de- 
nial, and  in  three  paragraphs  in  mitigation  of  damages.  A 
demurrer  was  sustained  to  the  answers  in  mitigation. 

It  has  been  held  by  this  court,  that  it  is  not  necessary, 
though  permitted  by  the  code,  to  answer  in  mitigation  in 
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actions  of  slander.  Such  evidence  may  be  given  to  the 
jury  under  the  general  denial.  Swinney  v.  Nave  et  al.y 
22  Ind.  178.  In  the  case  of  Tliurman  v.  Virgin  et  vx.y  18 
B.  Mon.  785,  the  same  rule  was  stated  by  the  Court  of 
Appeals  of  Kentucky j  under  a  provision  of  their  code  to  the 
same  effect  as  section  87  of  our  own.  K,  therefore,  error 
had  occurred  in  the  action  of  the  court  upon  the  demur- 
rers to  these  answers  in  mitigation,  it  could  not  avail  the 
appellant  in  this  court. 

It  is  objected  that  the  deposition  of  one  Tliompson  was 
read  in  evidence,  over  the  objection  of  the  appellant.  The 
deposition  disclosed  that  Thompson  resided  in  Indianapolis; 
that  in  the  year  1865,  he  was  a  soldier  in  the  148th  regiment 

of  Indiana  Volunteers.    It  was  shown  that  on  the day 

of ,  1866,  a  subpcona  had  been  issued  to  the  sheriff  of 

Marion  county,  and  returned  not  found.  The  writ  is  not 
copied  into  the  record.  The  trial  was"  had  on  the  third  day 
of  March,  1866.  The  bill  of  exceptions  states  that  it  was 
admitted  that  the  regiment  had  been  discharged  from  service 
in  the  year  1865.  It'is  also  stated  that  the  appellee  "  proved, 
by  one  witness,  that  although  inquiry  had  been  made  by  said 
witness  as  to  where  Pdeg  Thompson,  the  witness  whose  depo- 
sition is  taken  herein  in  Indianapolis,  now  resides,  he  could 
learn  nothing  of  his  residence  at  this  time."  Our  statute 
provides  that  a  deposition  may  be  used  on  the  trial  of  a 
cause  where  the  person  whose  evidence  is  offered  "does  not 
reside  in  the  county,  or  in  a  county  adjoining  the  one  in 
which  the  trial  is  to  be  held,  or  is  absent  from  the  State," 
The  return  of  not  found  to  the  subpoena  was  not  sufficient 
to  establish  the  fact  that  the  witness  did  not  reside  in  a 
county  adjoining  Hendricks.  How  diligently  the  inquiry  had 
been  prosecuted  for  the  discovery  of  the  person  whose  depo- 
sition had  been  taken,  does  riot  appear.  The  witness  who 
made  the  inquiry  does  not  state  that  it  had  been  sufficiently 
thorough  to  satisfy  his  own  mind  that  Thompson  was  not 
still  a  resident  of  Marion  county,  or  that  he  was  then  absent 
from  the  State.    The  evidence  did  not  authorize  the  court 
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to  pennit  the  deposition  to  be  read  on  the  trial.  As  this 
deposition  contained  the  only  proof  of  the  speaking  of  the 
slanderous  words  charged,  or  any  part  or  set  of  them,  the 
jadgment  most  be  reversed. 

The  judgment  is  revOrsed,  with  costs^  and  the  cause  re- 
manded for  a  new  trial. 

L.  Jf.  Campbell^  for  appellant 

C  C.  Navcy  for  appellee. 


The  Toledo,  BuBLmaTOK  and  Logansport  Railway  Com- 
pany r.  Tilton. 

JvKDDicnoH. — Ihjubt  to  Animals. — Claims  for  stock  killed  at  different 
times  by  the  cars  of  a  railroad  company  cannot  be  joined,  under  the  act 
of  1863, 80  as  to  give  jurisdiction  to  the  court.  If  the  injury  done  at  one 
time  does  not  exceed  $50,  justices  of  the  peace  have  exolusiTe  jurisdiction. 

APPEAL  from  the  White  Common  Pleas. 

Ray^  C.  J. — This  was  an  action  in  the  Common  Pleas 
Conrt  of  White  county,  for  damages  sustained  by  the  kill- 
ing of  cattle  belonging  to  the  appellee,  by  the  cars  ^f  the 
appellant,  along  the  line  of  the  road,  at  a  point  where  the 
same  was  not  fenced.  The  complaint  was  in  three  para- 
graphs. The  first  was  for  the  killing  of  a  steer,  on  the  5th 
day  of  Julj/y  1865,  to  the  plaintiff's  damage  in  the  sum  of  |26. 
The  second  was  for  the  killing  of  a  cow,  on  the  16th  day  of 
OctobcTj  1865,  to  the  damage  of  the  plaintiff  in  the  sum  of 
$50.  The  third  paragraph  alleged  the  killing  of  a  heifer, 
on  the  16th  day  of  November^  1865,  to  the  plaintiffs  damage 
in  the  sum  of  |18»    Trial  and  finding  for  the  plaintiffl 

It  is  assigned  in  this  court  as  error,  that  the  Common 
Pleas  Court  had  no  jurisdiction  of  the  subject  matter  of  the 
actaoiu    This  point  was  not  presented  in  the  court  belo 
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but  was  not,  therefore,  waived  in  this  court.  2  Gr.  &  H., 
§  54,  p.  81.  We  have  heretofore  held,  that  under  the  act 
of  1868,  (Acts  1863,  p.  25,)  all  animals  killed  at  any  one 
time  constitute  a  separate  and  indivisible  cause  of  action, 
and  two  of  these  causes  of  action  cannot  be  united  to  give 
jurisdiction  to  the  court,  and  that  unless  the  value  of  the 
animal  killed,  or  the  injury  done,  at  one  time,  exceeded 
$50,  the  jurisdiction  of  the  subject  of  the  action  is  confined 
to  a  justice  of  the  peace.  In  the  case  before  us,  none  of 
the  paragraphs  present  a  cause  of  action  within  the  juris- 
diction of  the  Common  Pleas  Court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  action. 

T.  C.  Aunabalj  for  appellant. 


Crofoot  v.  Truax. 

APPEAL  from  the  Orange  Circuit  Court. 

Ray,  C.  J. — The  appellee  brought  his  action,  alleging  that 
he  sold  and  conveyed  to  the  appellant  certain  real  estate,  for 
the  sum  of  eleven  hundred  dollars;  that  at  the  time  of  said 
sale,  the  appellant  gave  to  the  appellee  an  order  upon  A.  ^ 
H:  Tnieblood  for  nine  hundred  and  seventy-five  pounds  of 
tobacco,  of  good  merchantable  quality,  at  one  dollar  per 
pound ;  that  though  often  demanded,  the  tobacco  has  never 
been  delivered.  The  appellant  answered  payment,  and  that 
the  order  was  received  in  full  satisfaction  of  the  sum  of 
nine  hundred  and  seventy-five  dollars,  and  also  answered  in 
denial.  A  reply,  denying  that  the  order  was  received  in 
satisfaction  of  the  debt,  was  filed,  and  in  denial  of  the  plea 
of  payment.  A  trial  resulted  in  a  finding  for  the  appellee. 
On  the  trial,  the  appellee*  testified  that  he  was  to  have  fix>m 
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Crofooty  good  Bound  manufactured  tobacco,  worth  one  dollar 
per  pound;  and  that  if  the  tobacco  should  not  prove  good, 
he  was  to  return  it,  and  Grofoot  was  to  pay  the  freight  and 
to  give  other  good  tobacco  in  its  place,  or  pay  in  money. 
The  tobacco  offered  to  him  was  not  such  as  he  agreed  to 
accept.  He  notified  Crofooty  who  denied  any  liability  on  his 
part  It  is  objected  that  the  court  should  not  have  admit- 
ted this  evidence,  on  the  ground  that  it  varied  the  terms  of 
the  contract  contained  in  the  order.  There  is  nothing  in 
the  objection.  The  order  was  simply  a  request  upon  a 
third  party  to  dehver  certain  tobacco  to  the  appellee.  It 
does  not  profess  to  contain  anything  more  of  the  contract 
between  the  parties.  Whether  the  order  was  received  in 
satisfaction  of  the  debt,  or  whether,  if  the  order  was  not 
filled,  the  appellant  was  to  pay  the  money,  was  a  matter 
outside  of  the  purpose  for  which  the  order  was  given, 
which  was  to  secure  the  delivery  of  the  tobacco.  Such 
proof  could  in  no  way  contradict  or  vary  the  terms  of 
die  order. 

The  judgment  is  affirmed,  with  three  per  cent,  damages 
and  costs. 

A.  M.  Black  and  F.  WUsony  for  appellant. 

A.  J.  Simpsonj  for  appellee. 


Marvin  v.  Taylor.  27   m 

162    14S\ 

IbciiAsics'  Lixx. — ^Pabtibs. — ^One  who  has  purchased  real  estate  after  the 
filing  of  a  mechanio'e  lien,  and  before  the  commeneement  of  a  suit  to  en- 
force the  eame^  ie  a  neceesary  party  to  each  suit.  A  sale  under  a  decree 
to  which  such  purchaser  is  not  a  party  is,  as  to  him,  a  nullity. 

APPEAL  from  the  Montgomery  Circnit  Court. 
EuiioTTy  J.— Suit  by  Murvirij  the  appellant,  against  Taylor y 
to  recover  the  posseseion  of  a  part  of  lot  69,  and  the  build- 
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ings  thereon,  in  the  town  of  CratrferdsmUe.  Answer  in  denial 
of  the  complaint.  The  court,  to  which  the  case  was  snb- 
mitted  for  trial  by  agreement  of  the  parties,  found  for  the 
defendant.  A  motion  for  a  new  trial  was  overruled,  and 
judgment  for  the  defendant.    Marvin  appeals. 

The  evidence  is  all  in  the  record,  from  which  it  appears 
that  in  1856,  Sannibal  Purad  and  Albert  Pursd  were  seized 
in  fee  of  the  premises,  on  which  they  were  then  erecting  a 
brick  building,  designed  for  store  rooms  and  a  hotel,  called 
the  Pursd  Souse.  On  the  Slst  of  December^  1856,  James 
Wallace  and  WiUiam  Wallace  filed  in  the  recorder's  office 
of  said  county,  a  written  notice  of  a  lien  on  the  Pursel 
House^  for  mason  work  done  thereon,  to  the  amount  of 
$1,705,  which  was  duly  recorded.  On  the  26th  day  of  jFfe6- 
ruary^  1857,  the  two  Parsds^  by  deed  of  warranty,  conveyed 
the  premises  to  the  appellant,  Marvin^  This  deed  was  filed 
for  record  and  duly  recorded  in  the  recorder's  office  on  the 
day  of  its  execution. 

In  the  latter  part  of  the  year  1857,  the  precise  date  does 
not  appear,  James  and  WiUiam  WaUace  instituted  a  suit 
on  their  claim  against  the  PurselSy  in  the  Montgomery 
Circuit  Court.  Process  was  served  on  the  defendants  on 
the  25th  day  of  December,  1857,  and  at  the  March  term 
of  said  court,  1858,  the  plaintiffi  recovered  a  judgment 
thereon,  by  default,  against  the  Pursels,  for  the  sum  of 
$1,176  21,  and  costs  of  suit,  to  be  collected  without  ap- 
praisement, the  claim  being  evidenced  by  a  promissory 
note  waiving  the  benefit  of  the  appraisement  laws.  The 
court  also  ordered  and  decreed,  that  in  the  event  of  the 
non-payment  of  said  judgment  and  costs,  the  premises  in 
dispute,  or  so  much  thereof  as  might  be  necessary  for  that 
purpose,  be  sold  for  the  payment  of  the  same.  Such  sale, 
however,  "to  be  without  prejudice  to  the  rights  of  any 
prior  incumbrancer,  or  persons  not  parties  to  said  action." 
At  the  same  term  of  the  court,  a  similar  judgment  and  de- 
cree, except  as  to  the  waiver  of  the  appraisement  lawB,  was 
rendered  on  a  similar  claim,  in  &vor  of  John  D.  dinger^ 
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against  the  Pursdsy  for  the  sum  of  $2^00,  and  costs,  notice 
of  which  claim  and  lien  had  been  filed  and  recorded  in  the 
recorder's  office  of  said  county,  on  the  25th  day  of  Febraary^ 
1858.  It  further  appears,  that  on  the  26th  day  of  AprHy 
1858,  proper  executions  were  issued  on  said  judgments,  and 
delivered  to  the  sheriff  of  siud  county,  who,  by  virtue 
thereof,  on  the  Slst  day  of  Jvly^  1858,  after  having  first 
given  the  required  notice  of  the  time  and  place  of  sale,  sold 
eaid  real  estate  to  the  said  William  WaUacey  he  being  the 
highest  bidder,  for  the  sum  of  $1,225,  and,  on  the  1st  of 
September,  1858,  executed  to  him  a  deed  therefor. 

Marvin,  the  appellant,  was  not  made  a  party  to  either  of 
said  suits.  The  property  was  sold  without  appraisement, 
for  less  than  a  moiety  of  its  value.  ^  Hannibal  Pursd  con- 
tinued in  possession  of  the  property  until  the  latter  part  of 
the  year  1863.  Taylor,  the  defendant,  was  in  possession  at 
the  time  this  suit  was  commenced,  denving  his  title  from  and 
cburaing  under  the  sheriff's  sale  and  conveyance  to  Wallace. 

Several  minor  questions,  raised  by  the  admission  of  evi- 
dence  over  the  objection  of  the  appellant,  are  discussed  by 
the  appellant's  counsel.  But  the  material  question  pre- 
sented in  the  case  is,  do  the  facts  in  the  case,  as  presented 
by  the  evidence,  sustain  the  finding  of  the  court  for  the 
defendant?    In  our  opinion  they  do  not. 

Before,  and  at  the  time,  the  suits  were  conunenced  against 
the  Pursds  to  enforce  the  mechanics'  hens,  Marvin  was  the 
owner  in  fee  of  the  premises.  His  deed  from  the  Pursds  had 
been  duly  acknowledged  and  recorded  in  the  office  of  the 
recorder  of  the  county.  The  record  of  the  deed  was  notice 
to  Wallace,  the  purchaser  at  the  sheriff's  sale,  of  Marvin's  title, 
and  bound  him,  and  all  subsequent  purchasers  under  him. 
Marvin  should  have  been,  though  he  was  not,  made  a  party 
to  those  suits,  and  it  is  well  settled  that  all  persons  whose 
interest  will  be  affected  by  the  decree  should  be  made  par- 
ties, otherwise  they  will  not  be  bound  by  it.  Brovm  v. 
Vfyncoop,  2  Blackf.  230;  Holland  v.  Jones,  9  Ind.  495; 
Shaw  V.  Hoadley,  8  Blackf.  165.    And  to  the  same  effect  is 


76  SUPREME  COURT  OP  INDIANA. 

Marrin  v.  Taylor. 

section  18  of  the  code,  which  provides  that  "any  person 
may  be  made  a  defendant  who  has,  or  claims,  an  interest  in 
the  controversy,  adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  or  settlement  of  the 
questions  involved."  Here,  3farmn  was  the  owner  in  fee  of 
the  premises  against  which  the  mechanics'  liens  were  sought 
to  be  enforced,  and  it  was  intended  thereby  to  conclude 
his  rights.  He  was  therefore  a  necessary  party  to  the  suits, 
and,  not  having  been  made  such,  he  is  not  bound  by  the 
decrees.  As  to  him,  the  decrees,  and  the  sales  made  under 
them,  are  mere  nullities,  and  cannot,  in  any  manner,  affect 
his  title.  The  case  of  Holland  et  al.  v.  JoneSy  9  Ind.  495,  is, 
we  think,  in  point.  True,  in  that  case,  Holland,  the  pur- 
chaser of  the  premises,  after  notice  of  the  mechanics'  lien 
was  filed  in  the  recorder's  office,  was  in  possession  of  the 
premises  at  the  commencement  of  the  suit,  which  fact  is 
incidentally  stated  in  the  opinion  of  the  court,  but  it  cannot 
change  the  principle,  that  the  purchaser  in  such  a  case, 
before  suit,  is  a  necessary  party. 

As  to  whether  these  claims,  in  another  form,  can  still  be 
enforced  against  the  property,  is  a  question  not  before  us, 
and  we  express  no  opinion  on  the  subject. 

We  think,  for  the  reasons  given  above,  that  the  court 
erred  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

J.  M.  La  Rue  and  TF.  G.  Wilson^  for  appellant. 

Thomson  ^  Mistine,  S.  G.  WiUson  and  J.  M.  JBw^fer,  for 
appellee. 
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Beals  v.  Beals. 

DnnrxREB  to  Part  ot  Pa&agsaph. — A  demurrer  to  a  part  of  a  paragraph 

is  not  authorized  bj  the  code. 
Honoa  to  Stsikb  Out. — In  determining  a  motion  to  strike  out  a  part  of  a 

single  eentenco  in  a  pleading,  the  whole  sentence  must  be  considered. 
WuGHT  ov  Evidence. — The  Supreme  Court  will  not  reverse  a  judgnont 

because  a  mere  preponderance  of  the  evidence  seems  to  be  against  it. 
SniPKtss. — ^New  Trial. — Surprise,  occasioned  hj  a  correct  ruling  of  the 

court  upon  a  question  of  law,  is  no  ground  for  a  new  triaL 

APPEAL  from  tho  Hamilton  Common  Pleas. 

GRBGoaY,  J. — The  case  in  judgment  is  here  for  the  second 
time.  20  Ind.  163.  It  is  urged  that  iltiis  court  erred  in  its 
previous  rulings.  We  have  carefully  considered  the  ques- 
tions involved,  and  think  the  exposition  given  of  tho  law 
correct.  A  demurrer  cannot  be  filed  to  a  part  of  a  para- 
graph of  an  answer;  but  regarding  the  demurrer  as  a  motion 
to  strike  out,  the  entire  sentence  must  be  considered  in  de- 
tennining  the  propriety  of  sustaining  it.  A  motion  cannot 
be  made  to  strike  out  a  part  of  a  single  sentence.  In  this 
light,  the  part  of  the  paragraph  demurred  to  went  to  tho 
consideration  of  the  note. 

It  is  urged  that  tho  evidence  does  not  sustain  the  finding 
of  the  jury.  We  have  considered  the  testimony,  and  while 
we  are  free  to  say  that,  in  our  opinion,  the  verdict  is  against 
the  weight  of  evidence,  there  is  testimony  from  which  tho 
jury  could  fairly  come  to  the  conclusion  they  did,  and, 
under  the  rulings  of  this  court,  we  cannot  disturb  the 
finding. 

It  is  claimed  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial,  on  the  ground  of  surprise.  iPhe  plaintift*'s 
attorney  filed  his  affidavit  that  ho  was  taken  by  surprise  on 
the  trial,  by  the  refusal  of  the  court  to  allow  tho  plaintiff's 
depositions  to  go  to  the  jury  in  their  retirement.  Wo  think 
the  surprise  is  not  of  the  kind  to  entitle  the  appellant  to  a 
new  trial.    Parties  and  their  attorneys  are  presumed  to 
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know  the  law,  and  if  they  do  not,  and  they  should  be  sur- 
prised by  a  correct  ruling,  it  would  be  a  hard  rule  that 
the  other  party  should  be  prejudiced  thereby. 

The  instructions  of  the  court  are  objected  to,  as  a  whole, 
as  not  applicable  to  the  case.  The  instructions  are  correct, 
under  the  previous  rulings  of  this  court  in  the  case  in  judg* 
ment,  and  we  think  there  was  evidence  tending  to  sustain 
the  defense  set  up< 

The  judgment  is  afltaned,  with  costs,  and  one  per  cent, 
damages. 

J.  Smithy  for  appellant. 

M.  M.  Bay  J  J.  W*  Ghrdon  and  W.  Mareh^  for  appellee. 
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Jenkins  and  Others  v.  Dalton  and  Others. 

Pabtitiok  of  Lands. — Statute  or  Lxmitatxoks. — A  cause  of  action  to 
have  a  partition  of  lands  held  by  several  persons  as  tenants  in  common 
exists  from  the  date  of  the  tenancy,  but  a  failure  to  assert  the  right  for  a 
period  of  twenty  years  will  not  bar  an  action  for  partition. 

TENA2fT8  IN  CouuoN. — ^POSSESSION. — ^Tho  posscssion  of  one  tenant  in  com- 
mon is  constructively  the  possession  of  all,  and  to  disseize  a  co-tenant  there 
must  be  an  actual  ouster,  or  such  acts  as  are  constructively  equivalent  to 
an  ouster,  and  from  which  an  ouster  may  be  presume^ 

Partition. — Costs. — In  a  proceeding  for  the  partition  of  lands,  two-ninths 
of  an  undivided  moiety  of  the  land  were  set  off  to  the  plaintiffs,  and  in  the 
final  order  the  court  awarded  two-ninths  of  the  costs  against  the  plain- 
tiffs, and  the  residue  against  the  defendants. 

Held^  that  there  was  no  abuse  of  the  discretion  given  by  the  statute  as  to 
the  distribution  of  costs  in  such  cases. 


APPEAL  from  the  Hendricks  Circnit  Court. 

Elliott,  J. — ^This  was  a  petition  for  the  partition  of  a  tract 
of  land  situated  in  Hendricks  county,  filed  by  the  appellees 
against  the  appellants.  It  is  stated  in  the  petition,  and  was 
admitted  by  the  parties  on  the  trial,  that  Henry  Jenkins  and 
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Daoid  Jenkins  were  seized  in  fee  as  tenants  in  common  of 
the  tract  of  land  in  controversy,  and  that  Henry  Jenkins 
died  on  the  9th  of  Marchy  1841,  intestate  and  withoat  issue, 
leaving  Mary  JenkinSy  his  mother,  and  also  Sarah  Wiley, 
Tkmas  Jenkins^  John  Jenkins,  Isaac  Jenkins,  Pliebe  Hodgins, 
Mary  Jenkins,  Joseph  Jenkins,  David  Jenkins,  Martha  Jenkins, 
and  Budh  Jenkins,  his  brothers  and  sisters  and  only  heirs  at 
law  to  his  estate ;  that  Mary  Jenkins,  the  mother,  died  in 
1842.  Thomas  and  John,  two  of  the  brothers,  also  died  in 
1842,  intestate,  leaving  children..  Phd>e  Hodgins  died  in 
1851,  intestate,  leaving  children.  Marthi  Jenkins  died  in 
1863,  intestate,  without  husband  or  issue. 

The  plaintifEs  are  the  children  and  only  heirs  of  Thomas 
Jenkins  and  PAe6e  Hodgins,  and  claim  two  undivided  ninths 
of  the  moiely  of  Henry  Jenkins,  deceased,  of  the  land  de- 
scribed in  the  complaint.  The  surviving  brothers  and  sis- 
ters of  Henry  Jenkins,  deceased,  and  the  children  of  the  de- 
ceased brothers,  John  and  Joseph,  are  the  defendants.  All 
the  defendants  united  in  an  answer  of  the  general  denial. 
The  defendants,  Isaac,  David,  Mary  and  Ruth  Jenkins,  an- 
swered: 1.  That  the  cause  of  action  did  not  accrue  to 
ssdd  plaintiffs,  or  either  of  them,  at  any  time  within  twenty 
years  next  before  the  commencement  of  the  suit.  2.  The 
said  David,  Isaac  and  Mary  filed  a  second  paragraph,  alleg- 
ing that  said  Isa4)tc  was  the  owner  in  fee  of  three-tenths  of 
the  undivided  half  of  said  land,  that  Mary  was  the  owner 
in  fee  of  two-tenths  of  said  one-half,  and  that  David  was  the 
owner  in  fee  of  one-half  of  the  whole  tract,  and  of  one-tenth 
of  the  remaining  half,  as  heirs  of  Henry  Jenkins,  deceased, 
and  by  purchase  from  other  heirs  of  said  Henry.  This  .para- 
graph, it  may  be  remarked  in  passmg,  alleges  nothing  in- 
consistent with  the  claim  of  the  plaintiffs.  '  3.  David  Jen- 
tins,  in  a  third  paragraph,  claimed  title  to  the  whole  of  the 
land  described  in  the  complaint,  alleging  that  he  was  the 
owner  of  one-half  thereof  in  fee  simple,  and  that  he  held 
and  e^oy  ed  the  remaining  half  by  virtue  of  a  parol  agreement, 
made  with  said  Henry  Jenkins^  in  his  lifetime,  that  he,  said 
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Davidy  would  take  care  of  and  support  Mary  JenkinSy  their 
mother,  and  their  sisters,  Marthay  Man/y  Elizabeth  and  RviK 
so  long  as  they  lived  or  remained  on  the  land  with  him, 
David.  It  was  also  alleged  that  he  had,  out  of  the  proceeds  of 
the  land,  supported  his  mother  and  sisters  named ;  the  mother, 
during  her  life,  and  the  said  Mizabeth  and  Bvih  until  they 
left,  a  short  time  prior  thereto ;  and  that  he  had  supported,  and 
was  then  supporting,  said  MaHha  and  Maryy  in  pursuance 
of  said  agreement.  He  also  alleged  that  he  had  been  in  the 
peaceable  possession  an(i  occupancy  of  the  land,  by  virtue 
of  his  deed  to  one-half  thereof,  and  the  said  agreement  with 
Henry  as  to  the  other  half,  for  twenty  years.  The  court 
sustained  a  demurrer  to  the  first  paragraph  of  the  answer, 
setting  up  the  statute  of  limitations,  to  which  ruling  an  ex- 
ception was  taken.  4.  The  defei^dants,  IsaaCy  Davidy  Muthy 
and  Mary  JenkinSy  then  filed  a  fourth  paragraph,  alle^ng 
that  they  had  had  and  held  the  possession  of  the  land  in 
controversy,  adversely,  for  twenty  years  next  before  the 
commencement  of  the  suit.  Explication  in  denial  of  the 
second,  third  and  fourth  paragraphs  of  the  answer. 

The  court,  to  which  the  cause  was  submitted  for  trial  by 
agreement  of  the  parties,  found  for  the  X)la<intiifa,  and  that 
those  of  them  who  were  the  heirs  of  Thomas  JenkinSy  de- 
ceased, were  the  legal  owners  in  fee  of  one-ninth  of  the 
moiety  of  said  land  of  which  Henry  Jcnldns  died  seized, 
and  that  the  heirs  of  Fhebe  Hodgins  were  the  owners  in  fee 
of  one-ninth  of  said  moiety,  and  that  they  were  entitled  to 
partition  thereof  accordingly.  Motion  for  a  new  trial  re- 
fused, and  judgment,  and  commissioners  appointed  to  make 
partition.  Partition  was  subsequently  made,  and  reported 
to  and  confirmed  by  the  court.  The  defendants  appealed. 
The  evidence  is  in  the  record. 

The  appellants  insist  that  the  court  erred  in  sustaining  a 
demurrer  to  the  first  paragraph  of  the  answer.  "We  do  not 
think  so.  The  statute  of  limitations,  in  the  form  in  which 
it  is  pleaded  in  that  paragraph  of  the  answer,  is  not  appli- 
cable to  a  petition  for  the  partition  of  lands,  claimed,  as  in 
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this  case,  to  be  held  by  tenants  in  common.  In  such  a  case, 
the  right  to  the  partition  exists  from  the  date  of  the  tenancy. 
It  may  or  may  not  be  exercised,  in  the  discretion  of  the 
tenants.  All  the  tenants  have  an  equal  right  to  possession, 
and  may  all  be  satisfied  to  er^oj  the  estate  in  common. 
Partition  may  not  be  desired  by  any  one  or  \nore  of  the 
tenants  for  a  period  of  time  greater  than  that  prescribed  by 
any  statute  of  limitation ;  and  the  fact  that  such  a  period  is 
suffered  to  elapse,  does  not  in  any  manner  affect  the  right 
of  one  or  more  of  the  tenants  to  have  partition. 

The  question  which  the  defendants  intended  to  present 
by  the  first  paragraph  seems  to  have  been  that  of  an  exclu- 
sive adverse  possession  by  them,  under  a  claim  of  title,  for 
the  period  of  twenty  years  next  before  the  commencement 
of  the  suit,  which  was  subsequently  presented  by  the  fourth 
peragraph  of  the  answer,  upon  which  issue  was  taken. 

The  refusal  of  the  court  to  grant  a  new  trial  is  assigned 
for  error.  The  reason  urged  is,  that  the  finding  of  the 
court  was  contrary  to  the  evidence.  In  this  connection  we 
may  remark,  that  we  do  not  regard  it  as  necessary  that  we 
dioald  express  an  opinion  upon  the  validity  of  the  third 
paragraph  of  the  answer,  setting  up  title  in  David  Jenlcins 
to  the  moiety  of  the  land  of  which  Henry  died  seized,  by 
virtue  of  a  parol  agreement  with  Henry^  in  his  lifetime. 
Isaue  was  taken  upon  it  by  the  plaintifis,  and  the  court 
found  that  issue  against  the  defendants,  and  we  think  the 
evidence  sustains  the  finding  of  the  court  upon  the  issue 
made  upon  that,  as  well  as  upon  the  fourth  paragraph  of  the 
answer.  It  is  true,  that  it  appears  from  the  evidence  that 
David  Jenkins  was  in  the  joint  occupancy  and  possession  of 
the  land  with  Henry  at  the  time  of  the  death  of  the  latter, 
and  continued  in  possession  up  to  the  time  of  the  trial  in 
this  case,  but  not  in  the  exclusive  possession.  The  mother 
also  lived  on  the  land  until  she  died,  as  did  also  Martha 
until  the  lime  of  her  death,  in  1863 ;  and  the  two  sisters, 
Mary  and  JRvJth^  lived  upon  it  from  the  tiioe  of  Hennfs 
death  to  the  time  of  the  trial.    It  further  appeared  in  evi- 
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dence,  that  in  1857  Iscloc  Jenkins  purchased  the  interests  of 
the  heirs  of  John  and  Joseph  Jenkins  and  Sarah  WUey^  and 
he,  too,  at  the  commencement  of  the  suit,  was  living  on  the 
land.  No  objection  seems  to  have  been  made  by  Damdy  or 
either  of  the  sisters,  then  in  possession,  to  the  right  or  claim 
of  Isaac  uftder  these  purchases.  In  short,  the  evidence 
does  not  show  such  an  exclusive  possession,  in  any  or  all  of 
the  defendants,  under  claim  of  exclusive  right,  adverse  and 
hostile  to  the  rights  and  claims  of  the  plaintLBs,  for  twenty 
years,  as  to  defeat  their  title.  It  is  well  settled  that  the 
possession  of  one  tenant  in  common  is  constructively  the  pos- 
session of  all,  the  possession  of  one  being  deemed  to  be  for 
the  benefit  of  himself  and  his  companions;  and  that  to  dis- 
seize his  co-tenants,  there  must  be  an  actual  ouster,  or  such 
acts  as  are  constructively  equivalent  to  an  ouster,  and  from 
which  an  oust43r  may  be  presumed.  Manchester  v.  Dad- 
dridge,  3  Ind.  360.  We  do  not  think  the  court  erred  in 
finding  that  such  a  state  of  facts  did  not  exist  in  this  case. 

The  court  taxed  two-ninths  of  the  costs  in  the  case  to 
the  plinntifis,  and  the  residue  to  the  defendants,  David^  IsaaCy 
Mary  and  Buth  Jenkins.  This  order  is  also  complained  of. 
The  statute  provides,  in  such  cases,  that  the  costs  shall 
be  awarded  against  the  partitioners,  in  such  proportion 
against  each  as  the  court  may  determine.  2  G.  &.  H..  §  28, 
p.  866.  We  do  not  think  the  order  of  the  court  here  pre- 
sents a  case  of  an  abuse  of  the  discretionary  power  of  the 
court. 

The  judgment  is  affirmed,  with  coBts. 

C.  C.  Nave,  for  appellants. 

Xr.  M.  CampbeU,  for  appellees. 
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Maghbe  v.  Collins. 

JuDOuarT^— BsTisw  of. — ^Where  judgment  is  taken  upon  a  promissory  note 
against  one  of  two  joint  makers,  and  the  suit  is  dismissed  as  to  the  other, 
and  afterwards,  by  agreement  of  the  parties,  the  judgment  is  reycrsed 
npon  a  bill  of  review,  for  errors  appearing  in  the  record,  the  judgment  is 
not  a  bar  to  another  action  upon  the  note  against  both  of  the  makers. 

APPEAL  from  the  Greene  Circuit  Court. 

Fbazeb,  J. — This  was  an  action  by  the  appellant,  who 
sues  as  the  surviving  partner  of  J.  JET.  Maghee  ^  Co.^  against 
the  appellee  and  John  W,  CoUbis^  upon  a  promissory  note 
alleged  to  have  been  made  by  them  as  partners,  and  which 
is  signed  E.  ^  J.  W.  CoUins,  and  which  is,  iu  form,  their  joint 
note.    The  complaint  is  in  the  usual  form. 

Elisha  CoUins  answered  in  three  paragraphs,  the  third  o^ 
which  only  need  be  noticed.  In  this  paragraph,  it  is  alleged 
that  the  appellant  and  his  partner  had  sued  Misha  and  John 
W.  CoUins  in  the  Greene  Common  Pleas,  upon  the  same 
note;  that  at  the  Jvly  term,  1860,  of  said  court,  they  took 
judgment  by  default  against  John  W.  CoUins^  for  the 
amount  of  the  note,  and  dismissed  their  action  as  to  Misha; 
that  said  judgment  remained  in  force  until  enjoined  by  the 
court,  by  agreement  of  the  appellants.  The  record  of  the 
former  action  is  made  an  exhibit  to  this  paragraph,  and  sus- 
tains the  material  allegations  thereof,  but  contains  nothing 
showing  an  injunction  by  agreement. 

The  third  paragraph  of  the  reply  is  directed  to  the  third 
paragraph  of  the  answer,  and  charges  that  after  the  rendi- 
tion of  the  judgment  against  John  W.  CoUins y  by  default, 
and  the  dismissal  of  the  action  against  Misha,  as  alleged  in 
the  third  paragraph  of  the  answer,  John  W.  filed  his  com- 
plaint in  Hie  Common  Pleas  Court  against  the  plaiiltiiis  in 
that  action,  to  ha^e  tbe  judgment  by  default  reviewed  and 
fi^  ande,  for  error  appearing  upon  the  record;  that  after- 
wards, upon  the  hearing  of  the  cause,  the  judgment  against 
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John  W,  Collins  was  set  aside.  The  record  in  the  proceed- 
ings for  review  is  made  an  exhibit  to  this  paragraph  of  the 
reply,  and  sustains  its  allegations. 

To  this  paragraph,  a  demurrer  assigning  for  cause  want 
of  sufficient  facts  was  sustained,  and  the  appellant  excep- 
ted, and  declining  to  plead  over,  final  judgment  was  ren- 
dered against  him  in  favor  of  Mishuy  and  John  W.  not 
having  been  served,  the  suit  as  to  him  was  dismissed. 

The  only  errors  assigned,  are  the  sustaining  •  of  the  de- 
murrer to  the  third  paragraph  of  the  plaintiff's  reply,  and 
the  rendition  of  the  final  judgment  against  the  plaintiff  in 
favor  of  JElisha  CoUins, 

A  single  question  is  presented  by  the  error  assigned  upon 
the  action  of  the  court  below  in  sustaining  the  demurrer  to 
the  reply.  The  reply  averred  that  the  judgment  was  set 
aside  upon  a  complaint  for  review,  on  account  of  error  ap- 
pearing upon  the  record,  and  this  appearing  distinctly  by  the 
copy  of  the  record  of  the  review  case  filed  with  thej'eply, 
is  inconsistent  with  the  fact  that  the  judgment  remains  in 
force,  and  is  therefore  a  denial  thereof.  It  appears,  how- 
ever, that  the  judgment  pf  reversal  in  the  review  case  was 
rendered  by  agreement  of  the  present  appellant  and  John 
W.  Collins^  and  upon  confession  of  the  errors  reHed  on ;  but 
it  cannot  be  maintained  that  the  reversal  has  any  other  or 
less  effect,  than  if  it  had  occurred  after  an  earnest  struggle  to 
prevent  it;  nor  is  it  at  all  contended  that  opposition  by  the 
appellants  could  have  prevented  such  reversal.  Indeed,  if 
the  errors  assigned  in  the  complaint  for  review  did  appear 
upon  the  record,  and  it  is  not  apparent  that  they  did  not,  a 
reversal  was  inevitable,  and  a  confession  of  the  errors  was 
the  shortest  and  best  way  by  which  the  present  appellant 
could  reach  a  final  trial  of  the  cause. 

After  a  judgment  has  been  reversed,  it  can  have  no  force 
for  any  purpose.  It  no  longer  binds  either  of  the  parties  to 
it.  It  will  not  bar  another  suit  for  the  same  cause  of  action 
against  the  party  who  was  defendant  to  it,  and  surely  no  prin- 
ciple of  justice  requires  that  it  should  be  deemed  a  bar  in 
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&vor  of  a  stranger,  jointly  liable  with  him  originally.  If 
there  be  a  rule  of  law  to  that  effect,  it  is  therefore  wholly 
technical  and  arbitrary,  and  without  any  support  in  sound 
reason  or  good  morals.  In  a  well  considered  brief,  the 
coonsel  for  the  appellee  admit  that  they  have  not  been  able 
to  find  any  authority  in  point,  after  a  careful  examination 
of  the  books.  We  think  it  will  not  be  possible  to  find  an 
adjudicated  ease  anywhere  sustaining  the  doctrine,  and  that 
no  court,  having  adequate  opportunity  for  that  full  delibera- 
tion which  is  not  always  attainable  at  nisi  prius,  will  be 
desirous  of  originating  the  novelty. 

The  case  of  a  release  to  one  of  two  joint  debtors,  after- 
wards surrendered,  is  mentioned  as  analogous  to  this  case ; 
also  the  giving  of  a  bond  by  one  of  two  joint  makers  of  a 
promissory  note.  But  we  do  not  think  that  those  are  like 
this  case.  The  release  extinguishes  the  indebtedness,  and  a 
new  obligation  to  pay  cannot  arise  without  a  contract.  The 
judgment  against  one,  or  even  against  both,  does  not  ex- 
tinguish the  indebtedness,  but  merely  changes  its  form  into 
a  contract  of  record  to  pay  the  very  same  debt.  The  valid 
bond  of  one  of  two  joint  debtors  by  simple  contract  dis- 
cbaiges  the  other  from  the  obligation  of  the  simple  contract, 
because  thereby  the  suit  on  the  simple  contract  against  the 
one  who  executes  the  bond  is  barred  by  the  acceptance  of 
the  bond,  and  a  well  settled  rule  of  the  law  discharges  the 
other,  also,  from  the  contract  into  which  he  entered,  for  the 
reason  that  there  is  no  longer  any  joint  obligation.  Ward 
V.  Johnson^  13  Mass.  148;  Robertson  v.  Smithy  18  Johns.  459; 
Woodworth  v.  Spaffords^  2  McLean,  168.  And,  of  course, 
anything  which  will  avoid  the  action  as  to  one,  will  have 
the  same  effect  as  to  the  other.  A  valid  subsisting  judg- 
ment against  one,  merges  his  original  contract  in  the  judg- 
ment, and  as  the  plaintiff,  by  taking  the  judgment,  has  put 
it  out  of  his  power  to  prove  a  subsisting  joint  contract,  he 
cannot  recover  against  the  other.  But  in  the  case  before 
ns,  the  judgment,  having  been  reversed,  is  as  if  it  had  never 
been.    There  is  no  judgment    There  is  now  simply  the 
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cause  pefiding  against  him;  his  original  contract  is  not 
merged,  but  still  subsists  in  full  force  as  to  him,  and  the 
reason  for  discharging  his  co-obligor  does  not  exist.  Wliile 
the  judgment  remained,  the  right  of  action  against  the  co- 
obligor  was  suspended,  merely,  not  extinguished. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
third  paragraph  of  the  reply. 

A.  Iglekarty  for  appellant. 

W.  Macky  G.  W.  CoUings  and  S.  W.  Holmes^  for  appellee. 


Sebrbll  v.  Fall  Creek  Township,  op  Madison  County. 

T0WKBBIF8.' — ^A  civil  township  is  a  oorporation,  capable  of  suing  and  being 
sued. 

Sake. — Costs. — When  an  action  begun  by  the  superrisor  of  a  road  district, 
in  the  name  of  the  township  trustee,  to  recover  a  penalty  for  the  obstruc- 
tion of  a  highway,  is  dismissed,  the  township  is  Uable  for  costs. 

Road  Districts. — A  road  district  is  not  a  corporation,  but  is  a  part  of  the 
township  corporation. 

APPEAL  from  the  Madison  Circuit  Court. 

Ray,  C.  J. — Cravens  J  supervisor  of  road  district  number 
five,  in  Fall  Creek  township,  commenced  a  number  of 
actions  in  the  name  of  Thomas^  as  trustee  of  said  township, 
before  a  justice  of  the  peace,  against  a  railroad  company,  for 
obstructing  a  highway.  Judgments  were  recovered  against 
the  company,  from  which  appeals  were  taken  to  the  Circuit 
Court,  and  the  cases  were  subsequently  dismissed  by  said 
Cravens^  successor  in  office,  during  a  vacation  of  the  court. 
The  appellant  in  this  action  was  sheriff  of  the  county  during 
the  pendency  of  the  cases  in  the  Circuit  Court,  and  brought 
this  suit  to  recover  his  costs,  as  such  sheriff,  in  serving  pro- 
cess.   A  demurrer  was  sustained  to  the  complaint.    This 
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rolmg  was  erroneous.  The  township  was  a  oerporation^ 
capable  of  suing  and  being  sued.  1  G-.  &  H.^  §  4,  p.  687. 
It  is  provided  by  statute  that  relators,  and  persons  and  cor- 
porations for  whose  use  an  action  is  brought,  shall  be  liable 
for  costs.  2  a.  &  H.,  §  899,  p.  228.  The  recovery  in  the 
action  is  for  the  township,  and  the  penalty  is  to  be  paid  to  the 
township  trustee.  1  G.  &  H.,  §  24,  p.  592.  The  fact  that  it  is 
to  be  applied  to  a  particular  district  in  the  township  does  not 
affect  the  question,  for  the  road  district  is  not  a  corporation, 
but  is  a  part  of  the  township  corporation,  and  the  recovery 
for  the  use  and  benefit  of  such  road  district  must  be  re- 
garded as  for  the  use  and  benefit  of  the  corporation.  The 
recovery  in  favor  of  the  corporation  is  because  the  district 
foims  a  part  of  the  corporation.  The  law  for  the  purposes 
of  this  class  of  actions  requires  the  suit  to  be  brought  in 
the  name  of  the  township  trustee,  and  does  not,  so  far  as 
the  parties  to  the  action  are  concerned,  regard  any  subdi- 
vision of  the  township. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
eomplaint. 

W.  R.  Pierse  and  If.  D.  Thompsorif  for  appellant. 

J.  DaviSy  for  appellee. 


Ex  Pabtb  Hbffben. 

MoioKB.— Habbas  GoRPirs. — Bau. — Upon  the  hearing  of  an  appUoation 
by  a  person  under  indictment  Ibr  murder  in  the  first  degree  to  be  admit* 
led  to  bail,  the  burden  la  upon  him  to  ehow  that  the  proof  of  his  |^lt  is 
Boterident. 

&A]a^— In  order  to  show  this,  he  must  produce  the  eyidenoe  upon  whioh  the 
State  intends  to  rely  fbr  a  conTiotion.  He  may,  howeyer,  oross-ezamine 
tt  iftpeaeh  the  witaesses  testiiyiag  against  him. 
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Sans. — ^Appeal. — On  an  appeal  from  a  decision  below,  adTerse  to  the  appli- 
cation to  be  admitted  to  bail,  the  finding  of  the  judge  below  ie  not  enti- 
tled to  the  same  weighty  efifect  as  if  it  had  been  a  finding  on  the  final 
trial  of  an  ordinary  cause.  The  Supreme  Court  will  weigh  the  evidence 
without  regard  to  the  finding  below. 

Same. — On  the  application  of  A,  who  was  indicted  for  the  murder  of  B,  to 
be  admitted  to  bail,  the  evidence  showed  that  A  shot  B  with  a  pistol,  in  a 
whisky  saloon,  in  the  presence  of  the  father  and  a  brother  of  the  de- 
ceased, who,  with  the  deceased  and  the  prisoner,  were  the  only  persons  in 
the  saloon.  The  prisoner  was  uninjured  when  he  entered  the  saloon,  and 
when  he  came  out  he  had  two  pistol  shot  wounds  in  his  head.  Five  shots 
were  heard  in  the  saloon,  of  which  the  prisoner  fired  four  only.  As  he 
ran  out  ^f  the  saloon,  a  shot  was  fired  at  him  by  some  one  in  the  saloon. 
The  father  and  brother  of  the  deceased  testified  that  the  shooting  was  all 
done  by  the  prisoner;  that  no  shots  were  fired  at  him,  and  that  the  homi- 
cide was  without  provocation. 

Held,  that  the  case  made  by  the  evidence  was  not  one  in  which  the  proof  of 
guilt  was  evident,  and  that  tKe  prisoner  was  entitled  to  be  admitted  to 
bail. 

* 

APPEAL  from  the  Judge  of  the  Washington  Conmion 
Pleas. 

Frazbr,  J. — Heffreny  heing  indicted  and  in  custody  for 
murder  in  the  first  degree,  for  the  killing  of  one  Johnson^ 
sued  out  a  writ  of  habeas  corpus  for  the  purpose  of  being  let 
to  bail.  Upon  the  return  to  the  writ,  the  issue  of  fact 
fonnfed  and  tried  was  whether  the  proof  was  evident  and  the 
presumption  strong  that  the  prisoner  was  guilty  of  murder. 
The  judge  found  the  issue  against  him  and  remanded  him 
to  jail,  and  he  appeals  to  this  court. 

Upon  the  hearing  below,  the  prisoner  was  required  to 
begin  the  evidence.  This  necessarily  imposed  upon  him 
tte  necessity  of  producing  the  evidence  upon  which  the 
State  intended  to  rely  for  his  conviction  on  the  final  trial. 
This  ruling  is  complained  of.  We  think  it  was  correct. 
The  indictment  against  him  for  a  non-bailable  offense,  prima 
/acie,  justified  his  detention  in  prison.  He  undertook  to 
show  that  he  had  a  constitutional  right  to  be  let  to  bail, 
L  e.j  that  the  proof  of  his  guilt  was  not  evident.  This 
could  only  be  shown  by  exhibiting  that  proof.  In  being 
required  to  do  this,  it  did  not  follow  that  he  lost  the  right 
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of  cross-examining  the  witnesses  testifying  against  him. 
They  were  not  his  witnesses,  in  any  sense  in  which  the  rule 
prohibiting  a  party  from  cross-examining  or  impeaching  his 
own  witnesses  could  be  applicable.  The  reason  of  the  rule 
did  not  exist,  and  it  would  haye  been  a  grave  error  to  have 
enforced  it.  Bat  it  does  not  appear  by  the  record  that  the 
privilege  of  cross-examination  was  denied. 

The  views  already  expressed  seem  to  us  necessarily  to  re- 
sult from  the  nature  of  the  question  to  be  examined,  the 
effect  of  the  indictment,  justifying  the  imprisonment  in  the 
first  instance,  and  the  demands  of  fairness  in  the  investiga- 
tion. So  far  as  we  are  aware,  the  books  are  barren  of  au- 
thority upon  the  subject.  But  the  question  most  pressed  is, 
whether  the  evidence  disclosed  a  case  in  which  the  proof 
of  guilt  of  a  non-bailable  offense  was  so  clear  that  the  de- 
fendant was  not  entitled  to  be  let  to  bail.  In  alluding  to 
the  evidence  it  is  desirable,  though  difficult,  and  perhaps 
impossible,  to  exhibit  the  reasons  which  conduct'.us  to  a 
conclusion,  without  pre-occupying  ground  which,  upon  the 
final  trial,  must  necessarily  be  traversed  by  the  jury.  But 
we  cannot  avoid  our  duty,  and  the  manner  of  its  discharge 
ought  not,  in  the  slightest  measure,  to  influence  them,  when, 
under  oath,  they  shall  be  required  to  make  up  a  verdict,  it 
may  be,  from  precisely  the  same  evidence. 

Before  referring  to  the  evidence,  it  is  important  to  inquire 
whether,  in  this  case,  we  are  to  deem  the  finding  of  the 
judge  below  as  having  the  same  weighty  effect  as  if  it  had 
been  a  finding  on  the  final  trial  of  an  ordinary  cause,  and  are 
tiierefore  to  forbear  to  weigh  the  evidence  and  to  judge  at 
all  of  its  credibility.  This  is  claimed,  for  the  State,  to  be  the 
role  for  our  guidance,  while  for  the  prisoner  it  is  urged  that 
our  duty  is  analogous  to  that  existing  in  cases  in  chanceiy, 
where  the  appellate  court  must  pass  upon  the  evidence  for 
itself,  paying  little  attention  to  the  finding  below.  This,  too, 
isi  60  far  as  we  know,  a  question  upon  which  the  reported 
cases  are  silent.  The  chief  reason  for  the  practice  of  appel- 
late courts  in  chancery  causes  does  not,  we  think,  exist  here. 
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The  evidence  of  witnesses  in  that  class  of  cases  was  re- 
quired to  be  presented  in  the  form  of  depositions,  the  wit- 
nesses not  appearing  in  court.  The  appellate  tribunal  pos- 
sessed every  facility  and  opportunity  for  judging  of  the 
credibiUty  of  the  witnesses  that  was  had  by  the  chancellor 
below.  Then,  too,  it  was  as  competent  as  he  to  weigh  the 
evidence.  It  would  have  been  a  rule  without  a  reason, 
which  would  have  restrained  the  appellate  court  from  being 
guided,  in  every  respect,  by  its  own  independent  judgment 
of  the  evidence.  But  in  a  common  law  cause,  the  finding 
of  twelve  intelligent  men,  drawn  from  various  places  and 
engaged  in  difterent  avocations,  was  deemed  of  greater 
weight.  It  was  the  sworn  concurrence  of  twelve  compe- 
tent minds,  each  deemed  capable  of  weighing,  judging  of 
human  veracity  and  determining.  The  jury  was,  in  the 
judgment  of  the  common  law,  an  institution  better  fitted 
for  determining  questions  of  fact  than  a  judge.  When  the 
parties  agree  to  waive  a  jury,  they  substitute  a  judge  there- 
for, and  his  finding  ought,  therefore,  to  be  as  binding  upon 
them,  in  all  things,  as  the  verdict  of  a  jury. 

This  case  differs  from  one  in  chancery,  in  the  importazit 
particular  that  here  the  judge  below  had  the  witnesses  per- 
sonally before  him,  could  observe  what  manner  of  people 
they  were,  and  their  manner  of  testifying,  and  could  thus 
legitimately  receive  impressions  which  cannot  be  made  by 
the  cold  letter  of  a  bill  of  exceptions.  As  to  the  credit  due 
to  a  witness,  he  had  opportunities  of  judging  which  cannot 
be  brought  within  our  reach,  and  th^efore,  upon  that  sub- 
ject, there  is  much  the  same  reason  for  deference  to  hb 
finding  that  makes  it  due  to  the  verdict  of  a  jury,  and  for 
the  purpose  of  attainmg  correct  insults,  it  ought  to  be  ac- 
corded. But  this  court  is  composed  of  four  judges,  each 
of  whom  may,  in  1^^  contemplation,  be  deemed  as  capable 
of  weighing  unquestioned  evidence,  and  drawing  correct 
conclusions  therefrom,  as  the  single  judge  below.  If  the 
four,  concurring  in  a  conclusion  thus  derived,  should  yield 
it,  because  the  one  determined  otherwise,  this,  too,  would  be 
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a  rule  without  a  reason  to  support  it.  Upon  that  matter, 
we  are  therefore  of  opinion  that  we  must  weigh  the  evi- 
dence for  ourselves.  If,  in  establishing  this  rule  in  appeals 
in  habeas  corpus  cases  under  our  statute,  we  shall  err,  and  if 
thereby  it  shall  happen  that  in  some  cases  parties  shall  be 
let  to  bail  who  shall  not  be  entitled  to  it,  the  result  will  be 
better  than  if,  under  the  opposite  rule,  any  to  whom  the 
constitution  has  secured  the  right  of  liberty  upon  baiL,  shall 
be  deprived  of  it,  and  held  in  prison  to  await  their  trial  and 
acquittal. 

The  evidence  discloses  that  the  prisoner  shot  the  deceased, 
Johnson^  in  a  whisky  saloon,  in  tl^e  presence  of  the  father  and 
a  brother  of  the  latter,  and  that  the  three  Johnsons  and  the 
prisoner,  between  whom  and  the  Johnsons  a  feud  had  ex- 
isted, were  the  only  persons  in  the  saloon.    ]^o  one  had  shot 
the  prisoner  before  he  went  into  the  saloon,  and  yet  when  he 
came  out  the  plain  physical  fact  was  that  he  had  two  pistol 
balls  in  his  head,  on  the  left  side,  ranging  backwards  and 
slightly  upwards.    While  he  was  in  the  saloon,  he  fired  four 
times  only,  and  yet  at  least  five  shots  were  distinctly  heard 
there  by  several  disinterested  witnesses.    Just  as  he  ran  out, 
a  shot  was  fired  at  him  by  some  one  in  the  saloon,  and  he 
wheeled  and  returned  the  fire,  and  immediately  exclaimed, 
"they  have  shot  me,"  and,  "who  would  not  shoot  that  had 
been  shot  at  twice."    Five  barrels  of  the  prisoner's  revolver 
were  found  to  be  empty,  the  sixth  loaded.    A  ball  extracted 
from  his  head  was  found  to  be  of  the  exact  weight  used  for 
8uoh  a  pistol  as  one  of  the  Johnson's  owned,  and  much 
lighter  than  the  caliber  of  the  prisoner's  weapon  required. 
The  foregoing  facts  seem  to  be  established  by  overwhelm- 
ing evidence,  and  are  not  directly  disputed,  except  that  the 
elder  Johnson,  who  was  intoxicated  at  the  time,  testifies  that 
only  four  shots  were  fired  in  the  saloon.    The  two  surviv- 
ing Johnsons  swear  that  the  shooting  in  the  saloon  was  all 
done  by  the  prisoner;  that  no  shots  were  fired  at  him,  and 
that  the  homicide  was  without  provocation  at  the  time. 
Bueh  is  the  body  of  the  evidence. 
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Dispassionately  weighing  this  evidence,  and  assuming 
that  the  manner  and  bearing  of  the  Johnsons  as  witnesses 
was  such  as  to  justify  the  opinion  that  they  meant  to  tell 
the  truth,  yet  how  can  it  be  said  that  "the  proof  is  evi- 
dent?" Who  shot  the  prisoner?  Tlie  Johnsons  only  had 
the  opportunity  to  do  it.  The  two  survivors  swear  that 
they  did  not,  and  that  the  deceased  did  not.  But  the  fact 
is  stubborn  and  patent  that  it  was  done  in  the  saloon,  if  hu- 
man testimony  can  be  relied  on  at  all.  May  not  the  survi- 
ving Johnsons  be  mistaken  as  to  what  the  deceased  did? 
They  are  mistaken  about  something,  for  in  that  saloon,  at 
that  time,  the  prisoner  received  the  two  balls  in  his  head, 
and  yet  they  did  not  see  them  fired.  Is  it  "evident"  that 
the  deceased  did  not  first  fir^  at  the  prisoner?  Are 
there  not  strong  doubts  about  his  guilt  of  murder?  These 
questions  are  not  diflicult  to  answer.  The  case  shown  by 
the  evidence,  giving  the  surviving  Johnsons  the  utmost 
credit  for  veracity,  as  the  court  below  must  have  done,  and 
yet  allowing  the  other  undisputed  facts  to  have  any  weight 
whatever,  is  one,  in  our  judgment,  in  which  the  proof  is 
not  evident. 

The  prisoner  is,  therefore,  entitled  to  be  let  to  bail,  by  a 
plain  provision  of  the  constitution  of  the  State.  We  have 
no  authority  to  fix  the  amount,  but,  short  of  being  exces- 
sive, it  should  be  fixed  at  such  a  sum  as  will  be  likely  to 
secure  his  presence  to  be  tried  on  the  indictment. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  judge  of  the  Court  of  Common  Pleas^to 
let  the  prisoner  to  bail. 

Ray,  C.  J. — ^I  do  not  feel  prepared  to  concur  in  so  much 
of  the  ruling  in  this  case  as  requires  the  petitioner  to  as- 
sume the  burden  of  showing  that  he  is  entitled  to  be  admit- 
ted  to  bail. 

D.  W.  VoorheeSj  C.  L.  Dunham  and  R.  W.  Thompson^  for 
appellant. 

D.  E*  WHJUamson,  Attorney  Gteneral,  for  the  State. 
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Hunter  v.  Elliott. 

Puc&XTioN. — Abubb  or. — ^An  application  to  be  relieved  from  a  Judgment, 
*  tinder' section  99  ef  the  cede,  is  addressed  to  the  discretion  of  the  court/ 

and  unless  it  appears  that  tho  court  bclew  has  abused  that  discretion,  the 

Supreme  Court  will  not  interfere. 

APPEAL  from  the  Warren  Common  Pleas. 

Elliot,  J. — This  was  an  application  by  the  appellant,  filed 
at  the  June  term  of  the  court,  1866,  under  the  latter  clause 
of  section  99  of  the  code,  to  set  aside  a  judgment  rendered 
at  the  February  term  preceding,  against  him,  and  in  favor 
of  EUicttj  the  appellee. 

The  judgment  was  rendered  on  a  promissory  note,  exe- 
cuted by  Samuel  P.  Hunter,  the  appellant,  to  Samuel  H. 
Hunter,  on  the  12th  of  June,  1857,  for  $162  50,  payable  on 
the  25th  of  tho  following  December.  The  appellant  appeared 
to  the  action  on  the  note,  and  pleaded  payment  thereof. 

This  application  was  in  the  form  of  a  written  motion, 
stating  the  reasons  for  setting  aside  the  judgment.  It 
was  aJso  supported  by  the  affidavit  of  the  appellant,  in 
which  the  grounds  of  the  motion  are  fully  stated.  It  al- 
leges, in  substance,  that  the  note  was  fully  paid  while  in  the 
hands  of  Samud  H.  Hunter,  the  payee,  and  before  its  trans- 
fer to  Elliott;  that  the  payment  was  made  through  Charles 
H,  Hunter,  the  appellant's  brother;  that  said  Charles  H.  was 
indebted  to  the  appellant  in  the  sum  of  §1,000,  and  agreed 
with  him  to  pay  said  note  to  Samuel  H.,  and  that  the  amount 
80  paid  should  be  credited  by  the  appellant  on  the  indebted- 
ness of  said  Charles  H.  to  him;  that  said  Charles  H.  did  pay 
said  note  to  Samuel  H.,  while  ho  was  the  owner  thereof,  and 
took  up  the  same  from  the  said  Samud  H.;  that  Charles  H, 
afterwards  reported  the  fact  of  such  payment  to  the  appel- 
lant, who,  thereupon,  credited  the  amount  on  the  indebted- 
ness of  Charles  H,  to  him.  All  of  which  ho  could  prove  by 
eaid  Charles  H.    That  he  did  not  make  any  efibrt  to  pro- 
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cure  his  evidence  on  the  trial  of  said  cause  at  the  February 
term,  for  the  reason  that  at  the  time  the  recent  rebellion 
broke  out,  said  Charles  H.  was  Uviug  in  the  State  of  LouU 
siana;  that  he  soon  afterwards  enlisted  in  the  Union  army, 
^^and  was  in  many  dangerous  engagements  with  the  enemy ;" 
that  for  eighteen  months  prior  to  the  trial  of  said  cause,  the 
appellant,  and  the  other  brothers  and  sisters  of  said  Charles 
H.,  had  been  unable  to  have  any  communication  with  him, 
during  all  of  which  time  the  letters  sent  by  the  family 
to  said  Charles  S.  were  returned  to  them  from  the  dead 
letter  office,  and  they  all  concluded  and  believed  that  he 
was  dead ;  that  the  appellant  knew  no  better  until  after  the 
trial  of  said  cause,  when  letters  were  received  from  him, 
but^not  in  time  to  enable  him  to  procure  his  affidavit  to  be 
file4  With  said  application;  that  he  knew  of  no  other  wit- 
ness by  whom  he  could  prove  the  facts ;  that  s£ud  Charles  J7. 
is  residing  in  Mill  Creek  parish,  in  the  State  of  Louisiana. 
'  The  affidavit  was  treated  in  the  court  below  as  a  com- 
plaint, and  to  it,  and  also  to  the  motion,  the  court  sustained 
a  demurrer,  refused  to  set  aside  the  judgment,  and  rendered 
a  judgment  against  the  appellant  for  costs. 

The  statute  authorizes  the  court,  in  its  "discretion,"  at 
any  time  within  one  year,  to  relieve  a  party  from  a  judgment 
taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,  and  to  supply  an  omission  in  any 
proceeding.  When  the  discretionary  power  of  the  court 
has  been  exercised,  there  must  be  a  clear  case  of  the  abuse 
of  that  discretion  to  justify  the  interference  of  this  court, 
2  Ind.  854;  4  id.  200;  5  id.  94;  12  id.  91.  We  do  not  think 
this  case  presents  such  an  abuse. 

It  is  stated  in  the  affidavit,  that  the  note  was  paid  for  the 
appellant  and  taken  up  by  Charles  H.  JSuntery  the  witness 
by  whom  he  says  he  can  prove  the  fact,  but  he  fails  to  ex- 
plain how  the  note  afterwards  got  out  of  the  possession  of 
said  Charles  H.  and  into  the  possession  of  Elliott^  the  plain- 
tifi"  in  the  suit.  If  the  note  was  paid  hy  Charles  H.  to  Sam- 
yd  H.  Hunter^  the  payee,  the  latter  must  know  that  fact. 
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Neither  his  absence  or  death  is  alleged  in  the  affidavit.  Was 
any  effort  made  to  prove  the  payment  by  him  on  the  trial  ? 
It  does  not  appear  by  the  appellant's  showing  that  he  could 
have  any  inducement,  or  interest,  in  concealing  the  truth. 

Actual  hostilities  terminated  nearly  a  year  before  the  ren- 
dition of  the  judgment,  and  during  that  time,  at  least,  there 
had  been  a  free  communication  between  the  people  of  this 
State  and  those  of  Louisiana.  Were  any  letters  written 
daring  that  period,  or  other  efforts  used  to  ascertain  the  fate 
of  Charles  H.  Suntery  the  witness  ?  The  obscurity  of  these 
matters  may  have  suggested  themselves  to  the  mind  of  the 
judge  below,  and  had  some  weight  or  influence  in  directing 
his  discretion. 

The  judgment  is  aflirmed,  with  costs. 

J.  JET.  Brown  and  G.  D.  Woffner,  for  appellant. 

J.  Park  and  S.  T.  Miller^  for  appellee. 
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Special  Ljlw. — The  definition  of  a  special  statute  given  in  Hingle  y.  The 
StaUy  24  Ind.  28,  approyed. 

Saiol— Railboads. — The  proyisions  of  the  act  of  March  4, 1868,  (Acts  1868, 

p.  26,)  for  the  enforcement  of  judgments  against  railroad  companies  for 

stock  killed,  are  not  repugnant  to  sections  22  and  23  of  article  4  of  the 

constitntion. 
Justicb's  Cebtivicate. — REyBNUE  Stahp. — ^The  certificate  of  the  justice  to 

the  transcript  required  by  section  6  of  the  law  referred  to  to  be  filed  in 

the  clerk's  office,  does  not  require  a  reyenue  stamp. 

APPEAL  from  the  White  Common  Pleas. 

Prazbr,  J. — ^In  Hingle  v.  The  StaUy  24  Ind.  28,  we  defined 
a  special  statute,  in  the  sense  of  the  22d  and  23d  sections 
of  article  four  of  the  constitution  of  the  State,  to  be  "such 
as  at  common  law  the  courts  would  not  notice,  unless  it  were 
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pleaded  and  proved,  like  any  other  fact."  The  chief  ques- 
tion before  us  now,  is  whether  so  much  of  the  act  of  March 
4, 1868,  (Acts  1868,  p.  25,)  as  provides  for  the  enforcement 
of  judgments  rendered  under  the  act,  is  in  conflict  with  the 
sections  of  the  constitution  referred  to.  This  question  can 
only  be  determined  in  the  negative,  if  we  adhere  to  the 
doctrine  of  Single  v.  The  State.  That  doctrine  is  not  ques- 
tioned in  the  argument,  and  inasmuch  as  the  subject  then 
received  very  close  consideration,  with  the  aid  of  a  careful 
and  exhaustive  argument  against  the  validity  of  the  statute 
then  under  consideration,  we  do  not  now  re-examine  it. 

In  the  present  case,  the  proceeding  was  to  enforce  the 
judgment  of  a  justice  of  the  peace.  There  was  no  revenue 
stamp  upon  the  justices  certificate  to  his  transcript.  We 
think  that  none  was  required  by  the  act  of  Congress. 
Feather  v.  PrUchard,  26  Ind.  65. 

The  judgment  is  aflirmed,  with  costs. 

£.  Walker^  J.  .E.  McDonald^  A.  L,  BoacJie  and  D.  Sheeks^ 
for  appellant. 


The  Michigan  Southern  and  Northern  Indiana  Railroad 

Company  v.  Fisher. 

Cattle  Runnino  at  La&qe. — In  the  absence  of  an  order  of  the  connty 
board,  the  common  law  rule  prerails  in  this  State,  that  the  owner  of  cattle 
is  bound  to  keep  them  on  his  own  premises. 

Same. — Where  by  an  order  of  the  county  board  cattle  are  allowed  to  run  at 
large,  no  (preater  obligation  is  thereby  imposed  upon  the  owner  of  other 
property,  in  the  lawful  use  thereof,  than  rested  upon  him  by  the  common 
law. 

Same. — Railaoads. — Suit  against  a  railroad  company  for«kUling  a  cow,  the 
injury  being  alleged  to  have  been  caused  by  the  negligence  of  the  serv- 
ants of  the  company.  The  evidence  showed  that  the  county  board  had 
passed  an  order  allowing  such  animals  to  run  at  largo ;  that  the  cow  was 
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killed  at  the  croesing  of  a  publie  highway;  that  the  whistle  was  not 
sonndedy  nor  the  bell  rung,  and  that  the  train  was  running  at  an  unusnal 
Bpeed.    It  was  storming  at  the  time,  making  it  difficult  to  see  or  hear  at 
any  great  distance. 
HtH  that  the  defendant  was  not  liable. 

APPEAL  from  the  NoMe  Circuit  Court. 

Gregory,  J. — Fisher  BneA  the  railroad  company  for  killing 
his  cow,  ^'through  the  fault,  misconduct  and  negligence" 
of  the  employees,  servants  and  agents  of  the  defendant,  by 
striking  and  running  over  her  with  a  locomotive  and  train 
of  ears  running  on  the  defendant's  road. 

This  suit  was  commenced  before  a  justice  of  the  peace, 
and  was  tried  in  the  court  below  on  appeal.  The  court 
found  for  the  plaintiff.  The  defendant  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  not  sustained  by 
the  evidence,  and  that  the  same  was  contrary  to  law.  The 
court  overruled  the  motion,  to  which  the  defendant  ex- 
cepted. The  evidence  is  in  the  record.  The  cow  was  run- 
ning at  large;  she  was  killed  by  a  train  on  the  defendant's 
road,  about  one  and  a  half  miles  west  of  Ligonierj  at  a  road 
crossing;  the  cattle  were  accustomed  to  cross  the  railroad 
there ;  it  was  a  crossing  on  a  public  highway ;  it  was  snowing 
at  the  time,  and  the  wind  was  blowing  hard,  making  it  diffi- 
cult to  hear  or  see  at  any  considerable  distance;  no  whistle 
or  bell  was  sounded,  and  the  train  was  running  about  one- 
fourth  faster  than  usual. 

The  Board  of  Commissioners  of  Noble  county,  at  their 
June  term,  1853,  under  sections  1  and  2,  chapter  4,  of  the 
Revised  Statutes  of  1852,  made  an  order  allowing  cows  &c., 
to  run  at  large. 

In  the  absence  of  an  order  of  the  board  of  county  com- 
missioners, the  common  law  rule  obtains  in  this  State,  that 
the  owner  of  cattle  is  bound  to  keep  them  on  his  own  prem- 
ises, and  that  if  he  permits  them  to  roam  at  large,  on  the 
land  of  others,  he  is  a  wrong-doer.  The  Lafayette  and  Indi* 
anapclis  R.  B.  Co.  v.  SkrineTy  6  Ind.  141,  But  this  was  not 
the  rule  in  the  early  settlement  of  this  State.  It  was  not 
Vol.  XXVn.— 7 
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then  applicable  to  oar  circumstances.  And,  as  some  por- 
tions of  the  State  are  yet  sparsely  settled,  the  legislature  has 
placed  it  in  the  power  of  the  county  commissioners  to  change 
this  rule  of  the  common  law.  But  when  such  an  order  is 
made,  it  imposes  no  greater  obligation  on  the  owner  of 
other  property,  in  the  lawful  use  thereof,  than  rested  upon 
him  at  the  common  law.  This  question  was  very  fully  con- 
sidered by  this  court  in  Durham  v.  MussdmaUj  2  Blackf. 
96,  and  the  ruling  in  that  case  meets  our  approbation. 

In  the  case  in  judgment,  the  railroad  company  was  in  the 
lawful  use  of  its  own  property,  in  such  a  manner  that  the 
injury  complained  of  was  not  the  natural  or  probable  con- 
sequence of  the  act,  and  therefore  the  company  is  not  liable 
to  one  who  permitted  his  cow  to  run  at  large. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial,  and  for  fur- 
ther proceedings. 

J.  JB.  NileSf  for  appellant. 


Shakp  v.  Flinn. 

Practice. — Where  an  objection  presented  in  the  Supreme  Court  has  not 
l>een,  m  some  proper  way,  reserved  in  the  court  below,  it  wiU  not  be 
noticed. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Elliott,  J. — Sharp  sued  Flinn  to  recover  the  possession 
of  two  hogs,  a  sow  and  a  barrow,  which  he  alleged  the  de- 
fendant wrongfully  took  and  unlawfully  detained  from  him. 
The  hogs  were  seized  on  the  writ  and  delivered  to  Sharp. 

The  defendant  answered :  1.  The  general  denial.  2.  Ad- 
mitting that  the  sow  was  the  property  of  Sharpy  but  deny- 
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ing  the  unlawful  detention  thereof.  4.  As  to  the  barrow, 
property  in  the  defendant. 

The  suit  originated  before  a  justice  of  the  peace,  but  was 
appealed  to  the  Circuit  Court,  where  it  was  tried  by  a  jury, 
who  found  that  the  sow  in  controversy  was  "the  property 
of  the  plaintifi',  but  that  it  was  not  unlawfully  detained  by 
the  defendant,^^  and  that  "the  male  hog'^  was  the  property 
of  the  defendant,  and  of  the  value  of  twenty  dollars. 
Judgment  for  the  return  of  the  "male  hog,"  or  in  default 
thereof  that  the  defendant  recover  of  the  plaintiff  twenty 
dollars.    Judgment  against  the  plaintiff  for  costs. 

Sliarp  appeals.  The  question  discussed,  on  which  a  re- 
versal is  claimed,  is  that  the  description  of  the  barrow  in 
the  verdict  of  the  jury,  as  the  "male  hog,"  renders  the  ver- 
dict void  for  uncertainty  If  the  question  were  properly 
made  in  the  record,  we  would  probably  feci  ourselves  con- 
Ktrained  to  differ  with  the  learned  counsel  wjio  presents  it; 
but  it  is  not  made  in  the  record,  and  is  not,  therefore,  prop- 
erly before  us,  and  we  cannot  decide  it. 

The  appellant  made  no  objection  to  the  verdict  in  the 
court  below;  there  was  no  motion  for  a  venire  de  novOj 
or  for  a  new  trial;  no  objection  to  the  judgment,  or  excep- 
tion of  any  kind  taken,  and  the  record  presents  no  question 
for  the  decision  of  this  court. 

The  judgment  is  affirmed,  with  costs. 

C.  C  iVare,  for  appellant. 

L.  M.  Campbelly  for  appellee. 
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The  Cmr  oa  JEFFERSoinnLLE  v.  The  Louisville  akd  Jeffer- 

80NVILLE  Steam  Ferry  Company. 

T/nABFAGE. — ^The  riglit  to  erect  a  wharf  has  its  foundation  either  in  the 
ownership  of  the  soil  or  the  right  of  eminent  domain. 

Saue. — When  a  wharf  is  bnilt  by  indiyiduals,  it  is  priTate  property;  when 
built  by  a  city,  under  the  general  law,  ii  is  under  the  jurisdiction  and 
control  of  the  city  authorities. 

Same. — Repaibs. — Tho  city  can  be  compelled  to  repair  a  wharf,  and  is  liable 
for  damages  occasioned  by  the  neglect  to  repair;  but  if  one  arails  him- 
self of  the  use  of  the  wharf,  although  out  of  repair,  he  is  still  liable  for 
wharfage. 

Same. — Tho  voluntary  expenditure  of  money  by  a  stranger  in  repairing  the 
wharf  of  a  city  will  create  no  liability  against  the  city. 

Febbies. — ^A  ferry  right,  like  the  right  to  maintain  a  wharf,  has  its  founda- 
tion in  the  ownership  of  the  soil,  or  in  the  exorcise  of  tho  right  of  emi- 
nent domain. 

Same. — Wharfaoe. — A  city  has  no  right  to  charge  wharfage  against  one 
who  is  tho  owner  of  a  ferry  right,  when  the  claim  arises  out  of  the  exer- 
cise of  tho  right  of  ferriage. 

APPEAL  from  the  Clarice  Circuit  Court 

Gregory,  J. — Suit  by  the  appellant  against  the  appellee 
to  enforce  the  collection  of  wharfage  assessed  under  an 
ordinance  of  the  city. 

The  defendant  answered:  1.  By  the  general  denial.  2. 
That  one  Bowman  was  the  original  owner  of  lot  number 
one  of  the  Illinois  grant,  and  laid  off  the  present  city  of 
Jcffersonville,  and  dedicated  to  public  use  the  wharf  ground 
fronting  said  city,  and  where  plaintiff's  wharf,  named  in 
this  action,  is  located;  that  he  conveyed  the  ground  on 
which  the  city  stands,  including  the  wharf,  to  certain  trus- 
tees, in  trust  to  lay  off  a  town  thereon  and  to  sell  the  lots 
therein,  but  in  the  deed  reserved  to  himself  and  his  heirs 
all  ferry  rights  and  privileges  appurtenant  to  the  land; 
that  defendant,  at  a  judicial  sale  of  said  ferry  rights,  made 
by  order  of  the  court  below,  on  a  decree  against  the  heirs 
of  Bowman^  purchased  the  ferry  rights  so  reserved,  and  was 
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the  owner  thereof  at  the  time  of  the  accrning  of  the  claim 
of  the  plaintiif  in  this  action,  and  has,  ever  since  such  pur- 
chase, used  said  franchise  as  defendant's  own,  and  kept  up 
a  ferry  thereunder,  which  is  the  same  user  which  is  the 
foundation  of  plaintiff's  action.  8.  That  defendant  was,  at 
the  time  of  the  passage  of  the  ordinances  set  forth  in  plain- 
tiff's complaint,  and  for  many  years  before  was,  and  still  is, 
the  exclusive  owner  of  all  the  feriy  rights  and  franchises  on 
the  Ohio  river,  from  the  wharf  of  the  city  of  Jeffersonville 
to  the  Kentuclcy  shore;  that  defendant,  and  those  under 
whom  defendant  claims,  have  for  more  than  forty  years  used 
said  franchise  and  maintained  a  ferry  and  ferry  landing,  and 
a  road  thereto  from  the  wharf  at  Jeffersonville^  at  defend- 
ant's own  cost,  to  the  Kentucky  shore,  which  is  the  same 
ferry  and  boat  named  in  plaintiff's  complaint,  and  for 
which  user  this  action  is  brought.  4.  That  the  plaintiff, 
daring  the  time  for  which  wharfage  is  claimed,  and  for  a 
long  time  previous  thereto,  failed  to  keep  the  wharf  and 
ferry  landing  and  the  road  leading  thereto  in  proper  repair, 
and  defendant  was  compelled  to  expend,  and  did  expend, 
large  sums  of  money  in  repairing  said  wharf,  landing  and 
road,  to-wit,  the  sum  of  |1,000. 

Separate  demurrers  were  filed  to  the  second,  third  and 
fourth  paragraphs  of  the  answer,  which  were  sustained  as 
to  the  second  and  third,  and  overruled  as  to  the  fourth. 

The  plaintiff  replied  to  the  fourth  paragraph  of  the  an- 
swer by  the  general  denial.  Trial  by  the  court;  finding  for 
the  defendant;  motion  for  a  new  trial  overruled  and  judg- 
ment The  evidence  is  in  the  record,  and  sustains  the  find- 
ing on  the  issue  formed  on  the  fourth  paragraph  of  the 
answer. 

The  appellee  assigns  cross-errors,  and  complains  of  the 
action  of  the  court  below  in  sustaining  the  demurrers  to 
the  second  and  third  paragraphs  of  the  answer. 

It  is  urged  by  the  appellant  that  the  court  below  erred  in 
overruling  the  demurrer  to  the  fourth  paragraph  of  the  an- 
swer.   This  presents  the  question,  whether  the  owner  of  a 
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wharf  is  bound  to  keep  it  in  repair,  as  a  condition  prece- 
dent to  his  right  to  collect  wharfage?  The  city  of  Jcffer- 
sonville  is  chartered  under  the  general  law.  Among  the 
powers  conferred  by  the  charter  is-the  power  "to  establish 
and  construct  wharves,  docks,  piers  and  basins,  and  to  regu- 
late landing  places,  and  fix  the  rates  of  landing,  wharfage, 
and  dockage."  1  G.  &  H.,  §  35,  p.  226,  clause  36.  There  is 
no  statute  prohibiting  the  collection  of  wharfage  where  the 
city  permits  or  suffers  the  wharf  to  get  out  of  repair.  The 
right  to  erect  and  maintain  a  wharf  has  its  foundation 
either  in  the  ownership  of  the  soil,  or  the  right  of  eminent 
domain.  When  erected  by  individuals,  it  is  private  prop- 
erty, when  erected  by  a  city,  under  the  general  law,  it  is 
under  the  jurisdiction  and  control  of  the  city  authorities. 
The  city  could  be  compelled  to  repair,  and  would  be  liable 
for  damages  occasioned  by  the  neglect  to  do  so ;  but  if  one 
avails  himself  of  the  use  of  the  wharf,  although  out  of  re- 
pair, we  know  of  no  principle  of  law  which  would  exempt 
him  from  payuig  therefor.  The  voluntary  expenditure  of 
money  by  a  stranger,  in  repairing  the  wharf  of  a  city,  will 
create  no  liability  against  the  city.  We  think  the  court 
below  erred  in  overruling  the  demurrer  to  the  fom^th  para- 
graph of  the  answer. 

We  think  the  court  also  erred  in  sustaining  the  demur- 
rers to  the  second  and  third  paragraphs  of  the  answer. 
A  ferry  right,  like  the  right  to  erect  and  maintain  a  wharf, 
has  its  foundation  in  the  ownership  of  the  soil,  Qr  in  the 
exercise  of  the  right  of  eminent  domain.  The  ferry  right 
includes  the  right  to  use  the  soil  for  ferry  ways.  BoicmarCs 
Devisees  ct  al.  v.  WathcJi  et  al.y  2  McLean's  R.  376.  The  an- 
swer shows  that  the  defendant  was  the  owner  of  the  ferry- 
right,  in  the  use  of  which  the  claim  of  wharfage  arose.  As 
against  the  defendant,  the  city  had  no  right  to  charge 
wharfage.  The  city  can  maintain  its  wharf  only  so  far  as 
will  not  interfere  with  the  franchise  of  the  defendant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to-  the 
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fourth  paragraph  of  the  answer,  and  to  overrule  the  de- 
murrers to  the  second  and  third  paragraphs  of  the  answer, 
and  for  further  proceedings. 

T.  L.  Smithy  M.  C.  Kerr^  and  J.  A.  Ghomdey^  for  appellant. 

T.  W.  CHbsoUy  J.  E.  McDonxdd^  A.  L.  Boache^  and  D. 
SheekSy  for  appellee. 


The  Boabd  of  Commissioners  of  Adams  Countt  v.  Mertz. 

SoLDiEKs'  Families. — Bouhthes  — An  order  of  the  board  of  county  commis- 
Bioners,  appropriating  a  certain  sum  per  month  to  the  family  of  each  sol- 
dier who  should  enter  the  serrice  of  the  United  States  from  the  county, 
was  authorized  by  the  act  of  May  11,  1861. 

Sjuis. — Pa&ties. — The  soldier  is  the  proper  party  to  sue  for  such  allowance. 

Saxb. — Contract. — Such  an  order  constitutes  a  contract  with  those  who 
entered  the  serrice  in  pursuance  of  it,  and  cannot  be  rescinded  or  modi- 
fied by  any  subsequent  order  of  the  board,  to  which  the  soldier  does  not 
consent. 

Set-Ott. — County  Obdebs. — ^To  a  suit  against  a  county  to  recover  the 
amount  unpaid  under  an  order  of  the  board  appropriating  money  to  the 
support-  of  soldiers'  families,  the  defendant  pleaded,  by  way  of  set-off, 
that  the  plaintiff  was  indebted  to  the  county  for  four  county  orders,  issued 
to  plaintiff. 

Heidy  that  the  answer  was  bad,  for  want  of  an  averment  that  the  orders 
had  been  procured  through  fraud  or  mistake.  The  legal  presumption 
being,  the  county  not  being  authorized  to  loan  its  orders,  that  the  orders 
were  issued  for  a  purpose  authorized  by  law. 

JhscHABGB  OP  SoLDiBBS. — EYiDEircE. — The  Certificate  of  discharge  issued  to 
a  soldier  of  the  United  Statet,  on  his  muster-out,  is  legal  evidence  of  the 
fact  of  such  discharge. 

APPEAL  from  the  Adams  Circuit  Court. 

Gregory,  J. — Mertz  filed  his  claim  before  the  Board  of 
CommisBioners  of  Adams  county,  in  which  he  represented 
that  on  the  12th  of  August^  1862,  he  was  a  resident  of  that 
oountj,  and  that  on  that  day  he  enlisted  in  company  <<I"  of 
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the  88th  regiment  of  Indiana  volanteenB,  in  the  service  of 
title  United  ikateSy  for  three  years  or  daring  the  war;  that  on 
the  9th  of  August,  1862,  the  board  made,  and  caused  to  be 
entered  of  record,  an  order,  by  which  it  was  provided  that 
there  should  be  paid  to  the  wife  of  each  soldier  so  volun- 
teering, the  sum  of  five  dollars  per  month,  during  the  time 
of  his  service;  that  the  claimant  was  the  head  of  a  family, 
consisting  of  himself  and  his  wife,  Mary  Jane  MertZy  and 
that  under  said  order  he  was  entitled  to  receive  five  dollars 
per  month,  to  be  paid  to  his  wife,  during  the  time  he  re- 
mained in  the  service;  that  there  had  been,  pursuant  to  the 
order,  paid  to  his  wife  five  dollars  per  month,  from  Scptem- 
bcTf  1862,  to  May,  1863,  both  inclusive;  that  before  and 
after  the  9th  of  August,  1862,  and  up  to  the  time  of  filing 
the  claim,  he  and  his  wife  had  lived  together  as  husband  and 
wife;  that  they  were  then,  and  at  all  times  since  that  day 
had  been,  residents  of  Adams  county,  and  had  not  at  any 
time  lived  separate  and  apart,  except  during  the  time  he 
had  been  necessarily  absent  from  home,  in  the  service ;  that 
he  entered  the  service  as  a  soldier  from  Adams  county,  in 
pursuance  of  said  order,  and  in  consideration  thereof,  and 
with  a  view  of  obtaining  for  his  family  the  monthly  allowance 
then  promised;  that  on  the  16th  of  September,  1862,  Henry 
Banta,  the  captain  of  said  company  ^^  I,"  filed  in  the  office 
of  the  auditor  of  said  county,  a  copy  of  the  muster  roll  of 
said  company,  and  that  the  claimant  was  enrolled  thereon, 
and  said  Mary  Jane  Mertz  was  enrolled  thereon  as  his  wife, 
in  the  list  of  the  members  of  claimants'  families;  that  on  the 
8d  of  June,  1863,  the  board  passed  another  order,  making 
said  allowance  two  dollars,  instead  of  five  dollars,  and  pur- 
porting to  rescind  the  order  of  the  9th  of  August,  1862; 
that  claimant  remained  in  the  service  from  the  time  of  his 
enlistment  until  the  19th  of  July^  1865,  when  he  was  honor- 
ably discharged;  that  there  had  been  paid  to  his  wife  since 
June  lei,  1863,  ^50 ;  that  by  the  order  of  the  9th  of  AuguM^ 
1862,  there  was  due  him,  as  the  head  of  the  family,  to  be 
paid  as  directed  in  said  order,  from  the  1st  of  June^  1863, 
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to  the  let  of  August,  1865,  $125,  $50  of  which  had  been 
paid  aa  aforesaid,  and  $75  of  which  remained  unpaid  and 
was  due  to  him;  that  both  himself  and  his  wife  had  de- 
manded orders  for  the  same  of  the  auditor  of  said  county, 
who  had  refused  to  issue  them.  Copies  of  the  orders  were 
filed  with  the  claim. 

The  order  of  the  9th  of  August,  1862,  is  as  follows: 
"  Ordered,  that  each  person  who  may  volunteer  in  a  com- 
pany rmsed  in  the  county,  be  allowed  the  sum  of  $100 
bounty,  and  that  to  each  head  of  a  family  there  be  paid 
to  the  wife,  monthly,  the  sum  of  five  dollars,  during  the 
term  said  volunteer  is  in  thd  service,  and  one  dollar  for 
each  child  in  his  family,  under  the  age  of  fourteen  years." 
The  claim  was  sworn  to  by  the  claimant.  The  board 
refused  to  allow  the  claim,  and  3Iertz  appealed  to  the  court . 
below.  The  appellant  moved  to  dismiss  the  appeal,  which 
motion  was  overruled.  The  appellant  then  demurred  to 
the  complaint,  firet,  for  want  of  sufficient  facts;  second, 
for  defect  of  parties  plaintifl*,  in  not  making  the  wife  a  co- 
I^aintifil  The  demurrer  was  overruled.  The  defendant 
then  moved  to  dismiss  the  cause,  which  motion  was  over- 
ruled, and  the  defendant  filed  an  answer  in  three  para- 
graphs. The  first  is  the  general  denial.  A  demurrer  to 
the  second  was  overruled.  The  third  avers  that  the  plain- 
tiff is  indebted  to  the  defendant  in  the  sum  of  $100,  for 
four  county  orders  issued  to  the  defendant,  of  $25  each, 
two  of  them  payable  one  year  after  date,  and  two  of  them 
payable  two  years  after  date,  which  orders  were  drawn 
upon  the  treasury  of  the  defendant,  and  paid  out  of  said 
treasiuy,  a  part  of  them  to  the  plaintLff,  and  a  pai*t  of 
them  to  other  persons,  at  his  request.  A  demurrer  was 
sustained  to  this  paragraph.  The  claimant  filed  a  reply  to 
liie  second  paragraph  of  the  answer.  The  issues  thus 
formed  were  submitted  to  a  jury.  Finding  for  the  plmntiff* 
Motions  for  a  new  trial  and  in  arrest  were  overruled.  Fi- 
nal judgment  for  the  plaintifi*.  The  testimony  is  in  the 
record.    During  the  progress  of  the  trial,  the  plaintiff,  over 
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the  objection  of  the  defendant,  introduced  in  evidence  his 
discharge  from  the  service  of  the  United  StaieSy  as  such 
volunteer. 

The  main  question  in  the  case  in  judgment  is,  had  the 
counly  commissioners  the  power  to  rescind  or  modify  their 
order  of  the  9th  of  August^  1862,  during  the  time  the  claim- 
ant remained  in  the  service  of  the  United  States^  under  his 
enlistment,  entered  into  under  and  in  consideration  of  said 
order? 

By  the  act  of  May  11,  1861,  it  is  provided  "that  the 
boards  of  commissioners  of  the  several  counties  of  the 
State,"  &c.,  "be,  and  they  are  hereby  authorized  to  appro- 
priate out  of  their  respective  county  treasuries,  such 
sums  of  money  as  they  may  deem  proper,  for  the  pro- 
tection and  maintenance  of  the  families  of  volunteers  in 
the  army  of  the  United  States"  &c.,  "during  their  con- 
tinuance in  such  army."  Acts  1861,  Spec.  Ses.,  §  1,  p.  21. 
We  do  not  think  that  this  is  a  law  for  the  support  of  the 
poor,  but  that  it  can  be  maintained  upon  the  Bame  princi- 
ple, and  is  of  the  same  class,  as  the  state  laws  giving 
bounties  to  persons  enlisting  in  the  service  of  the  United 
States.  We  think  this  statute  empowered  the  commission- 
ers to  make  the  order  of  the  9th  of  August^  1862,  so  far  as 
the  maintenance  of  the  claimant's  family  was  concerned. 
And  it  is  clear  to  a  majority  of  this  court,  that  the  facts 
averred  in  the  complaint,  and  proven  on  the  trial,  made 
this  order  a  contract  with  the  claimant,  and  that  no  subse- 
quent order  of  the  commissioners,  without  the  consent  of 
the  appellee,  could  change  it. 

We  think  the  court  below  conunitted  no  error  in  over- 
ruling the  motions  to  dismiss  the  appeal  and  the  case.  1  G. 
&  H.,  §  81,  p.  258. 

The  demurrer  to  the  complaint  was  rightly  overruled. 
The  claimant  was  the  proper  party  plaintiff.  It  was  with 
him  the  contract  was  made.  It  was  his  duty  to  support  his 
family,  and  for  a  violation  of  a  contract  made  by  him  for 
that  purpose,  he  is  the  party  entitled  to  sue. 
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The  third  paragraph  of  the  answer  is  clearly  bad.  It  is 
not  averred  that  the  county  orders  were  procured  by  fraud, 
or  that  they  were  issued  by  mistake.  The  county  had  no 
power  to  loan  its  orders,  and  the  legal  presumption  is  that 
the  county  of&cers  did  their  duty;  this  presumption  must 
be  overcome  by  an  averment. 

The  discharge  was  rightly  admitted  in  evidence.  The 
rules  and  regulations  of  the  army  of  the  United  States  are, 
by  act  of  Congress  of  August  23, 1842,  made  the  law  of  the 
land.  Boot  v.  Stevenson's  AdmW^  24  Ind.  115.  This  certificate 
of  discharge  was  issued  by  authority  of  law,  and  was  legal 
evidence  of  the  discharge  of  the  claimant  from  the  service 
of  the  United  States. 

The  verdict  of  the  jury  was  sustained  by  the  evidence, 
aud  the  court  below  committed  no  error  in  overruling  the 
appellant's  motion  for  a  new  trial.  The  motion  in  arrest 
was  rightly  overruled. 

The  judgment  is  affirmed,  with  costs. 

Frazer,  J.,  dissenting. — The  act  of  May  11, 1861,  did  not, 
in  my  opinion,  confer  upon  the  county  commissioners  any 
power  to  make  contracts  based  upon  the  consideration  that 
the  party  contracted  with  would  enter  the  military  service 
of  the  United  States.  It  would  follow,  that  whatever  order 
was  made  for  the  allowance  of  a  given  sum  per  month  to 
maintain  the  family  of  the  soldier,  might  be  at  any  time 
increased  or  diminished,  at  the  discretion  of  the  board,  and 
as  the  circumstances  might  indicate  to  be  proper.  Without 
the  power  to  contract,  it  was  impossible  to  do  anything 
which  could  operate  as  a  contract.  The  commissioners  have 
such  powers  only  as  the  statutes  give,  expressly  or  by  impli- 
catioD,  and  in  the  authority  to  make  appropriations^  '^  as  they 
may  deem  proper,"  for  tiie  maintenance  of  soldiers'  fami- 
lies, I  am  unable  to  perceive  any  power  to  surrender  the 
discretion  as  to  the  amount  to  be  thus  expended,  which  is 
clearly  given  by  the  very  words  of  the  act.  This  conclusion, 
inevitable,  as  it  seems  to  me,  from  the  statute  itself,  cannot 
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be  affected  by  the  fact  that,  in  the  given  case,  the  discretion- 
ary authority  was  so  exercised  as  to  put  in  doubt  the  good 
faith  of  the  board  of  commissioners.  If  the  law  gave  the 
power  over  the  subject  to  the  board,  it  is  not  competent  for 
any  other  tribunal  to  determine  whether,  or  how,  it  should 
be  exercised. 

Entertaining  these  views,  I  cannot  concur  with  the  ma- 
jority of  the  court  in  affirming  the  judgment. 

D.  Studebaker,  for  appellant. 
•    J.  R.  Bobo,  for  appellee. 
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Lane  and  Another  v.  The  State,  on  the  relation  of  Har- 
mon's Administrator. 

EZECUTOBs  Asv  ADXINI8TSAT0B8. — When  an  administrator  resigns  his  trusty 
it  is  his  dtxty  to  pay  the  money  in  his  hands,  belonging  to  the  estate,  into 
court,  or  to  his  sacoessor  in  the  trust,  and  no  demand  is  necessary  before 
suit  is  brought  by  the  administrator  de  bonit  non. 

MisjoiNDEB  or  Causes  or  Action. — The  Supreme  Court  cannot  reverse  a 
judgment  for  an  error  of  the  court  below,  either  in  sustaining  or  oyerrul- 
ing  a  demurrer  for  a  misjoinder  of  causes  of  action. 

Same. — ^The  misjoinder  of  causes  of  action  referred  to  in  section  50  of  the 
code,  as  a  cause  of  demurrer,  is  where  two  or  more  causes  of  action  be- 
tween the  same  parties,  but  belonging  to  different  classes,  are  united,  in 
violation  of  section  70  of  the  code. 

Same. — Practice. — Where  two  causes  of  action  belonging  to  the  same  class 
are  improperly  united  in  one  suit^  because  they  do  not  constitute  joint 
causes  of  action  against  all  of  the  defendants,  but  separate  causes  of  ao* 
tion  against  each,  the  defect  is  not  reached  by  a  demurrer  assigning  for 
cause  a  want  of  sufficient  facts.  Tho  objection  should  bo  taken  by  mo- 
tion. 

Practice. — ^Where  a  demurrer  is  sustained  to  an  answer  which  should  haTs 
been  stricken  out  on  motion,  on  account  of  its  being  equivalent  to  the 
general  denial,  a  correct  result  having  been  reached,  the  judgment  wUl 
not  be  reversed  on  account  of  the  error  in  the  manner  of  attaining  it. 

Trial. — ^Coiitinuarce. — ^An  affidavit  for  the  continuance  of  a  cause,  on  ao« 
count  of  the  absence  of  a  witness,  must  show  that  diligence  has  been 
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used  to  procure  the  attendance  or  deposition  of  the  witness.  That  the 
witness  is  a  co-defendant  and  has  been  served  with  process,  and  it  was 
expected  would  be  present  at  the  trial^^constitates  no  excuse  for  want  of 
diligence  in  procuring  his  ovidenco. 

Btidciyce. — In  a  suit  upon  two  bonds  given  bj  an  administrator,  the  second 
having  been  given  upon  the  application  of  the  sureties  on  the  first  to  bo 
discharged,  the  sureties  upon  the  second  bond  offered  to  prove  the  decla- 
rations of  the  administrator,  made  at  the  time  of  executing  the  second 
bond,  as  to  when  the  defalcation  sued  for  occurred. 

Seldy  that  the  evidence  was  not  competent. 

DiKHAAOS  OF  SuEETT. — ApifiNiST&ATOSs  BoND. — Where  the  sureties  upon 
the  bond  of  an  administrator  file  an  application  to  be  discharged,  and  a 
citation  thereupon  issues  to  the  administrator,  who,  in  response  thereto, 
appears  and  files  a  new  bond,  which  is  approved,  the  sureties  upon  the 
first  bond  are  discharged,  without  a  formal  order  of  the  court  directing 
their  discharge. 

Admtsistbatob's  Bond. — Evidence. — ^In  a  suit  upon  an  administrator's 
bond,  an  account  current  filed  by  the  administrator  is  at  least  prima  facie 
evidence  that  the  amount  therein  stated  was  in  the  hands  of  the  admin- 
istrator at  the  time  of  filing  the  account. 


APPEAL  from  the  Orange  Common  Pleas. 

Elliott,  J. — ^In  this  case,  Albert,  as  admmistrator  de  bonis 
npn  of  the  estate  of  Asa  Haniion,  deceased,  sued  John 
DishoUy  the  former  administrator  of  said  estate,  on  two 
bonds  executed  by  him  as  such  administrator,  conditioned 
for  a  faithful  discharge  of  his  duties  as  such,  &c.,  and  also 
Willis  Luttrell,  Julius  Flicky  John  A.  Lane,  Jonathan  Mc  Vey, 
administrator  of  James  Dishon,  deceased,  and  James  Worrell, 
administi'ator  of  John  F'dhncr,  deceased. 

The  facts  disclosed  in  the  complaint  are,  in  substance,  as 
follows,  viz:  The  defendant  Dishon  was  duly  appointed 
administrator  of  Harmon's  estate  on  the  23d  of  September, 
1859,  and  executed  one  of  the  bonds  sued  on,  with  Luttrell 
and  Flick  as  his  sureties,  conditioned  for  the  faithful  per- 
formance of  said  trust.  In  1861,  Luttrell  and  Flick,  be- 
coming fearful  that  Dishon  would  become  insolvent,  filed  a 
petition  in  the  Court  of  Common  Pleas,  praying  to  be  dis- 
charged from  further  liability  as  his  sureties,  and  that  he  be 
removed  from  the  trust,  or  required  to  execute  a  new  bond 
with  other  sureties.    Upon  the  filing  of  the  petition,  a  cita- 
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tion  was  issued  and  served  on  DishoUj  in  answer  to  which 
he  appeared  and  filed,  in  open  court,  a  new  bond,  in  the 
penalty  of  three  thousand  dollars,  with  iane,  James  Dishon 
and  Fillmer  as  his  sureties.  The  court  approved  of  the 
bond,  and  then  dismissed  the  petition  of  Znittrell  and  Flick. 
Dishon  subsequently  resigned  the  trust,  and  Albert^  the 
plaintiff,  was  appointed  in  his  stead,  as  administrator  de  bonis 
non.  Both  bonds,  and  all  the  parties  thereto  still  living, 
and  the  legal  representatives  of  those  who  had  died,  were 
united  in  the  same  suit,  and  in  the  same  paragraph  of 
the  complaint.  The  breach  assigned  was,  that  Dishon  had 
received,  as  such  administrator,  under  each  of  said  bonds, 
the  sum  of  one  thousand  dollars,  making,  in  all,  two  thou- 
sand dollars,  which  he  had  failed  and  refused  to  pay  over, 
or  in  any  manner  account  for.  Dishon^  the  principal,  did 
not  appear.  I/utirell  and  Flickj  the  sureties  on  the  first 
bond,  appeared  and  demurred  to  the  complaint;  but  the 
demurrer  was  overruled,  and  they  then  filed  an  answer, 
upon  which  issue  was  joined.  There  was  no  appearance 
by  Mc  Vcy^  the  administrator  of  James  Dishon^  but  Worrell^ 
the  administrator  of  Fillmer^  deceased,  who  was  one  of  the 
sureties  on  the  second  bond,  and  Lanej  the  surviving  surety 
on  the  same  bond,  appeared  and  demurred  to  the  complaint, 
on  these  grounds :  First.  That  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  them. 
Second.  That  there  was  a  defect  of  parties  defendant. 
Third.  That  several  causes  of  action  were  improperly 
united.  The  court  overruled  the  demurrer,  to  which  an 
exception  was  taken.  Lane  and  Worrdl  then  answered 
in  four  paragraphs,  as  follows :  1.  The  general  denial.  2. 
That  the  breaches  alleged  in  the  complaint  all  occurred 
prior  to  the  execution  of  the  bond  on  which  said  Lane  an^ 
Fillmer  were  sureties,  and  that  said  Dishon  had  fully  ac- 
counted for  all  moneys  remaining  in  his  hands,  as  such  ad* 
ministrator,  at  the  date  of  the  execution  of  said  bond,  or 
that  came  into  his  hands  as  such  administrator  thereafter. 
3.  That  the  original  bond  given  by  said  Dishon^  as  in  the 
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complaint  mentioned,  remained  in  full  force ;  that  the  sure- 
ties thereon  had  never  been  discharged ;  that  they  are  sol- 
vent, and  that  the  plaintiff's  remedy  thereon  remained  un- 
exhausted. 4.  That  the  cause  of  action  sued  on  "  did  not 
arise  within  three  years  previous  to  the  commencement  of 
this  action." 

The  court  sustained  a  demurrer  to  the  third  and  fourth 
paragraphs  of  said  answer,  to  which  ruling  said  defendauts 
excepted.    Reply  in  denial  of  the  second  paragraph. 

Trial  by  the  court,  by  agreement  of  parties,  a  jury  being 
waived.  The  court  found  that  the  entire  assets  of  the 
estate,  unadministered,  were  in  the  hands  of  Dishon^  the 
administrator,  at  the  date  of  the  execution  of  the  second 
bond,  and  that  LvJUrell  and  Flick  were  released  from  all 
liability  for  losses  occurring  after  the  execution  of  the 
second  bond,  and  therefore  found  in  favor  of  Luttrell  and 
Flickj  and  against  the  defendants,  Lane^  and  Worrell  as 
administrator  of  Filkner,  and  assessed  the  damages  at  the 
sum  of  four  hundred  and  thirty-three  dollars  and  eighty- 
four  cents.  Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  finding  against  Lane,  and  WorreU  as  adminis- 
trator of  Filkner,  and  also  against  XHshoUy  the  principal,  and 
McVey,  administrator  of  James  Diahortj  deceased,  one  of  the 
sureties  on  said  second  bond. 

Laiie  and  WorrdL  alone  appeal.  The  first  objection  urged 
to  the  proceedings  in  the  lower  court  is  the  overruling  of 
the  appellants'  demurrer  to  the  complaint.  It  is  claimed 
that  the  complaint  is  insufficient,  because  the  breaches  com- 
plained of  do  not  come  within  any  of  the  statutory  causes 
for  which  such  suits  may  be  brought;  that  when  Dishon 
resigned  the  trust,  he  was  not  ordered  to  pay  the  money  in 
his  hands  into  court,  and  no  demand  for  its  payment  is 
averred  in  the  complaint.  It  must  be  conceded  that  the 
complaint  does  not  contain  the  evidence  of  having  been 
drawn  by  a  skillful  pleader.  It  contains  the  averment, 
however,  that  Dishon^  as  such  administrator,  had  collected 
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a  large  sum  of  money,  to*wity  $2^000,  belonging  to  the 
estate,  which  he  has  failed,  neglected  and  refused  to  pay 
over  or  account  for,  either  to  the  Court  of  Common  Pleas, 
or  to  the  plaintiff  as  administrator  de  bonis  nan.  When 
Dishon  resigned  his  trust,  it  was  his  duty  to  pay  the  money 
in  his  hands,  belonging  to  the  estate,  into  court,  or  to  the 
plaintiff,  as  his  successor  in  the  trust,  and  no  demand,  wo 
think,  was  necessary.  The  statute  authorizes  a  suit  by  the 
succeeding  administrator,  on  the  bond  of  the  previous  ad- 
ministrator, for  any  "  violation  of  the  duties  of  his  trust." 
2  G.  &  H.,  §  162,  p.  531.  Wo  think  the  facts  aUeged  in  the 
complaint  show  a  cause  of  action  against  the  appellants. 

Another  objection  urged  to  the  complaint  is,  that  there 
was  a  misjoinder  of  causes  of  action.  This  court  cannot 
reverse  a  judgment  for  an  error  of  the  court  below,  either 
in  sustaining  or  overruling  a  demurrer  for  misjoinder  of 
causes  of  action.  2  G.  &  H.,  §  62,  p.  81.  The  misjoinder 
of  causes  of  action  referred  to  in  section  50  of  the  code,  aa 
a  cause  of  demurrer,  is  evidently  where  two  or  more  causes 
of  action,  though  between  the  same  parties,  but  belonging 
to  different  classes,  are  united  in  the  same  suit,  in  violation 
of  section  70  of  the  code.  Here,  the  causes  of  action 
belong  to  the  same  class,  but  are  improperly  united  in  the 
same  suit  because  they  are  against  different  defendants, 
making  both  a  misjoinder  of  causes  of  action  and  of  par- 
ties; and  the  complaint  is  still  further  defective  in  uniting 
both  causes  of  action  in  the  same  paragraph.  These  de- 
fects would  clearly  have  rendered  the  complaint  bad  on  de- 
murrer at  common  law ;  but  it  is  otherwise  under  the  code. 
The  complaint  shows  a  valid  cause  of  action  against  each 
set  of  defendants,  and  the  defect  was  not  reached  by  the 
demurrer,  assigning  as  a  cause  that  the  complaint  did«not 
state  facts  sufficient  to  constitute  a  cause  of  action.  It 
should  have  been  taken  advantage  of  by  motion,  which  was 
not  done.  The  improper  union  of  the  two  suits  did  not 
injure  the  appellants  on  the  final  hearing,  and  the  reocMrd, 
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therefore,  presents  no  ^ror  in  that  respect  of  which  they 
ean  avml  themselves  for  a  reyersal  of  the  jadgment. 

It  is  farther  insisted  by  the  appellants,  that  the  eonrt  erred 
in  sustaining  the  demurrer  to  the  third  paragraph  of  their 
answer.  That  paragraph^  at  most,  was  only  an  ai^omenta- 
tive  denial  of  the  complaint.  The  general  denial  was  also 
pleaded  by  them,  and  the  third  paragraph  shonld  have  been 
stricken  out  on  motion.  A  proper  result  having  been 
reached  by  the  demurrer,  we  cannot  reverse  the  judgment 
merely  becanse  it  was  not  attained  in  a  difierent  mode. 

It  appears  by  a  bill  of  exceptions,  that  when  the  cause 
was  called  for  trial,  the  attorney  of  the  appellants  filed  an 
affidavit  and  moved  thereon  for  a  continuance  of  the  cause, 
owing  to  the  absence  of  the  defendant  Dishon,  by  whom  it 
was  idleged  they  expected  to  prove  that  "  all,  or  a  large  por- 
tion of  the  defalcation  charged  in  the  complaint,  occurred 
prior  to  the  execution  of  the  bond  of  said  DishoUy  Laiie  and 
FOknerr  The  court  overruled  said  motion,  and  this  ruling 
is  assigned  for  error.  The  ruling  was  correct.  The  affida- 
vit diiowed  that  no  efibrt  had  been  made  to  procure  the 
evidence  of  the  absent  witness,  and  did  not  show  any 
reasonable  excuse  for  the  neglect.  It  stated  that  Dishoji 
resided  in  Marion  coxmty.  He  had  not  been  summoned  as 
a  witness,  nor  was  any  effort  made  to  procure  his  deposi- 
tion ;  but  it  was  stated  in  the  affidavit  that  from  the  &.ct 
that  he  was  served  with  process  as  a  defendant  in  the  cause, 
they  supposed  he  would  be  present  at  the  trial,  and  did  not 
know  why  he  was  not.  The  fact  stated  Aimished  no  ex- 
cuse for  a  neglect  to  use  the  proper  means  to  procure  his 
evidence. 

On  the  trial  of  the  cause,  the  appellants  introduced  as  a 
witness  one  Mavity,  who,  after  being  sworn,  was  asked 
^  to  state  what  declarations,  if  any,  he  heard  the  defendant 
Jahi  Dishon  make,  at  the  time  of  executing  the  second 
bond,  respecting  the  time  when  the  defalcation  complained 
of  oc^ured.''  The  court  refused  to  allow  the  witness  to 
answer  the  question.  This  ruling  is  also  complained  of  aa 
V0L.XXVIL— 8 
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being  erroneouB,  Dishon  was  a  competent  witness  for  the 
appellants  as  to  when  he  had  converted  the  money  to  his 
own  use,  if  at  all.  He  was  sned  on  both  bonds,  and  to  him 
it  could  not  be  material  whether  the  recovery  was  on  the 
first  or  second  bond.  There  was  an  entire  absence  of  any 
interest  to  induce  him  to  testify  unfairly  against  the  appel- 
lants, and  we  know  of  no  rule  of  law  to  justify  the  giving 
of  his  declarations  in  evidence  under  the  circumstances. 
We  think  the  ruling  of  the  court  was  correct. 

Another  point  urged  by  the  appellants  is,  that  as  there 
was  no  order  of  the  Court  of  Common  Pleas,  in  terms,  re- 
leasing the  sureties  on  the  first  bond,  upon  the  filing  of  the 
second  one,  such  second  bond  must  be  regarded  only  as  an 
additional  one,  and  that  the  first  bond  must  be  exhausted 
before  resort  can  be  had  to  the  second.  The  sureties  oii 
the  first  bond  filed  an  application,  under  section  29,  2  G. 
&  H.,  493,  to  be  released,  and  the  record  shows  that,  in 
response  to  a  citation  issued  against  him  on  that  applica- 
tion, Dishon  filed  the  second,  or  new  bond,  with  the  appel- 
lants as  his  sureties,  and  that  the  court,  after  approving  of 
the  new  bond,  and  because  of  its  being  filed,  dismissed  the 
application  of  the  'sureties.  The  right  of  the  sureties, 
under  the  statute,  to  be  released  from  further  liability, 
either  by  the  removal  of  the  administrator  or  by  executing 
a  new  bond,  was  an  absolute  one,  not  dependent  on  the 
discretion  of  the  court.  The  record  shows  that  a  proper 
application  for  that  purpose  was  made,  and  that  in  response 
thereto  the  administrator  did  execute  a  new  bond,  which 
the  court  approved.  The  proceedings  would  have  been  in 
better  form  if  an  order  had  been  entered  for  the  dischai^ 
of  the  sureties  on  the  first  bond  from  future  liability,  but 
such,  an  order  was  not  necessary  to  such  discharge.  The 
filing  of  the  new  bond,  in  answer  to  the  application,  ope- 
rated as  a  discharge,  under  the  statute. 

The  account  current  filed  by  Dishon  in  1863,  nearly  two 
years  after  the  new  or  second  bond  was  given,  which  was 
given  in  evidence  by  the  plaintiff  showing  a  balance  then 
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m  his  tands  of  f  1,023  59,  was  at  least  prima  facie  evidence 
that  the  amonnt  so  stated  was  then  actually  in  his  hands 
and  unconverted. 

We  think  the  evidence  ftdly  sustains  the  finding  of  the 
court,  and  tjiat  the  judgment  of  the  Court  of  Common 
Pleas  should  be  affirmed. 

The  judgment  is  affirmed,  with  five  per  cent  damages 
and  costs. 

A.  M^  Black  and  F.  Wilson^  for  appellants. 

A.  J.  SimpsoTij  J.  E.  McDonald^  A.  L.  Roache  and  D, 
ShtekSj  for  appellee. 


McCirLi,ocH's  Administrator  and  Others  v.  Hollingsworth.  • 

Pjikties. — Injukction. — One  who  has  conyeyed  real  estate  b^  a  deed  of 
warranty  has  such  an  interest  in  restraining  the  sale  of  the  land  on  an 
execution  issued  upon  a  judgment  against  a  former  owner,  alleged  to  have 
been  paid,  as  to  make  him  a  proper  party  plaintiff  in  a  suit  for  that  pur- 
pose. 

APPEAL  from  the  VermiUion  Common  Pleas. 

Elliott,  J. — This  was  a  complaint  for  an  injunction  by 
Joseph  G.  Hollingsworth  against  Ranger^  administrator  dc 
bonis  non  of  the  estate  of  James  McCuUoch,  deceased,  and 
Crcme,  sheriff  of  VermiUion  county,  to  restrain  the  sale  of 
certain  real  estate,  &c.  The'  material  facts  averred  in  the 
complaint  are,  that  McCuUoch^  in  1859,  recovered  a  judg- 
ment in  the  Court  of  Common  Pleas  of  Vermillion  county, 
against  Martha  Hollingsworth^  which  became  a  lien  on  cer- 
tain real  estate  in  said  county,  belonging  to  her;  that  Mc- 
CuUoch  died  in  1868,  and  one  Conkey  became  his  adminis- 
trator, and  had  the  judgment  against  said  Martha  revived 
in  his  name ;  that  he  subsequently  resigned  said  trust,  and 
the  defendant  Banger  was  appointed  in  his  stead,  as  admin- 
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istrator  de  bonis  non;  that  ssLid  Martha  HoUivgsworthy  after 
the  rendition  of  the  judgment,  sold  and  conveyed  the  real 
estate  upon  which  it  was  a  lien  to  one  Edmonstonj  who  sold 
and  conveyed  it  to  the  plaintifi',  and  that  the  plaintijBf  sold 
and  conveyed  the  same,  by  deed  of  warranty,,  to  one  Jones; 
that  an  execution  issued  on  said  judgment  had  been 
placed  in  the  hands  of  said  Orane,  the  sheriff,  who  had 
levied  it  on  said  real  estate,  and  was  about  to  sell  the  same. 
It  is  further  alleged  that  the  plaintift'  fully  paid  said  judg- 
ment, and  the  interest  and  costs  due  thereon,  for  said  Martha, 
to  said  McOuUochy  in  his  lifetime.  The  complaint  prayed 
that  the  sheriff  be  enjoined  from  selling  said  real  estate  on 
said  execution,  &c.  Banger^  the  aidministrator,  appeared 
and  demurred  to  the  complaint.  The  demurrer  was  over- 
ruled, to  which  ruling  an  exception  was  taken,  and  Ranger 
then  answered  by  a  general  denial.  Trial  by  jury,  and  ver- 
dict that  the  allegations  of  the  complaint  were  true,  and 
"that' the  judgment  mentioned  in  the  complaint  had  been 
fully  paid  and  satisfied,  principal,  interest  and  costs." 
Motion  for  a  new  trial  made  and  overruled,  and  an  order  of 
perpetual  injunction  against  the  collection  of  the  judgment. 
Ranger  appeals. 

The  overruling  of  the  demurrer  to  the-complaint  is  com- 
plained of  as  erroneous.  The  objection  urged  to  the  com- 
plaint is,  that  the  facts  stated  do  not  show  such  an  interest  in 
Hollingsworth  as  to  entitle  him  to  become  the  party  pl^tiff ; 
that  having  sold  and  conveyed  the  real  estate  to  Jones,  he, 
alone,  if  any  one,  could  maintain  the  suit. 

It  is  alleged  in  the  complaint  that  HoUingsworth  conveyed 
the  land  to  Jones  by  deed  of  warranty.  The  judgment  was 
not  satisfied  of  record,  and  was,  therefore,  an  apparent  lien 
on  the  real  estate.  The  administrator  denied  its  payment, 
and  was  proceeding  to  collect  it  by  a  sale  of  the  real  estate. 
HoUingsworth  had  notice  of  these  facts.  *He  was  liable  to 
Jones  on  the  covenants  of  his  deed,  if  the  title  to  the  real 
estate  failed.  His  liability  was  in  danger  of  becoming  fixed 
by  the  sale  under  the  execution.    These  facts,  we  think^ 
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show  Hiat  HoUingstDorth  had  an  ^^  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demanded;"  such  an 
interest  as  entitled  him  to  bring  the  suit.  2  O.  &  H.,  §  17, 
p.  45.  In  this  conclusion  we  are  fully  sustained  by  the  cases 
of  The  CUy  of  Hartford  v.  Chipnia7i,  21  Conn.  488,  and  Bed- 
wine  V.  Brown  10  Qeor^  811. 

A  question  is  also  presented  upon  the  admission  by  the 
oonrt  of  the  plaintifi'  to  testify  as  a  witness  on  the  trial,  on 
his  own  behalf.  But  the  record  shows  that  the  court  re- 
quired him  to  testify.  There  was  no  error  in  this.  Bee 
Acts  1865,  §  8,  p.  59. 

The  judgment  is  affirmed,  with  costs,  to  be  levied  of  the 
assets,  &c. 

EggUston  ^  MaxweUy  A.  O.  Porter^  B,  Harrison^  and  W. 
P.  FishbacJcj  for  appellants. 

B.  E.  BhoadSy  J.  E.  McDonald^  A.  L.  Boaehe  and  D. 
SheekSy  for  appellee. 


Butleb's  Administrator  v.  ANnERsoN. 

LotT  Note. — Fi.EAi>iiro. — A  complaint  upon  a  promissory  note  alleged  that 
the  note  was  in  the  possession  of  a  third  person,  who  held  it  without  right, 
and  had  carried  it  beyond  the  jurisdiotion  of  the  court,  and  beyond  the 
control  of  the  plaintiff. 

Edd,  that  the  facta  aUeged  were  equivalent  to  an  averment  of  the  loss  of 
the  note. 

Ueldj  also,  that  the  person  who  was  alleged  to  have  wrongful  possession  of 
the  note  was  not  a  necessary  party  defendant. 

APPEAL  from  the  Hoxoard  Common  Pleas. 

Gbbqory,  J. — Stephen  D.  L.  BiUler*s  administrator  sued 
Thomas  G.  and  Joseph  C.  Anderson  on  a  promissory  note,  a 
copy  of  which  is  made  a  pdrt  of  the  complaint.  It  is  aver- 
red that  the  note  was  wrongfully  and  unlawfully  taken 
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posseBsioii  of  by  one  Abiah  Butler y  after  the  death  of  the 
plaintiff's  intestate,  and  carried  away  by  him  beyond  the 
power  and  control  of  the  plaintiflT,  or  the  process  of  tho 
court.  This  allegation  is  supported  by  the  affidavit  of  one 
Antevy  filed  with  and  accompanying  the  complaint.  The 
death  of  Joseph  C.  Anderson  was  suggested  in  the  court 
below.  The  other  defendant  demurred  to  the  complaint. 
The  demurrer  was  sustained,  and  this  presents  the  question 
in  the  case  at  bar. 

It  is  claimed  that  the  complaint  is  insufficient,  because  it 
does  not  declare  upon  the  instrument  as  a  lost  note.  We 
think  the  averment  is  sufficient.  The  plaintiff  could  un- 
doubtedly have  declared  on  the  note  as  lost,  but  it  is  just  as 

well  to  state  the  facts  which  show  that  the  instrument  is  lost. 

« 

It  is  claimed  that  AHah  Butler  is  a  necessary  party  de- 
fendant, to  answer  as  to  his  interest  in  the  note.  The  com- 
plaint shows  that  he  has  none.  The  defendant  cannot  be 
prejudiced.  The  note  is  not  payable  at  a  bank  in  this 
State.  It  is  not  commercial  paper  under  the  statute.  The 
defendant  can  pay  the  note  to  the  rightful  owner,  and  this 
will  avail  him  as  a  defense  against  the  note,  even  in  the 
hands  of  an  innocent  bona  fide  holder.  2  G.  &  H.,  §  3,  p.  G58. 
The  court  below  erred  in  sustaining  the  demurrer  to  the 
complaint.' 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 

C.  N.  PoUardy  for  appellant. 

N.  It.  Linsday  and  J,  J.  LewiSy  for  appellee. 
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Thb  SxATBy  for  the  use  of  Republican  Township  of  Jeffer- 
son Coanty  v.  ISarhart  and  Another. 

Paktibs. — ^A  soit  to  set  aside  a  contract  for  the  building  of  a  school  house, 
and  to  enjoin  the  doing  of  the  work,  on  the  ground  of  fraud,  on  the  part 
of  the  township  trustee,  in  the  making  of  the  contract,  is  properly 
brought  in  the  name  of  the  State,  for  the  use  of  the  civil  township. 

Afpeaii  to  School  Ezakinbb. — ^The  remedy  provided  by  section  89  of  the 
act  to  proyido  for  a  general  system  of  common  schools,  (Acts  1861,  p.  78), 
by  an  appeal  to  the  school  examiner,  is  not  in  such  case  exclusive.  The 
matter  involved  is  not  "a  local  question  relating  to  the  building  of  school 
houses." 

APPEAL  from  the  Jefferso^i  Circnit  Court. 

Greqobt,  J. — Suit  by  the  appellant  against  JBJarhart  and 
Davidson  to  set  aside  a  contract  made  by  Earhart^  while 
tmstee  of  said  township,  with  himself  and  Davidson^  for 
building  a  school  house  in  district  Ko.  8,  of  said  township, 
and  to  enjoin  the  appeUees  from  proceeding  with  the  work. 
There  is  an  allegation  of  actual  fraud  in  making  the  con- 
tract. A  demurrer  was  sustained  to  the  complaint  by  the 
court  below,  and  this  presents  the  only  question  in  the  case. 
We  have  not  been  furnished  with  a  brief  by  the  appellees, 
and  do  not  know  on  what  ground  the  demurrer  was  sus- 
tained, except  as  we  learn  it  from  the  appellant's  brief 
The  demurrer  is,  first,  for  want  of  jurisdiction  in  the  court; 
second,  for  defect  of  parties ;  and  third,  that  the  complaint ' 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  parties  were  proper.  Acts  1865,  §  145,  p.  82.  The 
facts  alleged  are  sufficient.  We  are  informed  by  the  appel- 
lant's brief  that  the  demurrer  was  sustained  on  the  ground 
that  the  court  had  no  jurisdiction ;  that  it  was  assumed  that 
the  only  remedy  was  by  an  appeal  to  the  school  examiner, 
under  section  89  of  the  act  to  provide  for  a  general  system 
of  eonmion  schools.  Acts  1861,  p.  78.  That  section  pro- 
vides that  ^^  appeals  shall  be  allowed  from  the  decisions 
of  the  trustees,  relative  to  school  matters,  to  the  school 
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examiners^  who  shall  receive  and  promptly  determme  the 
same,  according  to  the  rules  which  govern  appeals  from 
jastices  of  the  peace  to  the  Common  Pleas  or  Circait 
Court,  so  far  as  such  rules  are  applicable,  and  their  deci- 
sion of  all  local  questions  relating  to  the  establishment  of 
schools,  and  the  location,  building,  repair,  or  removal  of 
school  houses,  or  the  transfer  of  persons  for  school  purposes, 
shall  be  final."  We  do  not  think  that  thiB*  section  embraces 
the  case  in  judgment.  Here  the  object  of  the  complaint  is 
to  set  aside  a  contract  fraudulently  entered  into  by  the 
township  trustee  with  himself  and  another,  for  the  building 
of  a  school  house.  It  is  not,  in  our  opinion,  a  "local  ques- 
tion relating  to  the  building  of  school  houses,"  but  is  a 
question  of  fraud,  of  which  the  court  below  had  jurisdic- 
tion. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer to  the  complaint,  and  for  further  proceedings. 

C.  E.  Walker  and  A.  2>.  Matthews^  for  appellant. 

H.  W.  Marrington  and  X  A.  Korbhfy  for  appellees. 


The  State  v.  Cornwall. 

Tax  oir  Dogb.— The  act  of  Jfarch  2,  1865,  "to  discourage  the  keeping  of 
oseleBS  and  aheep-kiUing  dogs,"  is  constitntionaL 

APPEAL  from  the  Vigo  Common  Pleas. 

Rat,  C.  J. — ^This  was  a  prosecution  against  the  appellee, 
who  was  auditor  of  Vigo  county,  for  refusing. to  chaigB 
upon  the  tax  duplicate  against  the  owner  of  a  dog,  the  pen« 
alty  provided  by  law  for  keeping  the  animal.  The  sixth 
section  of  the  act  of  March  2,  1865,  ^^to  discoorage  the 
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keeping  of  useless  and  sheep-killing  dogs,  and  providing 
penalties  for  the  violation  of  any  of  the  provisions  of  said 
act  by  officers  and  others/'  &c.,  authorizes  the  proceeding 
contemplated  in  this  case.  A  motion  to  quash  the  informa- 
tion was  sustained.  This  was  error.  We  have  held  the  act 
cited  to  be  constitutional.    MitcheU  v.  Williams^  ante  p.  62. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded,  with  directions  to  overrule  the  motion  to  quash. 

D.  E.  WiOiamsonj  Attorney  General,  for  the  State. 

J.  P.  Bcdrd  and  (7.  Oruft,  for  appellee. 


Thb  State,  on  the  complaint  pf  Zehner,  v.  Yareibk. 

I  27    121 
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SuBSTT  OF  THE  PEACS. — ^DiBCHAROE  OF  JuET. — ^Tho  proTision  of  the  consti-         ^   1*^^ 

taUon  that  no  person  shall  be  twice  put  in  jeopardy  for  the  same  offense  

does  not  apply  to  a  proceeding  for  surety  of  the  peace. 

APPEAL  from  the  Marshal  Common  Pleas. 

Elliott,  J. — Complaint  before  a  justice  of  the  peace,  by 
Zehner  against  Vankirky  for  surety  of  the  peace.  The  jus- 
tice found  that  Zehner  had  just  cause  to  entertain  the  fears 
expressed  in  his  affidavit  against  the  defendant,  who  there- 
upon entered  into  a  recognizance,  as  required  by  the  statute, 
for  his  appearance  at  the  next  term  of  the  Court  of  Com- 
mon Pleas,  to  answer  said  complaint.  In  the  latter  court, 
the  issue  was  submitted  to  a  jury  for  trial.  The  jury,  fail- 
*  log  to  agree  on  a  verdict,  were,  in^e  absence  of  the  prose- 
cuting witness  and  his  counsel,  discharged  by  the  court 
from  the  further  consideration  of  the  case.  Zehner  after- 
wards, during  the  same  term,  moved  the  court  that  another 
jtity  be  empanneled  to  try  said  cause,  which  motion  tho 
cotirt  overruled,  and,  over  Zehner^s  objections,  discharged 
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the  defendant,  and  rendered  final  judgment  against  ZehneTy 
the  prosecuting  witness,  for  costs.  To  these  rulings  Zekner 
excepted,  and  appeals  to  this  court. 

ISo  brief  has  been  filed  in  behalf  of  the  appellee.  The 
record  does  not  disclose  any  reason  for  the  action  of  the 
court,  in  discharging  the  defendant  and  adjudging  the  costs 
against  the  prosecuting  witness,  and  we  are  wholly  unable 
to  discover  one.  The  appellant's  counsel,  in  their  brief,  say 
that  the  court  below  discharged  the  defendant  because  by 
the  submission  of  the  case  to  a  jury  he  had  once  been  put 
in  jeopardy,  and  could  not  be  again  tried,  and  that  the  dis- 
charge of  the  jury,  because  of  their  failure  to  agree,  was 
tantamount  to  an  acquittal.  But  this  is  not  a  prosecution 
for  a  crime  or  offense  committed.  It  is  a  proceeding  to  re- 
strain or  prevent  the  commission  of  a  crime,  to  which  the 
constitutional  provision  alluded  to  has  no  application.  See 
Hurray  v.  The  State,  26  Ind.  141. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

C  H.  Reeve,  T.  A.  Hendriclcs^  0.  B.  Hard  and  A.  W.  Ejen- 
drickSj  for  appellant. 


m  6^1  Shaffer  v.  Eichardson's  Administrator. 


Dbsobnts. — Abandorxsnt  akd  Adultery  or  Wipb. — ^In  order  to  bar  the 
widow's  interest  in  her  deceased  husband's  estate,  under  section  82  of  the 
statute  of  descents,  (1  G.  &  H.  298,)  two  things  must  concur:  First,  she 
must  have  left  her  husband,  and,  second,  have  been  liying  in  adultery  at 
the  time  of  his  death. 

Witness. — WiVE.-r-DBCEDBNT's  Estatb. — In  a  suit  by  the  widow  against  the 
administrator  of  her  deceased  husband,  to  compel  him  to  make  distribu- 
tion to  her  of  her  share  of  the  personal  estate,  the  widow  is  a  competent 
witness  as  to  all  facts  within  her  own  knowledge. 
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I>Bscx2rT8. — ^WiTE-'s  Shaxb  OF  PxBBONALTT. — ^The  widow  is  entitled,  under 
the  statute,  absolutely,  to  $S00  of  the  personal  estate  of  her  deceased 
husband,  but  the  husband  may,  by  will,  depriye  her  of  any  share  in  the 
residue  of  the  personal  estate. 

APPEAL  from  the  De  Kalb  Common  Pleas. 

Elliott,  J. — The  appellant,  Margaret  R.  Shaffer^  claiming 
to  be  the  widow  of  Theron  Richardson^  who  died  at  said 
county  of  De  KaUby  testate,  filed  •a  petition  in  the  Court  of 
Common  Pleas,  against  RutaUy  the  administrator  of  said 
estate,  with  the  will  annexed,  alleging  that  all  the  debts 
against  said  estate  had  been  fully  paid,  and  that  there  re- 
maiDcd  in  the  hands  of  the  administrator  the  sum  of  $3,500 
for  distribution,  and  praying  an  order  against  said  adminis- 
trator that  he  pay  to  her,  as  such  widow,  first,  the  sum  of 
$800,  to  which  she  is  entitled  by  law,  and,  second,  one-third 
of  the  residue  of  said  estate  in  his  hands  for  distribution. 

Answer  in  two  paragraphs.  1.  The  general  denial. 
2.  Admitting  the  marriage,  but  alleging  that  in  1857,  the 
said  Margaret  left  her  said  husband,  and  at  the  time  of  his 
deafli  was  living  in  adultery  with  one  Adam  Shaffer.  Reply 
in  denial  of  the  second  paragraph. 

The  court,  to  which  the  issues  were  submitted  for  trial,  at 
the  request  of  the  plaintiff,  made  a  special  finding  of  the 
facts,  and  of  the  conclusions  of  law  upon  them.  The  find- 
ing is  as  follows :  ^<  That  said  plaintiff  was  married  to  said 
Tha-on  Richardson  in  the  year  1839,  in  Richland  county, 
0}do^  where  they  resided  four  years,  when  they  removed  to 
fcrlage  county,  Ohio,  where  they  resided  one  year,  when  they 
removed  to  Steuben  county,  Indiana^  where  they  resided 
two  years,  and  then  removed  to  ConstantinCj  ]tEchigan,  and 
there  remained  until  the  first  day  of  AprU,  1851 ;  that  after 
their  said  marriage,  up  to  said  last  mentioned  day,  they 
continued  to  live  together  as  husband  and  wife ;  that  during 
the  winter  preceding  said  first  of  April,  1851,  they  did 
not  live  happily  together,  and  part  of  the  time,  during  said 
winter,  the  said  Theron  did  not  spend  his  time  at  home  at 
lught,  but  stayed  at  a  hotel  in  the  village;  that  on  the  first 
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day  of  AprUj  1851,  said  Theron  left  his  said  wife,  taking  with 
him  a  boy,  a  son  of  his  and  of  said  plaintiff,  then  nine  years 
old,  and  went  to  the  State  of  Indiana^  Lagrange  county,  leav- 
ing his  said  wife  and  three  daughters,  also  the  issue  of  the 
said  marriage,  without  informing  his  said  wife  or  daughters 
where  he  was  going;  that  said  Theron  remained  away  until 
some  time  in  July  of  the  same  year,  when  he  returned  and 
took  away  some  of  his  property  which  he  had  left;  that 
said  Theron  was  not  again  heard  from  by  his  said  wife,  until 
in  OdobeTj  1862 ;  that  after  he  had  left  in  Jub/y  1851,  having 
heard  that  he  was  dead,  and  believing  such  to  bo  the  case, 
plaintiff  removed,  with  her  three  daughters,  to  the  State 
of  New  Yorky  and  there  remained  until  some  time  in  the 
year  1852,  when  she,  with  said  daughters,  removed  to  Wil- 
liams  county,  OhiOy  where  she  has  since  continued  to  live; 
that  sometime  in  the  year  1855,  she  was  married  to  one 
Shaffer^  with  whom  she  has  since  continued  to  live,  and  to 
co-habit  with  him  as  his  wife;  that  at  the  time  of  the  mar- 
riage of  said  plaintiff  with  said  Slwffery  she  supposed  that 
said  Theron  wb&  dead,  and  remained  in  that  beUef  until  some 
time  in  the  month  of  October,  1862,  when  she  was  informed 
and  knew  that  said  Theron  was  still  alive,  and  residing  in 
De  Kalb  county,  Indiana;  that  said  plaintiff*,   after  said 
month  of  October,  1862,  with  full  knowledge  of  all  the  facts, 
continued  to  live  with  said  Shaffer  as  his  wife  until  the 
present  time,  and  to  co-habit  with  him  as  such ;  that  said 
Theron  married  a  woman  with  whom  he  lived  until  the  time 
of  his  death,  which  occurred  in  the  month  of  April,  1864,  at 
DeKaJh  county,  Indiana,-,  that  neither  said  Theron,  nor  said 
plaintiff*,  ever  obtained  a  divorce  from  the  other;  that  said 
Theron  left  property  of  the  value  of  between  ^3,000  and 
$4,000,  and  that  said  Joel  A.  Rvian,  as  the  administrator  of 
said  Theron,  has  in  his  hands  for  distribution  the  sum  of  about 
$3,000,  and  that  said  plaintiff  has  demanded  of  said  admlA- 
istrator  the  sum  of  money  and  share  to  which  she  would  be 
entitled  as  the  widow  of  said  deceased.    From  which  feu^ts 
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the  court  finds  the  following  conclusions  of  law,  to-wit: 
That  said  plaintifi"  was,  at  the  time  of  the  death  of  Bieh' 
ardson,  living  in  adultery  with  said  Shaffer,  having  before 
that  time  left  her  said  husband,  TTieron  Richardson^  and  that 
ehe  is  not  entitled  to  take  any  part  of  his  estate,  and  there- 
fore the  court  now  finds  for  the  defendant.  The  plaintiff 
excepted  to  the  conclusions  of  law  stated  byi;he  court  from 
the  fsLCts  found  in  the  case,  and  also  moved  the  court  for  a 
judgment  for  the  plaintiff*  upon  the  facts  so  found,  which 
tjiotion  and  exceptions  were  overruled,  and  the  plaintiff 
excepted  and  appeals  to  this  court. 
It  is  insisted  by  the  appellant  that  the  court  erred: 

1.  In  holding  as  a  conclusion  of  law  from  the  facts  as 
found  by  the  court,  that  the  appellant  is  not  entitled  to  any 
portion  of  the  estate  of  said  Theron  Richardsorty  deceased. 

2.  In  drawing  the  conclusion  that  the  facts  as  found  con- 
stituted a  leaving  by  the  plaintiff  of  the  said  Theron  Rich- 
ardsoTiy  within  the  meaning  of  the  statute. 

8.  In  rendering  judgment  against  the  appellant. 

The  first  and  second  assignments  of  error  relate  to  the 
conclusions  of  law  drawn  by  the  court  from  the  facts  as 
found,  and  the  third  to  the  rendering  of  judgment  against 
the  appellant.  It  will  be  borne  in  mind  that  the  court  found, 
as  a  part  of  the  facts  of  the  case,  that  the  wife  did  not,  in 
fact,  leave  or  abandon  the  husband,  but  that,  on  the  contrary, 
be  voluntarily  left  and  abandoned  her,  and  went  to  a  dis- 
tant part  of  the  country,  to  her  unknown;  that  she  re- 
mained with  her  daughters  at  the  place  whore  they  were 
residiDg  at  the  time  of  his  abandonment,  until  after  she  was 
informed  and  believed  that  he  was  dead;  that  subsequently, 
after  a  lapse  of  four  years,  and  under  the  confident  belief 
in  Richardson^s  death,  she  married  Shaffer,  but  that  in  Octo- 
ber, 1862,  she  learned  that  Richardson  was  alive,  and  resided 
in  De  Kalb  county,  in  this  State,  after  which  she  continued 
to  live  with  Shaffer.  From  these  facts,  the  court  found,  as  a 
conclusion  of  law,  not  as  a  fact,  that  she  left  her  husband. 
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The  several  assignments  of  error  are  so  intimately  con- 
nected as  to  form,  in  effect,  but  a  single  question,  the  de- 
cision of  which  must  depend  upon  the  construction  that 
must  be  given  to  section  82  of  the  act  regulating  descents, 
and  the  apportionment  of  estates.  1  G.  &  H.,  298.  That 
section  reads  as  follows:  ^^If  a  wife  shall  have  left  her  hus- 
band, and  shall  be  living  at  the  time  of  his  death  in  adul- 
tery, she  shall  take  no  part  of  the  estate  of  her  husband." 
It  is  urged  by  the  appellant,  that  to  bar  the  rights  of  the 
wife  in  her  husband's  property,  under  this  provision  of  the 
statute,  the  concurrence  of  two  material'facts  are  required: 
First,  the  wife  must  have  left,  or,  in  other  words,  have  aban- 
doned her  husband,  and,  second,  she  must  have  been  living  in 
adultery  at  the  lime  of  his  death ;  that  each  of  these  facts  are 
alike  essential,  and  the  existence  of  either  one,  without  the 
other,  cannot  bar  her  rights.  We  are  not  favored  with  any 
argument. on  this  question  by  the  counsel  for  the  appellee. 

The  adultery  of  the  wife  did  not  bar  her  dower  at  common 
law,  but  it  was  enacted  by  the  84th  chapter  of  the  English 
statute  of  18  Edw.  1,  commonly  called  the  statute  of  West- 
minster 2,  that  "if  a  wife  willingly  leave  her  husband  and 
go  away,  and  continue  with  her  advouierer,  (adulterer,)  she 
shall  be  barred  for  ever  of  action  to  demand  her  dower, 
that  she  ought  to  have  of  her  husband's  lands,  if  she  be 
convict  thereupon,  except  that  her  husband  willingly,  and 
without  coercion  of  the  church,  reconcile  her,  and  suffer 
her  to  dwell  with  him,  in  which  case  she  shall  be  restored 
to  her  action." 

It  seems  to  have  been  a  controverted  question,  under  that 
statute,  whether  the  adultery  of  the  wife  would  bar  her 
dower,  unless  she  left  her  husband  by  eloping  with  her 
adulterer.  Chancellor  Kent  seems  to  have  regarded  such 
elopement  as  necessary  to  the  bar.  4  'Kent's  Com.,  pp.  52, 53, 
and  notes.  But  in  Hetherington  v.  Graham^  decided  in  1829, 6 
Bing.  185,  the  question  was,  whether,  under  the  statute,  the 
eonmiitting  an  act  of  adultery,  and  continuing  with  the 
adulterer,  was  a  bar  to  the  wife's  right  of  dower,  where  ehe 
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had  previously  left  her  husband,  with  his  consent,  and  was 
livmg  apart  from  him,  with  such  consent,  at  the  tune  of  the 
adultery,  or  whether  it  was  necessary,  in  order  to  satisfy 
the  words  of  the  statute,  that  the  original  leaving  of  the 
husband  should  have  been  a  leaving  with  the  adulterer,  by  his 
means  or  persuasion.  It  was  held  that  if  the  wife  leaves 
her  husband  voluntarily,  and  afterwards  lives  in  adultery, 
her  dower  is  barred,  though  she  does  not  elope  with  the 
adulterer.  In  concluding  the  opinion,  after  reviewing 
several  previously  decided  cases,  under  the  same  statute. 
Chief  Justice  Tindal  said :  "  We  hold  the  proper  construe- , 
tion  of  the  statute  to  be  what  the  words  still  will  warrant, 
that  if  a  woman  leaves  her  husband  with  her  own  free  will, 
and  afterwards  lives  in  adultery,  the  dower'is  forfeited." 

In  a  recent  case  in  Upper  Canada,  where  the  husband  had 
first  deserted  his  wife  and  then  she  had  lived  in  adultery, 
she  was  held  not  to  be  barred.  Graham  v.  Law,  6  TJ.  C.  C.  P. 
310,  referred  to  in  1  Bishop  on  Marriage  and  Divorce,  §  628. 

In  Cogswell  v.  Tibbetts,  8  K".  H.  41,  in  which  State  the 
Btatute  of  18  Edw.  1,  above  cited,  was  held  to  be  in  force, 
the  question  was,  whether  a  woman,  living  in  adultery  at 
the  time  of  her  husband's  death,  without  having  left  or 
eloped  with  her  adulterer,  had  forfeited  her  dower,  and  it 
was  held  that  she  had  not.  It  seems  evident  to  us  that  a 
proper  construction  of  the  English  statute  requires  that 
there  should  be  a  voluntary  abandonment  of  the  husband 
by  the  wife,  as  well  as  her  subsequent  adultery,  to  bar 
dower.  Such  is  clearly  the  construction  given  to  it  by  the 
American  courts,  and,  we  think,  the  leading  Efkglish  cases 
are  to  the  same  eftect.  But  however  that  may  be,  we  must 
presume  that  our  statute,  in  so  far  as  it  can  be  deemed  to 
have  been  based  on  the  English  statute,  was  enacted  in  view 
of  the  construction  given  to  that  statute  by  the  American 
courts.  The  language  of  the  thirty-second  section  is  plain, 
imequivocal  and  explicit :  "  If  a  wife  shall  have  left  her  hus- 
band, and  shall  be  living,  at  the  time  of  his  death,  in  adul- 
tery," Ac.    So  long  as  language  can  be  made  to  express  ideas, 
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no  room  would  Beetm  to  be  left  here  for  constraction ;  and 
we  cannot  ignore  or  disregard  the  requirement  that  the  wife 
mnst  have  left  the  husband,  and  hold  that  the  fact  alone  cf 
her  living  in  adultery  at  the  time  of  his  death  bars  her 
claim  in  her  husband's  property,  without  a  total  disregard 
of  the  plain  letter  as  well  as  the  spirit  of  the  act.  Ques- 
tions may  arise,  under  the  statute,  as  to  what  particular  nets 
will  amount  to  an  abandonment  by  the  wife,  but  no  such 
question  is  presented  here.  !No  act  of  hers,  even  indicating 
a  willingness  to  a  separation,  is  shown;  but,  on  the  contra- 
.  ry,  the  husband  voluntarily  abandoned  her,  left  the  neigh- 
borhood of  their  residence, ,  and  so  concealed  from  her 
his  place  of  abode  as  to  render  it  improbable  that  idie  could 
follow  him. 

The  marriage  of  the  appellant  with  Shaffer  was  void,  be- 
cause Richardson^  her  husband,  was  still  living,  and  they  had 
not  been  divorced;  she  was,  th^efore,  in  a  strictly  legal 
sense,  guilty  of  adultery.  But,  under  the  facts  found  by  the 
court,  not  of  intentional  or  criminal  adultery,  at  least  up  to 
the  time  that  she  was  informed  that  Eicliardson  was  still 
living,  for,  believing  that  he' was  dead  at  the  time  of  her 
marriage  with  Shaffer^  there  was  no  moral  turpitude  until 
she  learned  the  fact  that  Richardson  was  living.  She  con- 
tinued, however,  to  live  with  Shaffer^  after  she  acquired  a 
knowledge  of  that  fact,  up  to  the  time  of  Richardson^s 
death,  a  period  of  about  eighteen  months.  Applying  the 
rule  that  she  must  be  presumed  to  >know  the-  law,  it  would 
follow  that  she  must  have  known,  during  that  period,  that 
she  was  living  in  adultery  with  Shaffer.  But  the  decision 
of  this  point  is  not  necessary  to  a  final  disposition  of  the 
case,  and  we  do  not,  therefore,  decide  it, 

We  think  the  court  erred  in  the  conclusion  of  law,  from 
the  facts  found,  that  the  appellant  left  her  hu^>and,  and 
also  in  rendering  judgment  for  the  defendant. 

On  the  trial  of  the  cause,  the  appellant  was  swom  and 
permitted  to  testify  as  a  witness,  in  her  own  behalf^  over 
the  objection  of  the  defendant.    She  testified  to  the  mate- 
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rial  facts  fonnd  by  the  court,  except  those  in  relation  to  the 
condition  of  the  estate,  the  administration  thereof,  and  the 
amount  of  assets  in  the  hands  of  the  administrator  for  dis* 
tribution.  To  the  admission  of  this  evidence  the  defend- 
ant excepted,  and  assigns  the  same  for  cross-error. 

The  first  objection  urged  to  the  evidence  is,  that  it  comes 
within  the  first  proviso  of  section  8  of  the  act  in  relation  to 
witnesses,  &c.    Acts  1865,  p.  69.    We  do  not  so  regard  it. 
This  is  not  a  suit  in  which  a  judgment  is  sought  against 
the  estate  represented  by  the  administrator,  within  the 
meaning  of  that  proviso.    The  object  is  not  to  recover  a 
judgment  against  the  administrator  upon  a  debt  or  demand 
against  the  estate,  or,  in  any  wise,  to  diminish  the  amount 
of  assets  in  his  hands  for  distribution.     The  appellant 
claims  to  be  a  distributee  of  the  estate,  and  the  evidence 
given  by  her  went  simply  to  the  question  of  her  right  as 
tlMj  decedent's  widow  to  claim  as  such.    Nor  does  it  come 
within  the  second  proviso  of  that  section.    This  is  not  an 
action  against  heirs,  nor  is  it  founded  on  a  contract  with, 
or  demand  against,  the  ancestor,  within  the  meaning  of  that 
proviso.    JSo  evidence  was  given  by  the  appellant  of  any 
communication  made  to  her  by  her  husband,  in  contraven- 
tion of  the  prohibition  of  said  section.    Her  evidence  was 
only  as  to  matters  within  her  own  knowledge,  of  which 
8he  was  authorized  to  testify. 

It  is  claimed  that  the  appellant  is  entitled,  first,  to  three 
hundred  dollars  of  the  personal  estate  of  the  deceased;  and, 
second,  to  one-third  of  the  residue  after  the  payment  of  the 
debts  of  the  deceased  and  the  expenses  of  administration. 
That  she  is  entitled  to  three  hundred  dollars,  under  section 
21  of  the  act  regulating  descents  and  the  apportionment  of 
estates,  (1  G.  &  H.  295,)  there  can  be  no  question ;  but  her 
rigjlit  to  a  distributive  share  of  the  residue,  presents  &  differ- 
ent question. 

Section  24  of  the  act  just  cited  provides  that  ^'  if  a  man 
<fie  intestate,  leaving  a  widow  and  child,  or  children,  not 
Vol.  XXVn.— 9 
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exceeding  two,  the  personal  property  of  such  intestate  shall 
he  equally  divided  among  'the  widow  and  children,  the 
widow  taking  an  equal  share  with  one  child;  but  if  the 
number  of  children  exceeds  two,  the  widow's  share  sliall 
not  be  reduced  below  one-third  of  the  whole." 

It  is  also  provided,  by  section  137  of  the  act  in  relation 
to  the  settlement  of  decedents  estates,  that  "when  the  de- 
ceased shall  have  died  intestate,  the  surplus  remaining  after 
the  payment  of  all  debts,  and,  in  case  of  a  will,  after  the 
payment  of  all  debts  and  legacies,  shall  be  distributed  to 
the  legal  heirs  thereof,  according  to  the  law  of  descents  in 
force  in  this  State,  unless  such  decedent  was  an  inhabitant 
of  another  State,  in  which  case  such  surplus  shall  be  dis- 
tributed according  to  the  laws  of  that  State." 

These  are  the  only  provisions  of  the  statutes  of  descent, 
and  for  the  distribution  of  the  personal  estate  of  dece- 
dents, bearing  on  the  question  under  consideration.  T^e 
right  of  the  widow  to  one-third  of  the  real  estate  of  which 
the  husband  dies  seized  is  secured  to  her  by  law.  It  is  not 
subject  to  the  payment  of  the  husband's  debts,  nor  can  he 
deprive  her  of  it  by  will.  But  no  such  right  is  secured  to 
her  in  his  personal  estate,  except  as  to  the  sum  of  three 
hundred  dollars.  He  may  deprive  her  of  any  share  in  the 
residue  by  will,  but  if  he  die  intestate,  then,  as  we  have 
seen,  the  widow  is  entitled  to  one-third  of  his  personal 
estate,  after  the  payment  of  all  debts.  In  this  case,  the 
will  of  the  decedent  is  not  in  the  record,  nor  did  the  court 
make  -any  finding  in  reference  to  it. 

It  is  claimed  by  the  appellant's  counsel  that  her  right  as 
^^Richardson^s  widow  to  three  hundred  dollars,  out  of  the 
funds  in  the  hands  of  the  defendant,  and  to  One-third  of 
the  residue,  is  admitted,  unless  barred  by  the  facts  found 
by  the  fcourt."  But  we  do  not  so  understand  the  record. 
It  is  stated  in  the  complaint  that  Bichardson  died  testate, 
on  the  23d  day  of  AprU^  1864,  at  the  county  of  DeKaJIb,  pos- 
sessed of  a  considerable  estate,  and  disposed  of  the  same 
to  certain  persons,  whose  names  are  stated.    The  estate 
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60  disposed  of  is  the  same  of  which  the  appellant  claims  a 
distribative  share.  The  facts  that  Richardson  died  testate, 
and  that  he  disposed  of  his  estate  by  will,  being  thus  ad- 
mitted in  the  complaint,  it  was  not  necessary  to  a  tinal  dis- 
position of  the  case  that  the  court  should  make  any  finding 
m  reference  to  them ;  they  were  not  in  issue.  "We  think, 
therefore,  that  under  the  allegations  of  the  complaint,  and 
the  facts  as  found  by  the  court,  the  appellant  is  only  entitled 
to  three  hundred  dollars. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  the  Court  of  Common  Pleas,  with  instructions 
to  enter  an  order  that  the  defendant,  as  administrator  of 
Richardson^  pay  the  appellant  three  hundred  dollars. 

J.  L.  Worden  and  J.  Morris^  for  appellant. 

A.  ElUson^  for  appellee. 


Shaffer  v.  The  State. 

DucnAAOK  OF  JuET. — Once  IN  Jeofabdt. — Tho  disohargo  of  a  jury  in  a 
criminal  case,  without  the  consent  of  tho  accused,  after  ample  time  spent 
in  deliberation,  because  of  their  inability  to  agree  upon  a  verdict,  docs 
not  entitle  the  defendant  to  his  discharge. 

APPEAL  from  the  Clay  Common  Pleas. 

Elliott,  J. — ^An  information  was  filed  in  the  Court  of 
Common  Pleas  of  Clay  county  against  the  appellant, 
Shaffer,  charging  him  with  the  commission  of  a  malicious 
trespass.  The  case  was  submitted  to  a  jury  on  a  plea  of 
not  guilty.  The  jury,  after  deliberating  on  a  verdict  for 
eighteen  hours,  returned  into  court  and  "reported  that 
they  were  unable  to  agree  upon  a  verdict,"  whereupon  the 
court  discharged  them,  and  ordered  the  defendant  to  enter 
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into  a  recognizance  for  his  appearance  at  the  next  term  of 
the  court,  to  answer  said  charge,  which  he  did. 

The  record  is  silent  as  to  whether  the  defendant  was 
present  in  court  on  the  return  of  the  jury,  or  assented  to 
their  discharge.  At  the  same  term  of  the  court,  the  de- 
fendant filed  a  written  motion  claiming  his  discharge,  on 
the  ground  that  the  jury  had  been  discharged  without  his 
consent,  and  that  he  could  not  be  again  put  in  jeopardy 
by  another  trial  for  the  same  offense.  The  court  over- 
mled  the  motion,  and  continued  the  cause  until  the  suc- 
ceeding  term.  At  the  next  succeeding  term  of  the  court, 
tbo  defendant  was  tried  and  convicted  of  said  offense,  and 
fined  one  dollar.  Before  the  commencement  of  the  trial, 
he  renewed  the  motion  for  his  discharge,  for  the  same 
reasons  stated  in  the  previous  motion,  which  the  court 
again  overruled.  After  verdict  he  moved  in  arrest  of  judg- 
ment for  the  same  reasons,  but  the  court  also  overruled 
this  motion,  and  rendered  judgment  on  the  finding  of  the 
jury.  To  all  of  these  rulings  the  defendant  excepted,  and 
appeals  to  this  court. 

The  question  presented  here  is,  did  the  discharge  of  the 
first  jury,  under  the  circumstances  stated,  operate  as  an 
acquittal  of  the  defendant  7 

It  is  weU  settled  that  the  discharge  of  the  jury  in  a  crim- 
nal  case,  after  the  cause  has  been  submitted  to  them,  with- 
out the  consent  of  the  accused,  except  for  a  valid  cause 
rendering  such  discharge  necessary,  is  equivalent  to  a  ver- 
dict of  acquittal,  under  the  provision  of  the  constitution 
that  no  person  shall  be  put  in  jeopardy  twice  for  the 
same  offense.  But  after  a  careful  consideration  of  the 
question,  in  the  case  of  The  State  v.  Walker^  26  Ind.  846, 
we  held  that  the  discharge  of  the  jury,  without  the  defend- 
ant's consent,  because  of  their  failure  to  agree  upon  a  ver- 
dict, after  ample  time  had  been  allowed  them  for  consulta- 
tion, and  after  it  satisfactorily  appeared  to  the  court  that 
there  was  no  probability  of  their  coming  to  an  agreement, 
did  not  work  an  acquittal.    We  think  this  case  colnes 
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within  the  rule  laid  down  in  the  case  cited.    In  its  very 
nature  it  was  not  a  complicated  one,  and  the  jury,  after 
a  consultation  of  eighteen  hours,  reported  to  the  court  their 
inabiUty  to  agree  upon  a  verdict.    These  facts,  it  seems  to 
ufl,  justified  the  court  in  the  conclusion  that  there  was  no 
probability  of  an  agreement,  and  the  longer  detention  of 
tte  jury,  therefore,  was  useless. 
The  judgment  is  affirmed,  with  costs* 
W.  Wl  Carter  and  A.  T.  Base,  for  appellant 
D.  E.  WilUamsonj  Attorney  General,  for  the  State. 


Cobb  v.  Thb  State. 

JvBiSDrcTiOH. — Record. — ^The  record  of  a  court  of  Ilxnited  jurisdiction  must 
affirmntiTely  disclose  such  a  state  of  facts  as  warrants  the  exercise  of 
jorisdiction. 

Utfokmatiok. — Fklont. — Jurisdiction  of  Coxxoh  Pleas. — When  one 
charged  with  a  felony,  and  under  bail  to  appear  in  the  Circuit  Court 
to  answer  the  charge,  Toluntarily  submits  to  the  jurisdiction  of  the  Court 
of  Common  Pleas,  the  information  must  allege  the  fact  of  such  submis- 
BioB,  and  that  the  felony  charged  in  the  information  is  the  same  felony  on 
which  the  defendant  submitted  to  the  jurisdiction  of  the  latter  court 

Sau. — ^The  case  is  begun  by  the  filing  of  the  information,  and  an  entry  of 
record,  before  the  filing  of  the  information,  that  the  defendant  submitted 
to  the  jurisdiction  of  the  court,  is  no  part  of  the  record  of  the  cause. 

&ttK.~Tho  ayermeni  of  a  submission  by  the  defendant  to  the  jurisdiction 
of  the  court  is  traTcrsed  by  a  plea  of  not  guilty,  and  the  defendant  is 
entitled  to  have  the  rerdict  of  the  jury  upon  that  issue. 

APPEAL  from  the  Steuben  Common  Pleas. 

Frazer,  J. — This  was  an  information  for  larceny.  There 
was  a  conviction,  and  the  defendant  appeals.  Motions  to 
<iua8li,  for  a  new  trial,  and  in  arrest,  overmled  and  excep- 
tions saved,  present  the  question  whether  the  court  below 
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had,  or  was  sufficiently  shown  to  hare  had,  jurisdiction  of 
the  cause.  The  same  question  is  also  raised  by  objections 
to  instructions  given  to  the  jury. 

The  information  charged  a  larceny  of  ^*^one  United  States 
compound  interest  treasury  note,  of  the  value  and  denomi- 
nation of  fifty  dollars;  one  national  currency  note,  of  the 
value  and  denomination  of  fifty  dollars ;  two  United  States 
treasury  notes,  each  of  the  value  and  denomination  of 
twenty  dollars;  five  United  States  treasury  notes,  each  of 
the  value  and  denomination  of  ten  dollars,  and  one  frac- 
tional currency  note,  of  the  value  and  denomination  of  ten 
dollars,''  the  property  of  four  persons  named,  who,  with 
others,  were  alleged  to  be  the  joint  owners  of  the  property, 
doing  business  under  the  name  of,  and  known  as,  "the  United 
States  Express  Company."  It  was  also  averred  in  the  in- 
formation that  the  defendant  was  "  on  bail,  charged  with 
the  same  oftense  for  which  this  information  is  filed,"  and 
that  no  indictment  had  been  found  against  him  therefor. 

It  is  objected  that  the  information  fails  to  allege  that  the 
appellant  had  submitted  to  the  jurisdiction  of  the  Court  of 
Common  Pleas.    Was  this  necessary? 

This  precise  question  was  determined  by  this  court  in  the 
affirmative,  in  llcCariy  v.  The  State,  16  Ind.  310,  and  in 
Justice  V.  Tlie  State,  17  id.  56,  the  principle  was  again  ap- 
proved, that  "the  Court  of  Common  Pleas  has  jurisdiction 
in  felonies  only  in  certain  specified  cases,  and  that  the  infor- 
mation must  show,  on  its  face,  such  a  state  of  facts  as  enti- 
tles the  court  to  entertain  such  jurisdiction^."  Indeed,  it  is 
a  doctrine  of  the  law,  too  familiar  to  justify  the  citation  of 
authorities  in  its  support,  that  the  record  of  a  court  of  lim- 
ited powers  must  affirmatively  disclose  such  a  state  of  case 
as  warrants  the  exercise  of  jurisdiction.  In  the  transcript 
before  us  is  copied  an  order  of  court,  entered  on  the  third 
day  of  the  term,  showing  that  the  appellant,  on  that  day  of 
the  term,  came  into  court,  and  being  "  under  bonds  for  his 
appearance  at  the  next  term  of  the  Circuit  Court  to  answer 
to  a  charge  of  larceny,  submits  to  the  jurisdiction  of  this 
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court."  Two  days  later,  the  information  was  filed.  It  is 
urged  that  this  entry  was  sufficient  to  show  the  jurisdiction. 
But  we  cannot  notice  it  now.  It  is  no  part  of  the  record 
of  the  cause.  The  cause  commenced,  and  the  record  of  it 
properly  hegins,  with  the  filing  of  the  information.  Until 
that  was  done,  there  was  no  case  in  court,  and  the  previous 
entry  forms  no  part  of  the  record  of  the  case.  It  may,  or 
may  not,  have  been  sufficient  evidence  to  support  'the 
proper  averment  in  the  information.  We  suppose  that  it 
]b  for  the  purpose  of  evidence,  solely,  that  the  statute  pro- 
vides for  such  an  entry,  and  not  to  justify  the  omission  in 
the  information  of  what  would  otherwise  be  a  necessary 
averment. 

Again :  It  does  not  appear  that  the  "  charge  of  larceny/' 
on  which  the  appellant  submitted  to  the  jurisdiction,  was 
the  same  larceny  charged  in  the  information.  This  has 
uniformly  been  held  here  to  be  a  necessary  averment  in 
such  a  case.  Justice  v.  The  StatSy  supra;  Walker  v.  T/ie  State, 
23  Ind.  61. 

The  case  was  tried  by  a  jury.  No  evidence  was  offered 
to  the  jury  to  prove  the  jurisdictional  facts;  that  evidence 
was  oflered  only  to  the  court,  and  by  instructions  given  the 
jury  were,  in  effect,  told  that  it  was  hot  their  province  to 
pass  upon  any  question  of  fact  or  law  touching  the  matter 
of  jurisdiction.  We  know  of  no  precedent  or  authority 
for  such  a  division  of  labor  between  the  judge  and  jury, 
in  a  criminal  case.  If  the  facts  showing  jurisdiction  must 
be  alleged,  they  must  be  proved.  The  plea  of  not  guilty 
put  in  issue  every  material  allegation  in  the  information. 
It  was  the  plain  constitntional  right  of  the  accused  to  have 
that  idsue  tried  by  a  jury,  which  is  also  constituted  the 
judge  of  the  law,  as  well  as  of  the  facts. 

The  j^udgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  quash  the  information. 

Eay,  C.  J.,  dissenting. — ^I  am  unable  to  concur  in  the 
opinion  of  the  court,  that  in  a  case  where  a  person  is 
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charged  with  a  felony,  and  is  oa  bail,  and  it  appears  hj  tiie 
record  of  the  Conrt  of  Common  Pleas  that  in  the  id^itical 
case,  the  defendant  so  charged,  before  indictment,  volonta- 
rily,  in  person,  appeared  in  court  and  submitted  to  the  juris- 
diction, it  is  still  required  that  the  information  should  aver 
these  facts,  to  show  the  jurisdiction  of  the  court,  and  that 
on  the  trial  there  should  be  introduced  in  evidence  to  the 
jury  the  record  entry  of  such  submission.  In  my  opinion, 
the  statute  giving  the  Court  of  Common  Pleas  jurisdiction 
upon  a  voluntary  submission,  in  person,  authoiizes  an  entry 
of  record  of  such  submission,  and  thereupon  the  court  ac- 
quires jurisdiction  of  the  person  and  the  offense.  The  entry 
is  a  part  of  the  record  in  the  case,  and  the  court  is  bound  to 
take  notice  of  its  own  record,  and  that  record  need  not  bo 
pleaded  or  proved  before  the  jury.  If  the  record  be  false,  it 
must  be  corrected  on  motion,  but  it  cannot  be  questioned 
upon  the  trial.  It  seems  clear  to  me,  that  after  such  submis- 
sion to  the  jurisdiction,  the  court -has  the  power  to  require 
the  district  attorney  to  proceed  with  the  case,  in  the  dis- 
charge of  his  duty.  This  could  not  be,  unless  the  court  had 
acquired  jurisdiction  of  the  case. 

A.  JEllisorij  for  appellant. 

D.  JE.  WiUiamsoTiy  Attorney  General,  for  the  State. 


Conner  v.  Lobhr. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Gregory,  J. — Loehr  sued  Conner  on  a  promissory  note. 
The  complaint  is  against  W.  W.  Conn£r.  The  note  is  signed 
W.  W.  Conner,  and  the  summons  is  against  W.  W.  Conner. 
The  sheriff's  return  thereon  is  ^^  served  as  commanded,  by 
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reading/'  Judgment  was  rendered  in  the  court  below  by 
de&olt^ 

The  error  complained  of  is,  that  the  christian  name 
of  the  defendant  nowhere  appears  in  the  proceedings. 
There  was  no  exception  taken  during  the  progress  of  the 
eanse,  nor  has  any  motion  been  made  in  the  court  below  to 
set  aside  the  judgment.  There  is  no  error  of  which  the 
appellant  can  complain  in  this  court.  If  there  is  any  reme- 
dy for  the  irregularity  complained  of,  it  is  in  the  Circuit 
Ck>urt. 

The  judgment  is  affirmed,  with  costs,  and  oiie  per  cent. 
damages. 

jBL  S.  SUmSj  for  appellant. 

D.  JUasSj  for  appellee. 


Medauoh  v.  Wright. 

S&AJroxm. — ^runatCB. — Where  in  an  aoiion  of  slander  the  words  charged  to 
bflTO  been  spoken  import  a  larceny  of  the  property  of  A,  proof  of  the 
speaking  of  words  importing  another  and  a  different  larceny  is  not  ad- 
missible in  support  of  the  cause  of  action. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Bat,  C.  J.-^This  was  an  action  of  slander.  The  first 
paragraph  charged  that  the  defendant  maliciously  uttered 
and  spoke,  of  and  concerning  the  plaintiiF,  in  the  pres- 
ence and  hearing  of  one  DiUmanj  th^  following  false,  de- 
famatory and  slanderous  words:  ^'He  (the plaintifi:  mean- 
ing) is  a  notorious  scoundrel;  he  (the  plaintiff  meaning) 
stole  corn  enough  out  of  the  Stephenson  warehouse  (mean- 
ing a  certain  warehouse  in  the  neighborhood,  where  com 
was  stored)  to  feed  two  horses  all  winter;  he  (the  plaintiff 
meaning)  stole  com  enough  out  of  the  warehouse  down 
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there  to  feed  his  horses  all  winter."  The  second  paragraph 
charged  the  speaking  of  additional  words,  implying  that 
the  appellee  would  steal  property  from  his  neighbors'  smoke 
houses.  The  third  paragraph  charged  the  speaking  of 
these  words,  in  the  presence  and  hearing  of  one  Metheny: 
"  Wriglit  (the  plaintifl:'  meaning)  stole  corn  out  of  the  Ste- 
phenson  warehouse ;  Wright^  (plaintiiF  meaning,)  stole  com 
out  of  the  warehouse." 

On  the  trial,  the  appellee,  having  introduced  the  persons 
in  whose  hearing  the  words  were  alleged  to  have  been 
spoken,  and  having  failed  to  sustain  the  allegations  of  the 
complaint,  offered  to  prove  by  one  Husky  that  in  a  converea- 
tion  with  the  witness,  the  appellant  had  accused  the  appellee 
"  of  stealing  com  generally,  and  of  stealing  corn  from  the 
barn  of  one  Toliver.^'  This  evidence  was  admitted,  over  the 
objection  of  the  appellant,  "  not  merely  to  prove  the  malice 
of  the  defendant,  but  in  support  of  the  cause  of  action." 
The  court  also  refused  to  instruct  the  jury  that  the  evidence 
of  Husk  must  be  disregarded  in  determining  whether  the 
cause  of  action  charged  was  made  out  by  the  evidence 
given  in  the  case.  The  admission  of  the  evidence  of  Husk, 
and  the  refusal  of  the  instruction  asked  by  the  appellant, 
were  errors.  The  evid-eape  given  by  the  appellee  had 
failed  to  establish  his  case.  The  larceny  charged  was  from 
the  ^^ Stephenson  warehouse,"  or  "the  warehouse."  The  evi- 
dence of  Hu^k  was  as  to  a  charge  "  of  stealing  corn  from 
the  barn  of  one  ToliverJ^  This  was  a  different  larceny  from 
the  one  charged  in  the  complaint.  In  our  opinion,  the  en- 
tire evidence  shows  that  the  cause  of  action  charged  in  the 
complaint,  and  that  proved  on  the  trial,  are  different  and 
separate  causes  of  li^tion,  and  that  the  proof  admitted  on 
the  trial  did  not  sustain  the  averments  of  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

JET.  W.  Chase  and  J.  A.  WUstach^  for  appellant 

JR.  P.  Davidson  and  i2.  De  Hartj  for  appellee. 
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ToMLiNSON  V.  Hamilton  and  Another. 
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Devectite  Complaikt. — Failure  to  Dbmvb. — Under  the  code,  no  defect  in 
a  complaint,  not  cured  by  a  yerdict,  is  waiyed  by  a  failure  to  demur. 

Pleading. — Oste  Good  Pabag&aph. — Where  there  is  one  good  paragraph 
in  a  complaint,  to  which  the  cyidenoe  is  applicable,  no  objection  can  be 
tirken  after  yerdict  to  another  paragraph,  which  was  bad  on  demurrer. 

Defects  Cured  bt  Verdict. — In  a  suit  to  recoTer  the  price  of  hay  de- 

»  stroyed  by  the  defendant's  cattle,  the  complaint  alleged  that  the  '^defend- 
ant's cattle  unlawfully  destroyed"  the  hay. 

Ueldj  that  after  verdict  the  complaint  must  be  construed  to  charge  the  de- 
struction of  the  hay  to  the  unlawful  acts  of  the  defendant. 

APPEAL  from  the  Warren  Circuit  Court. 

Gregory,  J. — Robert  and  William  L.  Hamilton  sued  J^'Van- 
CCS  Tomlinson  for  a  wrongful  conversion  of  and  an  injury  to 
personal  property.  The  complaint  is  in  two  paragraphs. 
The  first  charges  that  the  defendant,  without  leave,  wrong- 
fully took  twelve  and  a  half  tons  of  hay,  the  property  of 
the  plaintiffs,  of  the  value  of  one  hundred  and  eighty  dol- 
lars. The  second  charges  that  the  defendant's  cattle  unlaw- 
fully destroyed  five  tons  of  hay,  the  property  of  the  plain- 
tiffs, of  the  value  of  seventy-five  dollars.  The  defendant 
answered  by  the  general  denial.  Trial  by  the  court;  find- 
ing for  the  plaintiffs,  assessing  the  damages  at  two  hundred 
and  fifty  dollars.  Motion  for  a  new  trial  overruled,  and 
judgment.    The  evidence  is  in  the  record. 

Under  a  contract  between  the  plaintiffs  and  the  defendant, 
the  former  cut  a  crop  of  hay,  on  the  premises  of  the  latter, 
on  the  shares,  to  be  divided  after  it  was  stacked.  The  hay 
was  stacked  on  th6  premises  of  defendant,  and  a  division 
agreed  upon.  The  hay  was  stacked  at  two  different  places 
in  the  meadow.  The  defendant,  wishing  to  turn  her  cattle 
on  the  meadow,  agreed  with  the  plaintiffs  that  she' would 
fence  the  stacks  in  the  south  part  thereof,  and  the  plaintiffs* 
agreed  to  fence  the  stacks  in  the  north  part.  The  defend- 
ant built  her  part  of  the  fence  too  close  to  the  hay,  by  rea- 
son whereof  her  cattle  got  to  and  destroyed  the  hay  sued 
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for  in  the  second  paragraph  of  the  complaint.  One  Jesse 
Tomlinson^  and  some  other  persons,  attended  to  and  fed  the 
defendant's  cattle,  in  the  meadow  where  the  hay  was  situ- 
ated, during  the  winter  after  the  hay  was  cut  and  stacked. 
The  defendant  went,  in  person,  a  few  times  during  the  win- 
ter, to  look  after  the  cattle,  Jesse  Tomlinson  had  some  cat- 
tle of  his  own,  which  were  fed  with  the  cattle  of  the  de- 
fendant; most  of  the  cattle,  however,  fed  in  the  meadow 
belonged  to  the  defendant.  During  the  winter,  the  •  per- 
sons in  charge  of  defendant's  cattle  took  some  twelve  and 
a  half  tons  of  the  plaintiff's  hay  and  fed  it  to  these  cattle 
of  the  Tondinsons.  Hay  was  worth,  at  the  time,  about  fif- 
teen dollars  per  ton. 

The  first  question  made  is,  that  the  second  paragraph  of 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Under  the  code,  no  defect  in  a  complaint, 
not  cured  by  verdict,  is  waived  by  a  failure  to  demur. 
2  G.  &  H.,  §  54,  p.  81.  There  being  one  good  paragraph 
of  the  complaint,  if  the  evidence  is  applicable  to  that,  thou 
no  objection  can  be  taken  after  verdict  to  the  bad  para* 
graph.  But  in  the  case  at  bar,  a  part  of  the  evidence  on 
which  the  court  found  is  applicable  alone  to  the  second 
paragraph,  and  one  ground  of  the  motion  for  a  new  trial 
is  excessive  damages.  Ko  objection  was  made  to  the  tes- 
timony, during  the  trial,  on  the  ground  that  it  was  not 
applicable  to  the  case  made  by  the  complaint. 

The  evidence  shows  a  clear  right  of  recovery  for  the  hay 
destroyed  by  the  defendant's  cattle,  on  the  ground  that  it 
was  her  duty,  under  her  contract  with  the  plaintiffs,  to 
make  a  sufficient  fence,  and  that  the  hay  was  destroyed  by 
reason  of  her  omission  to  do  so.  But  it  is  objected  that 
this  is  not  the  case  made  by  the  complaint.  The  second 
paragr&ph  of  the  complaint  is  very  general,  and  is,  undoubt- 
edly, demurrable;  but  the  allegation  that  the  defendant's 
cattle  unlawfully  destroyed  the  hay,  after  verdict,  must  be 
taken  to  refer  to  the  acts  of  the  defendant.  And  under 
this  general  allegation,  proof  that  the  hay  was  destroyed 
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by  the  unlawful  omission  of  the  defendant  to  make  the 
fence,  would,  under  the  code,  be  good  after  verdict.  The 
code  provides  that  "the  court  must,  in  every  stage  of  the 
action,  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  aftect  the  substantial  rights  of 
the  adverse  party,  and  no  judgment  can  be  reversed  or 
affected  by  reason  of  such  error  or  defect."  2  G.  &  H., 
§  101,  p.  122.  See,  also,  Whitney  v.  Lehmer,  26  Ind.  503. 
It  ia  urged  that  there  is  no  proof  that  the  defendant  had 
any.  knowledge  of  the  wrongful  acts  of  her  servants  in 
feeding  the'  hay  of  the  plaintiffs  to  her  cattle.  It  was  the 
doty  of  the  defendant  to  furnish  food  for  her  cattle,  and  if 
she  omitted  to  look  after  the  matter,  and  allowed  her  ser- 
vants to  feed  the  hay  of  the  plaintiff3,  she  is  clearly  liable. 
Indeed,  the  acts  of  the  servants  were  her  acts,  under  the 
circumstances  of  this  case.  The  cattle  were  fed  on  the  de- 
fendant's own  premises,  by  her  own  servants,  and  under 
her  own  eyes. 

We  have  carefully  examined  the  testimony,  and  think 
the  evidence  fully  sustains  the  finding  of  the  court,  and 
that  the  motion  for  a  new  trial  was  rightly  overruled.   ' 

The  judgment  is  affirmed,  with  costs. 

/.  MoCabe,  for  appellant. 

■B.  F,  Gregory  and  J.  Harper^  for  appellees. 


Casad  v.  Hughes  and  Another. 

I^ABI  OF  WaTEB  PoWSB. — COVKNAITT  TO  RePAXB. — CoUNTER-ClAIM. — Suit 

by  the  assignee  of  the  lessor  of  water  power  for  rent.  Tho  lease  was  of 
sufficient  water  to  run  one  saw,  &o.  Answer,  1.  By  way  of  counter-claim, 
tliat  the  plaintiff  had  failed  to  keep  the  dam  in  repair,  to  the  damage  of 
the  defendant,  &c.    2.  By  way  of  set-off,  that  before  defendant  was  aware 
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of  the  assignment  of  the  lease,  he  had  made  certain  repairs  on  the  dam, 

the  value  of  ivhich,  by  agreement  with  the  lessor,  was  to  bo  applied  upon 

the  rents. 
ffeldy  that  as  the  lease  contained  no  coTonant  to  repair,  the  lessor  was  not 

bound  to  maintain  the  dam. 
Ileldj  also,  that  if  the  set-off  pleaded  was  good"  as  a  credit  upon  the  rent,  it 

did  not  authorise  a  recoYory  oyer  against  the  plaintiff. 


APPEAL  from  the  WliUe  Circuit  Court. 

Ray,  C.  J. — This  was  an  action  by  the  appellant,  as  the 
assignee  of  the  lessor  of  certain  water  power.  The  claim 
was  for  rent  due  and  unpaid. 

The  appellees  answered  in  five  paragraphs.  The  third 
paragraph  of  the  answer  alleged  that  the  appellant  failed  to 
keep  the  dam  across  the  Tippecanoe  river  in  good  condition 
and  repair,  whereby  the  appellees  were  damaged  to  the 
amount  of  $400.  A  demurrer  to  this  answer  was  overruled. 
The  lease  was  of  "sufficient  water  to  run  one  saw  in  the 
said  mill,  and  to  use  one  bull  wheel,  for  the  purpose  of 
drawing  up  logs  for  said  mill,  but  for  no  other  purpose." 
The  lease  contained  no  covenant  on  the  part  of  the  lessor 
to  repair,  and  no  words  indicating  that  such  was  the  inten- 
tion of  the  parties.  It  has  been  held  by  this  court,  that 
under  such  an  instrument  the  lessor  is  not  liable  for  a  fail- 
ure to  repair,  or  for  anything  short  of  a  misfeasance.  The 
Trustees  of  the  Wabash  and  Erie  Canal  v.  Brett  et  aLy  25  Ind. 
409.  This  point  was  fully  discussed  in  that  case  and  the 
authorities  cited,  and  we  do  not  deem  it  necessary  to  ex- 
amine the  question  again.  The  demurrer  to  the  third  para- 
graph of  the  answer  should  have  been  sustained. 

There  was  a  trial  and  a  finding  against  the  appellant  tor 
$400,  but  one-half  of  the  amount  was  remitted  before  judg- 
ment. A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered.  This  was  error.  The  fifth  paragraph  of 
the  answer  contained  but  two  items  which  could  constitute 
a  counter  claim  against  the  appellant,  and  they  amounted 
to  but  $23.  The  other  item  was  for  work  done  upon  the 
dam,  under  a  contract  with  the  party  who  executed  the 
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lease,  and  before  the  assignment  of  the  lease  to  the  appel- 
lant If  the  value  of  the  work  performed  before  the  as- 
signment of  the  lease  could  bo  insisted  upon  as  a  credit 
upon  the  rent  coming  due  thereafter,  under  the  lease,  still 
it  could  not  authorize  a  judgrilent  against  the  assignee  of 
the  lessor. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  and  for  further  proceedings  in  ac- ' 
cordance  with  this  opinion. 

Gbegory,  J.,  was  absent. 

S.  A,  Muff  and  B.  Jones,  for  appellant. 


McCoRMiCK  and  Others  v.  Matfielb. 

APPEAL  from  the  Sullivan  Circuit  Court. 
.  Ray,  C.  J. — The  same  briefs  have  been  filed  by  both  par- 
ties in  this  cause  that  were  submitted  for  our  consideration 
in  the  case  of  3fcCormicIc  v.  Humphreys  et  al,  post  p.  144. 
Ifo  new  questions  are  presented  by  this  record.  The  entry 
will,  therefore,  be  the  same  as  in  that  case. 

The  judgment  is  reversed,  with  costs,  and  all  proceedings 
subsequent  to  the  filing  of  the  petition  are  set  aside,  and 
tlie  court  is  directed  to  pass  upon  the  sufficiency  of  any 
bond  that  may  be  ofi:ered  under  the  law  of  Congress,  and 
if  such  bond  be  approved,  to  proceed  no  further  in  the  case. 

il.  G.  PorteVy  B.  Harrison  and  W.  P.  Fisliback,  for  appel- 
lants. 

J.  if.  Hanna,  for  appellee. 
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McCoRMicK  and  Others  v.  Humphrey. 

MniTAST  AxaxBTS. — Right  of  Rexovjll  to  Uhitbo  Stjltss  Courts. — Suit 
for  assault  and  battery  and  false  imprisonment.  The  defendants  ap- 
peared to  the  aotioni  and  filed  a  petition  for  the  removal  of  the  cause  to 
the  United  States  Circuit  Court,  under  section  G  of  the  act  of  Congress  of 
March  8,  1868.  The  petition  alleged  that  the  plaintiff  was  a  member  of  :v 
military  organisation  hostile  to  the  United  States^  known  as  tho  Sons  qf 
Liberty^  the  object  of  which  was  to  aid  the  rebels  in  arms  in  tho  southcro 
States  to  OTcrthrow  the  GoTernment;  that  tho  general  commanding,  by 
appointment  of  the  President,  the  military  forces  of  tho  United  Siaiee  in 
the  State  of  Indiana^  issued  an  order  for  the  arrest  of  tho  plaintilT,  and 
deliyored  the  same  to  a  subordinate  officer  to  bo  executed;  that  the  officer 
charged  with  tho  execution  of  said  order  was  directed  to  call  upon  the 
general  commanding  tho  militia  forces  of  tho  State  of  Indiana  for  assist- 
ance in  executing  the  same,  who,  in  pursuance  of  such  request,  ordered 
the  defendants,  who  were  members  of  said  militia,  to  aid  in  the  execution 
of  said  order,  which  they  did,  and  that  this  was  the  arrest  and  imprison- 
ment comi|lained  of,  &c. 

Held^  that  the  petition  entitled  tho  defendants  to  hayo  tho  case  removed, 
under  the  law. 

Htld^  also,  that  the  ^ase  made  by  the  petition  was  within  the  judicial  power 
of  the  United  States. 

Held,  also,  that  Congress  may  provide  for  the  transfer,  before  judgment,  Qf 
cases  which  fall  within  tho  jurisdiction  of  the  courts  of  the  United  Slates. 

APPEAL  from  the  Sullivan  Circuit  Court. 

Ray,  C.  J. — The  appellee,  Andrew  Humphrey^  filed  his 
complaint  in  the  Circuit  Court  of  Sullivan  county,  on  the 
1st  day  of  February^  1866,  against  Samuel  McCormick  and 
ton  others,  for  assault  and  battery  and  false  imprisonment. 
The  complaint  contains  four  paragraphs,  charging  the  assault 
and  battery  and  false  imprisonment  in  different  forms,  but 
for  the  purposes  of  this  appeal  it  is  not  necessary  to  note 
their  points  of  difference. 

The  allegations  of  the  complaint  are,  in  substance,  as  fol- 
lows :  That  the  defendants,  at,  &c.,  in  Greene  county,  on  tho 
7th  of  October,  1864,  made  an  assault  upon  the  plaintiff,  and 
arrested  and  carried  him  by  force  to  Lintony  Greene  county, 
thence  to  Sullivan,  and  thence  to  Indianapolis^  where  lie  was 
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confined  and  imprisoned  in  the  Government  Building  for  a 
period  of  three  months ;  that  he  was  removed  from  thence 
to  a  dungeon  in  the  Soldier's  Homey  where  he  was  confined 
for  a  further  period  of  three  months.  The  arrest  and  im- 
prisonment are  alleged  to  have  been  without  probable  cause, 
and  the  expenses  incurred  in  procuring  his  release  are  par- 
ticularly enumerated.  ^ 

It  further  appears  by  the  record  that  on  the  8th  judicial 
day  of  the  February  term,  1866,  of  the  Sullivan  Circuit  Court, 
the  defendants,  by  their  attorneys,  first  appeared  to  the  ac- 
tion, and  moved  the  court,  upon  a  petition  then  filed,  which 
was  duly  verified  by  aflBldavit,  **to  remove  the  cause  to  the 
United  Stales  Circuit  Court  for  the  District  of  Indiana" 
which  motion  the  court  overruled.  The  defendants  excepted 
to  this  ruling. 

The  following  are  the  allegations  of  the  petition:  That 
on  the  7th  of  October ,  1864,  the  plaintiff  was  an  active 
member  of  a  secret  political  organization,  called  the  ^^Sons 
of  Liberty;"  that  said  organization  contained  a  membership 
of  seventy  thousand  in  Indiana  alone ;  that  the  objects  of 
the  oiganization  were  to  raise  and  equip  an  army,  and  then 
by  a  general  uprising  to  seize  the  United  States  arsenals  in 
this  and  the  adjoining  states,  release  the  rebel  prisoners  con- 
fined in  the  military  prisons,  and  then  to  co-operate  with 
the  rebel  army  for  the  overthrow  of  the  government  of  the 
United  States;  that  the  objects  of  said  organization  were 
unlawful  and  treasonable;  that  the  plaintiff,  being  fully 
advised  of  the  treasonable  character  of  said  organization, 
had  accepted  the  appointment  of  brigadier  general  in  the 
militaiy  part  of  said  organization,  and  had  assumed  and 
exercised  the  powers  and  duties  conferred  and  imposed 
upon  him  by  the  rules  of  said  order,  as  such  brigadier  gen- 
end;  that  at  the  time  aforesaid,  Brevet  Major  General  Alvin 
P*  Eovey  was,  by  the  direction  and  appointment  of  the 
President  of  the  United  States,  in  command  of  the  district 
of  Indiana ;  that  on  the  5th  of  October,  1864,  the  said  Hovey 
i^ed  an  order  to  Captain  John  W.  Day,  21st  Indiana  voK 
Vol.  XXVn.— 10 
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unteers^  commandiug  him  to  proceed  to  Greene  county,  and 
to  arrest  the  said  Andrew  SunjLphreyj  with  the  assistance  of 
a  force  to  be  turned  over  to  him  by  Major  General  James 
HugheSy  who  was  then  commanding  the  Indiana  militia  in 
that  part  of  the  State;  that  by  said  order  the  said  Day  was 
further  directed  to  bring  the  said  Humphrey  a  prisoner  to 
the  head  quarters  of  the  said  Hovey,  at  Indianapolis^  and  for 
the  force  necessary  to  execute  said  order,  the  said  Day  was 
required  to  call  upon  General  Hughes;  that  at  the  time 
aforesaid,  the  defendants  were  all  members  of  a  military 
company,  organized  and  mustered  into  service  under  the 
laws  of  Indiana;  that  said  defendant  Samuel  McCormick 
was  captain  of  said  company,  which  belonged  to  the  com- 
mand of  said  Hughes;  that  on  the  6th  of  October^  1864,  the 
said  McCormick  received  from  General  Hughes  an  order  to 
select  twenty-five  men  from  his  company,  and  report  with 
them  at  once  to  the  said  Captain  Day,  for  duty;  that  in 
pursuance  of  said  order,  the  said  McCormick,  with  the 
other  defendants,  who  were  members  of  his  said  company, 
did  report  to  the  said  Day,  who,  being  the  senior  officer, 
and  designated  in  said  orders  as  the  commander  of  said 
expedition,  did  then  assume  the  command  thereof,  and  did, 
with  said  force,  and  in  pursuance  of  said  military  orders, 
arrest  the  plaintifi"  and  take  him  to  the  city  of  Indianapolis, 
which  ure  the  supposed  trespasses  set  out  in  the  complaint; 
that  said  arrest  was  made  peaceably  and  without  force  or 
violence,  and  in  pursuance  of  the  said  military  orders,  and 
under  the  authority  and  by  virtue  of  the  laws  of  the  United 
States,  and  by  the  order  and  authority  of  the  President  of 
the  United  States, 

The  defendants  then  offei^d  to  file  a  bond  with  two  sure- 
ties, who  were  named  to  the  court,  conditioned  that  they 
should  file  the  process  and  other  proceedings  against  them 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Indiana,  on  the  first  day  of  its  next  session. 

After  the  overruUng  of  the  defendants'  motion  to  remove 
the  cause  to  the  United  States  Court,  the  cause  was  con- 
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tinned,  pending  a  rule  for  an  answer.  At  the  next  term,  a 
default  was  taken,  and  the  plaintiff's  damages  were  assessed 
at  125,000,  for  which  sum  judgment  was  rendered  by  the 
court  The  defendants  moved  to  set  aside  the  judgment  and 
default,  for  the  reason,  inter  aliaj  that  the  court  had  erred  in 
overruling  the  motion  of  the  defendants  to  remove  the 
cause. 

The  appellants  contend  that  the  court  below  erred  in 
overruling  the  motion  to  remove  the  cause  to  the  Circuit 
Court  of  the  United  States,  and  insist  that  all  proceedings 
of  the  SuUican  Circuit  Court  subsequent  to  the  filing  of  the 
petition?  and  the  offer  to  file  a  bond,  are  erroneous. 

The  application  to  remove  the  cause  to  the  United  States 
Court  was  based  upon  section  5  of  "An  act  relating  to  habeas 
corpus,  and  regulating  judicial  proceedings  in  certain  cases," 
approved  March  3, 1868.  TJ.  S.  Stat,  at  Large,  vol.  12,  p. 
756.  That  section  is  as  follows :  "  That  if  any  suit  or  prose- 
cution,'civil  or  criminal,  has  been  or  shall  be  commenced 
in  any  state  court,  against  any  officer,  civil  or  military,  or 
against  any  other  person,  for  any  arrest  or  imprisonment 
made,  or  other  trespass  or  wrong  done  or  committed,  or 
any  act  omitted  to  be  done,  at  any  time  during  the  present 
rebellion,  by  virtue  or  under  color  of  any  authority  derived 
from,  or  exercised  by  or  under,  the  President  of  the  United 
States,  or  any  act  of  Congress,  and  the  defendant  shall,  at 
the  time  of  entering  his  appearance  in  said  court,"  &c., 
"file  a  petition,  stating  the  facts  and  verified  by  affidavit, 
for  the  removal  of  the  cause  for  trial  at  the  next  Cir- 
cuit Court  of  the  United  States,  to  be  holden  in  the  dis- 
trict where  the  suit  is  pending,  and  offer  good  and  suf- 
ficient surety  for  his  filing  in  such  cdurt,  on  the  first  day 
of  its  session,  copies  of  such  process,"  &c.,  "  and  also  for 
his  appearing  in  such  court,"  &c.,  "  it  shall  then  be  the  duty 
of  the  state  court  to  accept  the  surety,  and  proceed  no  fur- 
ther in  the  cause  or  prosecution." 

Does  the  constitution  of  the  United  States  authorize  the 
courts  of  the  United  States,  under  appropriate  legislation 
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by  Congress,  to  assume  the  jurisdiction  contemplated  in 
this  section? 

The  fourth  section  of  the  act  of  March  8,  1868,  mLpra, 
provides,  "  That  any  order  of  the  President,  or  under  his 
iiuthority,  made  at  any  time  during  the  existence  of  the 
present  rebellion,  shall  be  a  defense  in  all  courts  to  any  ac- 
tion or  prosecution,  civil  or  criminal,  pending  or  to  be  com- 
menced, for  any  search,  seizure,  arrest  or  imprisonment, 
made,  done  or  committed,  or  acts  omitted  to  be  done,  under 
and  by  virtue  of  such  order,  or  under  color  of  any  law  of 
Congress,  and  such  defense  may  be  made  by  special  plea,  or 
under  the  general  issue." 

The  petition  is  in  fonn  and  allegation  in  full  compliance 
vrith  the  requirements  of  the  fifth  section  of  the  act  of  Con- 
gress. It  was  filed  on  entering  an  appearance  to  the  suit. 
It  avers  facts  which,  if  true,  show  that  the  trespass  or 
wrong  complained  of  was  "done  or  committed  during  the 
(then)  present  rebellion,"  and  "under  color  of  authority 
derived  from,  or  exercised  under,  the  President  of  the  United 
States"  It  makes  out  a  complete  defense  to  the  suit,  under 
the  fourth  section  of  the  act.  It  thus  presents  a  case  arising 
under  an  act  of  Congress,  and,  admitting  the  allegations  of 
the  petition  to  be  true,  the  only  question  for  the  court  to 
determine  would  be,  whether  or  not  the  fourth  section  of 
the  act  of  Congress  was  constitutional. 

Article  three,  section  two,  of  the  constitution  of  the 
United  States  provides,  that  "the  judicial  power  (of  the 
United  States)  shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  this  constitution,  the  laws  of  the  United  Sttxtes, 
and  treaties  made,  or  which  shall  be  made,  tinder  their  au- 
thority; to  all  cases  afiecting  ambassadors,  other  public 
ministers  and  consuls;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction ;  to  controversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two  or  more 
States,  between  a  State  and  citizens  of  another  State,  be- 
tween citizens  of  difierent  States,  between  citizens  of  the 
same  State,  claiming  lands  under  grants  of  difierent  States, 
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and  between  a  State,  or  citizens  thereof,  and  foreign  States, 
citizens  and  subjects/' 

It  has  been  decided  that  a  case  arises,  within  the  meaning 
of  this  provision,  as  well  when  the  defendant  seeks  protec- 
tion under  a  law  of  Congress,  as  when  a  plaintiff  comes  into 
court  to  demand  some  rights  conferred  thereby.  Cohens  v. 
Virginia,  6  Wheat.  264.  The  case  then  presented  by  the 
appellants'  petition,  "arising  under  the  laws  of  the  United 
^tes"  comes  within  the  very  language  of  the  constitution, 
which,  in  express  terms,  confers  upon  the  United  States 
conrts  jurisdiction.  The  power  of  Congress  to  provide  for 
the  transfer,  before  judgment,  of  cases  which  fall  within  the 
jurisdiction  of  the  courts  of  the  United  States,  cannot  be 
questioned.  It  was  provided  by  the  act  of  1789,  that  suits 
commenced  in  any  State  court  against  an  alien,  or  by  a  citi- 
zen of  the  State  in  which  the  suit  is  brought  against  a  citi- 
zen of  another  State,  &c.,  should,  upon  petition,  be  thus 
transferred.  The  constitutionality  of  this  provision  has 
been  repeatedly  declared.  The  jurisdiction  depended  upon 
the  citizenship  of  the  parties  to  the  action.  By  the  act  of 
March  2, 1838,  called  the  "  force  bill,"  provisicin  was  made 
for  the  removal,  before  judgment,  of  cases  arising  under 
the  revenue  laws.  The  jurisdiction  of  the  United  States 
courts,  under  that  act,  as  under  the  act  now  under  consid- 
eration, was  of  the  subject  matter  of  the  suit,  and  did  not 
depend  upon  the  parties.  The  act  of  1838  provides  "that 
in  any  case  where  a  suit  or  prosecution  shall  be  commenced, 
in  a  court  of  any  State,  against  any  officer  of  the  United 
States,  or  other  person,  for,  or  on  account  of,  any  act  done 
under  the  revenue  laws  of  the  United  States,  or  under  color 
thereof,  or  for,  or  on  account  of,  any  right,  authority  or  title 
set  up  or  claimed  by  such  officer,  or  other  person,  under 
any  such  law  of  the  United  States,  it  shall  be  lawful  for  the 
defendant  to  file  his  petition,"  &c.,  "  and  thereupon  it  shall 
be  the  duty  of  the  said  State  court  to  stay  all  further  pro- 
ceedings," &c.  U.^  S.  Stat,  at  Large,  vol.  4,  p.  688.  If  this 
provision  in  the  act  of  1883  is  constitutional,  there  can  be 
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no  question  as  to  the  constitutionality  of  the  same  provision 
in  the  act  of  1863,  where,  as  in  the  case  under  consideration, 
the  petition  presents  a  complete  defense  under  an  act  of 
Congress.  That  the  provision  cited  from  the  act  of  1833  is 
valid  and  efiective  has  been  repeatedly  recogniz^cd.  Wood 
v.  3fattheios,  23  Vt.  735.  Van  Zandt  v.  Maxwell,  2  Blatdi. 
C.  C.  R.  421. 

In  the  case  of  Freeman  v.  Robinson,  7  Ind.  321,  which  was 
an  action  of  trespass  for  injuries  committed  by  Bobinson, 
who  was  United  States  Marshal,  upon  Freeman,  while  the 
latter  was  in  custody  as  a  fugitive  slave,  this  court  said : 
"  Congress  might,  no  doubt,  have  given  an  action  in  the 
federal  courts  against  an  officer  of  the  general  government 
for  a  personal  injury  done  under  color  of  office,  but  we  arc 
not  informed  that  it  has  done  so,"  &c.  "As  Congress  has 
not  legislated  on  the  subject  of  this  action,  we  do  not  see 
that  it  is  possible  that  there  should  be  any  conflict  between 
federal  and  state  authorities." 

In  Martin  v.  Hunter,  1  Wheat.  804,  Judge  Story  says : 
"  It  is  manifest  that  the  judicial  power  of  the  United  States 
is,  unavoidably,  in  some  cases,  exclusive  of  all  state  author- 
ity, and  in  all  others,"  may  be  made  so  at  the  election  of 
Congress,"  &c.  ''Yet  if  the  construction  contended  for 
be  correct,"  (that  the  appellate  power  conferred  by  the 
constitution  does  not  extend  to  cases  originating  in  state 
courts  and  within  their  jurisdiction,  but  only  to  cases 
originating  in  the  inferior  federal  courts,)  "  it  will  follo\r 
that  as  the  plaintiff:*  may  always  elect  the  state  courts,  the 
defendant  may  be  deprived  of  all  the  security  which  the 
constitution  intended  *in  aid  of  his  rights.  To  obviate  this 
difficulty,  we  are  referred  to  the  power  which  it  is  admitted 
Congress  possesses  to  remove  suits  from  state  courts  to 
national  courts,"  &c.  "  The  existence  of  this  power  of  re- 
moval is  familiar  in  courts  acting  according  to  the  course  of 
the  common  law  in  criminal  as  well  as  in  civil  cases,  and  it 
is  exercised  as  well  before  as  after  judgment.  But  this  is 
always  deemed,  in  both  cases,  an  exercise  of  appellate,  and 
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not  of  original  jurisdiction.  If,  then,  the  right  of  removal 
be  included  in  the  appellate  jurisdiction,  it  is  only  because  ' 
it  is  one  mode  of  exercising  that  power;  and  as  Congress  is 
not  limited  by  the  constitution  to  any  particular  mode  or 
time  of  exercising  it,  it  may  authorize  a  removal  either 
before  or  after  judgment.  The  time,  the  process,  and  the 
manner  must  be  subject  to  its  absolute  legislative  control." 

The  fifth  section  of  the  act  of  1863  has  been  repeatedly 
held  to  be  constitutional.  Mr-.  Justice  Davis,  of  the  Su- 
preme Court  of  the  United  States^  so  ruled  in  the  case  of 
Athon  V.  MoHon  d  aL^  decided  in  1864,  in  the  United  States 
Circuit  Court  for  the  District  of  Indiana.  It  was  a  suit  by 
Athmij  then  Secretary  of  State,  against  Morton^  Governor, 
and  Noble^  Adjutant  General,  of  the  State  of  Indiana^  to 
recover  fees,  which  the  plaintiff  claimed  as  Secretary  of 
State,  on  military  commissions  issued  by  the  defendants, 
witliout  the  attestation  of  the  Secretary,  or  the  seal  of  the 
State.  The  case  was  brought  in  the  Court  of  Common 
Pleas  of  Marion  county.  An  application  by  the  defendants 
to  remove  the -cause  to  the  United  States  Circuit  Court, 
under  the  act  of  1868,  was  sustained.  The  ground  of  the 
application  was  that  the  commissions  were  issued  under  a 
law  of  Congress.  In  the  United  States  Circuit  Court,  a  mo- 
tion was  made  to  remit  the  case  to  the  state  court,  which 
was  overruled,  and  jurisdiction  of  the  case  was  retained  by 
the  United  States  Court. 

The  Supreme  Court  of  OhiOy  in  the  case  of  Tod  v.  Fair- 
fdd  Common  Pleas,  a  case  which  presented  the  identical 
question  before  us  in  this  record,  carefully  reviewed  the 
subject  and  sustained  the  law,  and  Awarded  a  mandate  to 
the  judge  of  the  Common  Pleas  Court,  directing  the  trans- 
fer of  the  cause.    15  Ohio  St.  R.  877. 

The  Supreme  Court  of  New  York,  in  the  case  of  Lister  v. 
Butler^  sustained  an  application  under  the  act  of  1868.  for 
the  removal  of  the  cause.    The  case  is  not  yet  reported. 

A  decision  in  favor  of  the  right  of  removal  under  the 
Iftw  of  1863  was  made  by  Ballabd,  J.,  in  the  case  of  Milton 
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V.  WilffuSy  in  the  United  States  Circuit  Court  for  the  District 
of  Kentucky.  We  have  this  opinion  in  manuscript  from 
the  learned  judge  vrhq  delivered  it,  and  extract  the  follow- 
ing paragraph : 

"  I  do  not  consider  it  necessary  to  discuss  fully  the  con- 
stitutionality of  the  fifth  section  of  the  act  of  March  8, 
1865,  because  its  constitutionality  has  not  been  disputed  by 
the  learned  counsel  of  the  plaintiff.  But  I  may  say,  that 
whatever  doubt  or  difficulty  I  have  respecting  the  constitu- 
tionality of  the  fourth  section,  I  have  none  respecting  the 
fifth.  For  whether  or  not  Congress  can  make  the  order  of 
the  Pre^dent  a  justification  for  *any  search,  seizure,  arrest, 
or  imprisonment,'  made  during  the  rebellion,  it  is  clear  that 
this  is  what  it  has  attempted  to  do  in  the  fourth  section. 
And  it  is  equally  clear  that  all  persons  claiming  the  protec- 
tion of  this  provision  have  the  right  to  have  its  constitu- 
tionality determined  in  the  courts  of  the  United  States. 
Whether  this  provision  is,  or  is  not,  constitutional,  is  a  ques- 
tion arising  under  the  constitution ;  and  being  so,  it  is  one 
to  which,  by  the  very  tenps  of  the  constitution,  the  judicial 
power  of  the  United  States  extends.  It  is  precisely  such  a 
question  as  cannot  be  finally  decided  in  a  state  court,  and 
precisely  such  a  one  as  the  party  has  the  right  to  have  re- 
moved to  the  United  States  Court  for  decision.  Besides,  the 
constitutionality  of  the  fifth  section  has  been  settled  by  such 
a  train  of  decisions,  and  so  necessarily  follows  from  numer- 
ous decisions  of  the  Supreme  Court  of  the  United  StateSy 
that  its  protracted  discussion  would  be  a  work  of  superero- 
gation. Hodgson  v.  MiUward,  8  Grant's  Cases  (Penn.)  412 ; 
id.  418;  Jones  v.  Seward^  41  Barb.  (S.  C.)  269;  Martin  v: 
HunieTj  1  Wheat.  804;  Cohms  v.  Virginia,  6  id.  264." 

We  know  of  no  case  in  which  it  has  been  held,  by  any 
court  of  final  resort,  that  the  fifth  section  of  the  act  of  1868 
is  unconstitutional.  On  the  contrary,  we  believe  that  a 
majority  of  the  judges  of  the  Supreme  Court  of  the  United 
States  have,  upon  the  circuit,  affirmed  its  validity.  But  we 
think  the  validity  of  the  fifth  section  of  the  act  of  Congress 
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may  be  Bustaiued  without  reference  to  the  fourth  section  of 
the  act. 

In  Odcber^  1864,  the  armiee  of  the  United  J^ates  were  in 
active  service  in  the  field.  To  sustain  those  armies,  the 
government  was  drawing  supplies,  both  of  men  and  mate- 
rial, from  this  State.  Its  officers  were  active  in  procuring 
the  enlistment  of  recruits  for  the  military  service.  Without 
these  supplies  from  the  country  in  the  rear  of  the  armies, 
it  was  impossible  to  carry  forward  military  movements,  or 
to  prosecute  the  war.  Prisoners  of  war  were  sent,  by  the 
military  officers  in  command  of  our  forces  in  the  field,  to 
nilitaiy  camps  within  this  State,  to  be  guarded  and  se* 
curely  kept.  Under  these  circumstances,  was  it  the  duty 
of  the  President,  or  of  the  officer  in  command  of  the 
military  district  under  him,  to  permit  a  hostile  organiza- 
tion, as  alleged  in  the  petition,  to  be  formed,  armed  and 
fully  organized,  to -act  in  the  interest  of  the  rebellion,  and, 
by  force  oftorms,  to  attempt  the  release  of  the  prisoners 
of  war,  and  the  destruction  of  the  government?  Must 
the  military  commander  wait  for  an  actual  attack  upon 
the  military  camps?  Must  he  depend  upon  the  courts 
to  guard  the  prisoners  of  war  placed  within  his  charge? 
Must  he  permit  the  supplies  of  men  and  provisions  to 
be  cut  ofi",  and  the  country  in  the  rear  of  our  armies 
to  be  occupied  by  hostile  forces?  Must  he  wait  for  the 
blow  to  fall,  or  may  he  seize  the  conspirators  while 
they  are  collecting  their  forces  and  preparing  to  strike? 
These  are  grave  questions,  that  may  involve  not  only  the 
liberty  of  the  men  who,  while  claiming  to  be  peaceable  citi* 
zens,  employed  in  civil  pursuits,  were,  it  is  charged,  in  fact 
engaged  in  secretly  organizing  a  hostile  military  movement 
for  the  destruction  of  their  own  government,  but  the  de- 
cision of  these  questions  may  also  concern  the  future  Ufe 
of  the  nation. 

Gongress,  under  the  constitution,  has  the  power  ^Ho  de* 
clare  war,"  and  to  provide  for  calling  forth  the  militia  ^Ho 
suppress  insurrection.''    The  executive  power  of  the  gov* 
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ernment  is  vested  in  the  President,  by  the  constitution,  and 
he  is  made  the  commander-in-chief  of  the  army  and  navy 
of  the  United  States,  and  of  the  militia  of  the  several  States, 
when  called  into  the  actual  service  of  the  United  Slates. 
When  Congress  declares  war,  by  that  declaration  it  puts  in 
force  the  laws  of  war,  and  the  war  powers  of  the  govern- 
ment, which  are  not  to  be  exercised,  under  the  constitution, 
in  time  of  peace,  now  come  into  full  force,  by  virtue  of  the 
constitution,  and  are  to  be  exerted  by  the  President  and 
Congress.  After  the  declaration  of  war,  every  act  done  in 
carrying  on  the  war,  is  an  act  done  by  virtue  of  the  consti- 
tution, which  authorized  the  war  to  be  commenced.  Every 
measure  of  Congress,  and  every  executive  act  performed  by 
the  President,  intended  and  calculated  to  carry  the  war  to 
a  successful  issue,  are  acts  done  under  the  constitution; 
whether  the  act  or  the  measure  be  for  the  raising  of  money 
to  support  armies,  or  a  declaration  of  freedom  to  fill  their 
ranks  and  weaken  the  enemy;  whether  it  be  the  organiza- 
tion of  military  tribunals  to  try  traitors,  or  the  destruction 
of  their  property  by  the  advancing  army,  without  due  pro- 
cess of  law;  and  the  validity  of  such  acts  must  be  deter- 
mined by  the  constitution. 

Having,  by  the  constitution,  the  power  to  declare  war,  it 
follows  that,  in  the  language  of  Chief  Justice  Marshall, 
'^  Congress  must  possess  the  choice  of  means,  and  must  be 
empowered  to  use  any  means  which  are,  in  fact,  conducive 
to  the  exercise  of  a  power  granted  by  the  constitution/' 
United  States  v.  Fishery  2  Cranch  858.  When,  therefore,  it 
is  sought  to  hold  any  officer,  or  person,  liable  for  any  act  of 
war  done  under  the  order  of  the  President,  or  under  any 
law  of  Congress,  it  presents  a  question  arising  ^' under  the 
constitution  of  the  United  States ;^^  for  the  power  to  do  the 
act  must  be  sought  in  the  constitution,  and  whether  that 
instrument  authorized  it,  or  not,  is  a  question  of  construc- 
tion, and  of  that  question  the  courts  of  the  United  States 
SGiay,  under  the  authority  of  the  constitution  and  the  law  of 
Congress,  take  exclusive  jurisdiction.    The  complaint  and 
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the  petition  in  the  record  before  us  present  such  a  question 
for  determination,  and  Congress  has  claimed  for  the  courts 
of  the  United  States  exclusive  jurisdiction  to  determine  it. 

The  recitals  and  averments  of  the  petition  prove  the  act 
complained  of  to  have  been  done  under  orders  from  the 
military  commander  in  this  district,  by  soldiers  and  military 
officers  acting  in  the  military  service  of  the  United  States. 
The  act  was  plainly  done  under  a  claim  of  military  author- 
ity and  discretion  vested  by  the  constitution  of  the  United 
Sates  in  the  President.  The  construction  of  that  instru- 
ment, as  the  source  and  limit  of  the  executive  war  power, 
will  sustain  or  condemn  the  act.  That  such  a  defense  as  is 
set  forth  in  the  petition  filed  in  the  Circuit  Court  of  Sulli- 
van county  presents  a  question  arising  under  the  constitu- 
tion of  the  United  States^  was  held  by  Mr.  Justice  Nelson, 
of  the  Supreme  Court  of  the  United  States,  some  years  since, 
ill  an  action  of  trespass  against  Commander  HollinSj  brought 
in  the  Neia  York  Court  of  Common  Pleas,  on  behalf  of 
the  owners  of  property  destroyed  by  him  in  his  bombard- 
ment of  Grcytawny  Nicaragua^  The  cause  was  removed  into 
the  Circuit  Court  of  the  United  States,  and  argued  on  the 
point  mised  that  Hollins  was  acting  under  orders  from  his 
superior  officer,  the  President,  and  therefore  was  not  liable 
to  the  plaintift'  To  this  it  was  replied  that  the  President 
had  no  power  to  declare  war,  and  that  therefore  the  act  of 
the  President,  and  of  HoUins,  was  without  show  of  author- 
ity. The  court,  on  full  consideration,  ruled  that  the  deci- 
sion of  the  President  was  final,  and  justified  HoUins  in  the 
execution  of  his  orders.  Amer.  Cyclop.  1862,  p.  512;  4 
execution  of  his  orders.  Amer.  Cyclop.  1862,  p.  512.  This 
ruling,  if  followed  by  the  Supreme  Court  of  the  United  States, 
will  sustain  the  action  of  Congress  in  the  enactment  of  the 
fourth  section  of  the  act,  the  fifth  section  of  which  we  have 
considered. 

But  it  is  insisted  that  as  the  appellants  were  not  mus- 
tered into  the  service  of  the  United  States,  the  act  was 
not  done  under  color  of  authority;  that  the  demand  for 
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assistance  should  have  been  made  upon  the  Governor  of 
the  State,  and  the  order  to  the  defendants  to  act  should 
have  come  through  Hughes  from  him.  It  is  sufficient  an- 
swer to  say,  that  the  defendants  acted  under  the  orders  of 
HugheSj  their  superior  officer,  and  that  ho  claimed  to  act,  and 
therefore  did  act,  under  color  of  authority  derived  from  the 
military  commander  of  the  district  of  Indiana.  Whether  the 
military  commander  had  the  power  to  compel  Hughes  to 
act,  or  not,  is  not  important,  as  he  submitted  io  the  orders 
and  acted  under  them.  The  case  of  Van  Zandt  v.  Maxwell^ 
supra^  decides  what  the  words  "under  color  of  authority," 
used  in  the  act  of  1863,  as  well  as  the  act  of  1833,  include. 
In  that  case,  an  action  was  brought  in  the  Supreme  Court 
of  New  York,  to  recover  a  part  of  the  proceeds  of  merchan- 
dise condemned  for  a  breach  of  the  revenue  laws,  which 
the  plaintiff  claimed  to  be  due  him  as  the  informer,  upon 
whose  information  the  goods  were  seized.  The  defendant, 
who  was  at  the  time  collector  of  the  port  of  New  York, 
brought  a  certiorari^  under  the  third  section  of  the  act  of 
1838,  upon  which  the  cause  was  removed  into  the  Circuit 
Court  of  the  United  States.  After  holding  that  the  act  of 
withholding  the  money  claimed  from  the  plaintiff  was  at 
least  colorably  an  official  act,  and  within  the  statute,  Beits, 
J.,  says:  "The  act  of  March  2d,  1883,  goes  still  further,  for 
it  gives  the  character  of  official  acts  not  only  to  things 
actually  done  by  an  officer  of  the  United  States  under  color 
of  the  revenue  laws,  but  also  to  those  done  under  a  claim 
by  him  of  a  right  or  authority  derived  from  those  laws.'* 
And  again :  "  If  or  do  we  accede  to  the  ailment  of  the 
plaintiff's  counsel,  that  the  defend^it  cannot  transfer  this 
cause  to  this  court,  for  the  reason  that  he  is  sought  to  be 
charged  in  it  as  a  wrong-doer,  in  withholding  moneys  to 
which  the  plaintiff  has  a  legal  title.  That  doctrine  would 
nullify  the  provisions  of  the  act  of  1833,  because  in  every 
case  of  prosecution  against  a  collector,  or  other  revenue 
officer,  the  action  seeks  to  charge  such  officer  with  a  per* 
Bonal  liability  for  acts  asserted  to  have  been  done  wrongfully. 
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and  without  authoritj  of  law.  Especially  is  that  so  in  re- 
spect to  the  collector  when  he  is  sued  to  recover  from  him 
duties  levied  and  exacted  on  the  importation  of  goods;  for 
he  is  then  always  charged  as  a  -wrong^doer,  for  having  ob- 
tained and  withheld  moneys  belonging  to  the  plaintift',  and 
which  he  had  no  right  to  demand  or  detain. 

**The  purpose  of  the  act  of  1838  was  to  place  the  juris- 
diction over  those  questions  between  individuals  and  reve- 
nue officers  in  the  Circuit  Courts  of  the  United  StateSy  to 
the  exclusion  of  the  state  courts,  and  wo  think  the  present 
case  is  one  which  falls  directly  within  the  purview  of  that 
statute." 

So  also  in  the  case  already  cited  of  Wood  v.  Matthews ^ 
which  was  an  action  of  trespass  for  taking  a  horse,  begun 
in  one  of  the  state  courts.  The  defendant,  by  a  petition 
under  section  3  of  the  act  of  1833,  removed  the  cause  to 
the  United  States  Circuit  Court,  where  a  motion  was  made 
to  remit  the  cause  to  the  state  court,  for  want  of  jurisdic- 
tion in  the  national  court,  because  the  action  did  not  proceed 
from  or  bring  in  question  any  act  or  thing  done  by  the 
defendant  as  an  officer,  under  the  revenue  laws  of  the 
United  States.  In  overruling  this  motion  the  court  say: 
"Whether  the  horse  in  question  was  in  truth  seized  and 
taken  by  the  defendant  in  the  exercise  of  his  functions  and  the 
performance  of  his  duty  as  an  officer  of  the  customs,  under 
the  revenue  laws,  as  set  forth  in  his  petition  for  the  removal 
of  the  cause,  is  a  matter  of  fact,  belonging  to,  and  forming 
a  part  of,  the  merits  of  the  case.  It  is  involved  in  the  in- 
quiry whether  the  taking  and  detention  were  lawful  and 
justifiable,  and  must  be  determined,  not  in  a  summary  way, 
on  motion  and  affidavits,  contradicting  and  denying  the 
fiicts  so  stated,  and  verified  in  the  requisite  form,  but  on 
trial  of  the  merits,  in  the  usual  course  of  proceedings." 

In  holding  that  the  Circuit  Court  of  the  United  States  for 
this  district  has  exclusive  jurisdiction  of  this  case,  we  do 
not  pass  upon  the  merits  of  the  action  and  defense  as  pre- 
sented by  the  complaint  and  the  petition.    There  is  a  court 
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having  jurisdiction  to  determine  that  question,  and  the  re- 
moval of  the  cause  to  that  tribunal  is  not  a  denial  of  justice. 

The  judgment  is  reversed,  with  costs,  and  aU  proceedings 
subsequent  to  the  filing  of  the  petition  are  set  aside,  and 
the  court  is  directed  to  pass  upon  the  sufficiency  of  any 
bond  that  may  be  ottered  under  the  law  of  Congress,  and 
if  such  bond  be  approved,  to  proceed  no  further  in  the  case. 

A.  G.  Porter^  B.  Harrison  and  W.  P.  Fishback,  for  appel- 
lants. 

J.  M.  Hannay  for  appellee. 


Dayhuff  v.  Dayhuff's  Administrator. 

DiOBDENTS  Estates. — Set-off. — In  a  suit  by  an  administrator  for  a  debt 
due  the  estate  of  the  decedent,  which  originated  after  the  death  of  the  in- 
testate, the  defendant  cannot  set-ofF  a  debt  duo  him  by  the  intcst-ato  in 
his  life  time. 

Same. — To  a  suit  by  an  administrator  de  bonis  non  upon  a  note  given  for  the 
price  of  property  purchased  at  tho  administrator's  sale,  the  defendant 
pleaded,  by  way  of  set-off,  a  debt  duo  him  by  tbo  decedent  in  his  life  tinae. 
It  was  also  alleged  that  tho  former  administrator  had  agreed,  at  the  time 
the  defendant  purchased  the  property,  to  allow  tho  set-off. 

Heldj  that  by  the  execution  of  tho  nolo  the  agreement  to  allow  tho  set-off 
was  waived. 

APPEAL  from  the  Howard  Common  Pleas. 

Elliott,  J. — This  was  a  suit  by  HuddiesoUy  as  administra- 
tor de  bonis  non  of  the  estate  of  Daniel  Dayhuffy  deceased, 
against  Andrew  F.  Dayhuff ^  on  a  note  for  $209  20,  executed 
by  the  latter  to  Lindley^  the  former  administrator  of  said 
estate,  for  personal  property  of  the  deceased  sold  by  Lindleyj 
and  purchased  by  said  Andrew  F.  Dayhuff,  at  public  sale. 

The  defendant  answered,  by  way  of  set-oft',  that  Daniel 
Dayhuff y  the  decedent,  in  his  life  time,  was  indebted  to  hinx 


NOVEMBER  TERM,  1866.  159 


Dayhaff  v.  Day  huff's  Administrator. 


m  the  sum  of  f  337,  upon  an  account,  for  boarding,  lodging, 
clothing,  washing,  mending,  schooling  and  books,  furnished 
Mark  Dayhuff,  a  minor  daughter  of  the  decedent,  from 
the  first  of  February,  1857,  to  the  fourth  of  July,  1868,  and 
for  money  paid  to  and  for  her,  for  necessaries,  during  said 
time,  by  said  defendant,  at  the  special  instance  and  request 
of  eaid  decedent;  that  the  claim  was  just,  and  that  the  de- 
cedent, in  his  life  time,  paid  the  defendant  ten  dollars  on 
the  Bame,  the  residue  remaining  due  and  unpaid.  It  was 
farther  averred,  that  a  short  time  before  his  death,  the  de- 
cedent wrote  to  said  defendant  and  thereby  acknowledged 
said  claim,  and  promised  to  pay  the  same  to  the  defendant. 
This  alleged  writing  is  not  made  a  part  of  the  answer,  nor 
was  any  copy  thereof  filed  with  it. 

It  was  also  alleged  in  the  answer,  that  at  the  time  of  the 
sale  of  the  property  for  which  said  note  was  given,  the  said 
Lindley,  then  the  administrator  of  said  estate,  agreed  and 
promised  that  if  the  defendant  would  purchase  property 
to  the  amount  of  his  claim  against  said  estate,  or  any  less 
sum,  the  amount  so  purchased  should  be  set-ofl:'  against 
the  defendant's  account;  that  the  estate  of  the  decedent  is 
solvent,  and  that  the  debts  against  the  same  are  nearly,  if 
not  entirely,  paid;  that  a  partial  distribution  had  been 
made,  and  on  the  final  settlement  of  the  estate  there  would 
be  a  further  sum  for  distribution,  exclusive  of  the  note  in 
suit.  The  answer  concluded  by  offering  to  set-off  of  said 
account,  for  the  satisfaction  of  said  note,  a  sum  equal  to  the 
amount  due  thereon,  &c.  The  court  sustained  a  demurrer 
to  the  answer,  to  which  the  defendant  excepted.  And  the 
defendant  failing  and  declining  to  answer  further,  judgment 
was  rendered  for  the  amount  due  on  the  note.  The  de- 
fendant appeals. 

Did  the  court  err  in  sustaining  the  demurrer  to  the  an- 
swer? This  is  the  only  question  in  the  case.  It  seems  to 
be  well  settled  that  in  a  suit  by  an  administrator  for  a  debt 
due  the  estate  of  the  decedent,  originating,  as  in  this  case, 
after  the  death  of  the  intestate,  the  defendant  cannot  set-off 
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a  debt  due  him  by  the  intestate  before  his  decease.  Mc- 
Donald  v.  Blades  Administrator^  20  Ohio  185;  Merritt  v. 
Seaman,  6  K  T.  168;  Mercdn  v.  Smith,  2  Hill  (N.  Y.)  210; 
Boot  V.  TayloTj  20  ^ohn.  187 ;  Dale  v.  Cooke,  4  John.  Ch.  R. 
J.1.  The  principle  of  mutuality,  in  such  cases,  requires  that 
the  debts  should  not  only  be  due  to  and  from  the  same  per- 
son, but  in  the  same  capacity.  Here  the  note  sued  on  was 
not  executed  to  the  decedent  in  his  life  time,  but  to  his  ad- 
ministrator, for  property  purchased  of  the  latter  after  the 
death  of  the  intestate;  while  the  set-off  claimed  is  for  an 
alleged  indebtedness  of  the  decedent  in  his  life  time.  To 
allow  a  set-off  in  such  cases  would  disturb  the  due  course 
of  administration  and  distribution  of  the  estate.  The 
payee  of  the  note  in  suit  might  have  sued  thereon  in  his 
own  name,  but  the  fact  that  the  suit  is  by  the  plaintiff',  in 
his  representative  capacity,  does  not  change  the  rights  of 
the  parties,  though  dicta  may  be  found  to  the  contrary. 

But  it  is  insisted  by  the  appellant's  counsel,  that  the  al- 
leged promise  of  Lindley,  the  former  administrator,  to  allow 
the  set-oft^  if  the  appellant  would  purchase  the  propertj" 
for  which  the  note  was  given,  was  binding  on  him,  and  se- 
cured to  the  plaintiff  the  right  to  make  the  set-off.  We  do 
not  think  so.  The  appellant  did  purchase  the  property, 
but  Lindlcy  did  not  make  or  allow  the  set-off',  nor  did  the 
appellant  claim  his  right  thereto,  but,  on  the  contrary,  exe- 
cuted the  note  for  the  property,  without  any  condition  or 
reservation  therein  as  to  the  right  of  set-off.  Under  these 
circumstances,  he  must  be  deemed  to  have  waived  the 
promise  of  Lindley  in  respect  thereto. 

ISor  do  the  alleged  facts  that  the  estate  of  tlie  intestate  is 
solvent,  and  the  debts  nearly  all  paid,  leaving  funds  in  the 
hands  of  the  administrator  for  distribution,  alter  the  case. 
If  the  appellant's  claim  against  the  estate  is  a  just  one,  no 
reason  is  shown  why  it  was  not  filed  in  proper  time,  and 
steps  taken  to  procure  its  allowance  by  the  court,  before  it 
was  barred  by  the  statute  of  limitations;  or,  if  it  is  true,  as 
is  alleged  in  the  answer,  that  he  holds  the  written  promise 
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of  the  decedent,  made  in  his  life  time,  for  its  payment,  he 
may  not  yet  be  barred  from  its  recovery.  But  the  fact  that 
he  has  Blept  upon  his  rights  until  the  claim  has  become  a 
stale  one,  does  not  give  him  any  claim  upon  the  equity 
powers  of  the  court.  We  think  the  court  did  right  in  sus- 
taining the  demurrer  to  the  answer. 

The  judgment  is  affirmed,  with  costs. 

N»  IL  lAnsday  and  J.  A.  Lewis^  for  appellant. 

IL  Voile  and  X  71  Cac^  for  appellee. 


PiCKBT  V.  The  State. 

Ibtokvatios. — ^The  case  of  Ifewewne  t.  The  State,  ante.  p.  10  appraved. 

APPEAL  fipom  the  Orange  Oommon  Pleas. 

GsBGORT,  J. — The  information  charges  that  the  appellant 
then  was  confined  in  the  jail  of  Orange  county,  in  the  State 
of  Indiana^  on  a  charge  of  grand  larceny,  the  identical  fel- 
ony thereinafter  set  forth,.and  that  he  had  not  been  indicted 
by  any  grand  jury  of  said  county  for  said  crime;  and  that 
at,  &c.,  on,  &c.,  said  Alfred  Picket  did  then  and  there  felo- 
niously steal,  take,  carry  and  ride  away,  one  dark  brown 
filly,  of  the  value  of  one  hundred  dollars*  the  personal 
property  of  Owen  Thompsony  contrary,  &c. 

The  defendant  pleaded  not  guilty.  Trial  by  jury. 
Verdict  of  guilty,  and  judgment. 

.  The  errors  assigned  are,  first,  that  no  affidavit  was  filed 
with  the  information  by  the  prosecuting  attorney;  second, 
that  the  affidavit  filed  in  the  clerk*s  office  of  Orange  county, 
in  vacation,  by  the  justice  of  the  peace,  has  no  proper  venue, 
nor  any  venue,  laid  therein;  third,  that  the  information 
Vol.  XXVn.— 11 
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does  not  allege  directly,  in  proper  form,  that  IHcket  did  the 
thing  wherewith  he  was  charged.' 

The  appellant  was  charged  with  the  crime  before  a 
jostice  of  the  peace,  and  required  to  give  bail  for  his  ap- 
pearance at  the  then  next  term  of  the  Orange  Common 
Pleas,  and  in  default  of  such  bail  was  committed.  A  tran- 
script, with  the  ori^al  papers,  was  filed  by  the  magistrate 
with  the  clerk  of  the  court  below.  The  i^davit  £Qed  be- 
fore the  justice  is  copied  into  the  transcript  of  the  record 
in  the  case  in  judgment.  The  affidavit  charges  "that  on 
the  first  day  of  Septembery  1865,  at  the  county  of  Orange, 
Alfred  Picket  did  feloniously  steal,  take,  carry  and  ride  away, 
one  dark  brown  filly,  of  the  value  of  one  hundred  dol- 
lars, the  personal  property  of  Owen  Thompson,  contrary," 
&c.  The  affidavit  commences  with  "  The  State  of  Indiana, 
Orange  county,  5S."  It  is  claimed  that  the  affidavit,  in  the 
body  of  it,  ought  to  have  referred  to  the  venue  stated  in 
the  margin  by  some  appropriate  word,  such  as  "said*'  or 
"  aforesaid."  This  objection  is  made  for  the  first  time  in  this 
court  On  the  authority  of  Newcome  v.  The  State,  ante,  p. 
10,  the  judgment  of  the  court  below  must  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

J,  JT.  Stotserdmrg  and  T  M.  Brown,  for  appellant. 

D.  M  WiUiamson,  Attorney  General,  for  the  State. 


Gabbbtt  v.  Higoins. 

Contested  Klkctioit. — The  ralings  in  the  oaee  of  Wheat  t.  RagfdaU,  pott, 
p.  191,  approved. 

APPEAL  from  the  Johnson  Circuit  Court. 
Elliott,  J. — ^At  the  October  election  in  1864,  the  parties 
to  this  suit  were  opposing  candidates  for  the  office  of 
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aheriff  of  Johnson  county,  in  this  State.  The  appellant, 
Garreitj  was  declared  duly  elected  to  said  office  by  the  board 
of  county  commissioners.  Biggins  contested  the  election. 
The  question  was  first  tried  by  the  board  of  commis- 
sioDers  of  the  county,  and  then  appealed  to  the  Circuit 
Court,  where  there  was  a  finding  and  judgment  in  favor  of 
Higgins.  Garrett  appeals  to  this  court.  .  The  questions 
raised  in  the  case  are  precisely  the  same  as  in  the  case  of 
Wheat  V.  BagsdaUj  post  p.  191,  and  the  judgment  of  the 
Circuit  Court  is  reversed,  for*the  same  reasons  given  in  that 
case. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

W.  E.  Harrison,  G.  M,  Overstreet  and  A.  B.  Hurder,  for 
appellant. 

71  IV.  Woollen  and  2).  D.  Barda^  for  appellee. 


Turner  t?.  Pakry. 

BfEosoEs. — WET3rs88. — Quore :  Whether  a  negro  or  mulatto  who  has  come 
into  this  State  in  Yiolation  of  the  thirteenth  article  of  the  constitution  is 
a  competent  witness,  under  the  act  of  Deeeeiber  20,  1866^  in  a  case  where 
a  white  person  is  a  party. 

Tkxdsr. — ^Where  one  bound  by  contract  to  couYey  real  estate  denies  the 
contract,  and  refuses  to  perform  it,  a  tender  of  the  price  by  the  purchaser 
is  not  necessary. 


97    I 
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APPEAL  from  the  Wayne  Circuit  Court. 

Gregort,  J.— ^This  was  a  suit  by  the  appellee  against  the 
appeUant,  for  the  specific  performance  of  a  contract  for 
the  conveyance  of  a  lot  in  Bichnwnd. 

The  contract  was  one  by  which  Parry  had  the  privilege 
of  purchasing  the  lot  at  $1,600,  within  a  year  from  October 
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1, 1864.  By  the  same  contract,  Parry  became  the  lessee 
of  the  lot  for  one  year. 

It  was  alleged  in  the  complaint,  that  in  August^  1865,  the 
plaintiff  notified  the  defendant  of  his  election  to  make  the 
purchase ;  that  on  the  15th  of  Septe^mbcTy  of  the  same  year, 
he  made  a  tender  of  the  purchase  money  and  demanded  a 
conveyance,  which  was  refused,  and  that  a  lender  was 
again  made  in  December  following,  and  a  conveyance  again 
demanded,  which  was  refused;  that  the  plaintifi*  has  ever 
since  been  ready,  &c.  ;^  that  relying  upon  the  performance, 
by  the  defendant,  of  his  contract,  the  plaintiff  made  im- 
provements on  the  lot  of  the  value  of  $1,500.  The  gen- 
eral denial  was  filed.  The  issue  was  tried  by  the  court 
and  found  for  the  plaintiff,  and  a  decree  thereupon  rendered 
for  the  plaintifi'. 

The  error  assigned  is  upon  the  overruling  of  a  motion 
for  a  new  trial.  Various  questions  are  necessary  to  be  de- 
termined in  order  to  reach  a  conclusion  as  to  the  correct- 
ness of  the  action  of  the  court  on  the  motion. 

A  mulatto  who  had  come  into  the  State  in  defiance  of 
the  thirteenth  article  of  the  State  constitution  was  offered 
by  the* defendant  as  a  witness,  and  his  evidence  was  ex- 
cluded, the  plaintiff  being  a  white  man,  and  the  defendant  a 
mulatto.    The  trial  was  had  in  August^  1866. 

By  the  act  of  February  14, 1853,  (Acts  1853,  p.  60,)  the 
witness  would  have  been  incompetent.  By  the  act  of  De- 
cember 20, 1865,  (Acts  Spec.  Ses.  1865,  p.  162,)  color  as  a  test 
of  the  competency  of  a  witness  was  removed,  "provided 
that  no  negro  or  mulatto  who  has  come,  or  who  shall  here- 
after come,  into  this  State,  in  violation  of  the  thirteenth 
article  of  the  constitution  of  the  State  shall,  while  said 
article  continues  in  force,  be  competent  to  testify  as  a  wit- 
ness in  any  case  in  which  a  white  person  shall  be  a  party 
in  interest." 

By  the  act  of  Congress  of  the  9th  of  AprU,  1866,  it  is 
provided,  "  that  all  persons  born  in  the  United  States^  and 
not  subject  to  any  foreign  power,  excluding  Indians  not 
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taxed,  are  hereby  declared  to  be  citizens  of  the  United 
States;  and  sach  citizens,  of  every  race  and  color,  without 
regard  to  any  previous  condition  of  slavery  or  involuntary 
servitude,  except  as  a  punishment  for  crime,  whereof  the 
party  shall  have  been  duly  convicted,  shall  have  the  same 
right  in  every  state  and  territory  in  the  United  States  to 
make  and  enforce  contracts,  to  sue,  be  parties,  and  give 
ovidence,''  &c.,  ^^any  law,  statute,  ordinance,  regulation  or 
custom  to  the  contrary  notwithstanding."  Acts  1st  Ses. 
39th  Cong.,  §  1,  p.  80. 

In  Smith  v.  Moody  et  al.y  26  Ind.  299,  this  court  held  that 
the  thirteenth  article  of  the  constitution  was  void,  being  in 
conflict  with  the  second  section  of  article  four  of  the  Con- 
stitution of  the  United  States. 

It  is  urged  that  the  legislature  recognized  the  validity  of 
this  article  in  the  proviso  above  set  forth,  and  contemplated 
some  action  to  declare  it  void,  before  the  disability  of  color 
would  be  removed,  as  to  persons  coming  into  this  State  in 
violation  of  its  provisions.  If  this  were  so,  then  Congress, 
in  the  opinion  of  the  writer,  by  the  statute  above  cited, 
has  taken  that  action.  But  I  think  that  the  article  being 
void,  the  proviso,  by  its  terms,  fails.  One  cannot  violate 
that  which  never  had  a* legal  existence.  But  as  this 
point  is  not  material,  a  majority  of  the  court  decline  to 
decide  it. 

The  evidence  is  in  the  record.  On  the  19th  of  SeptembePj 
1864,  at  the  city  of  Bichmondy  in  this  State,  Turner  and 
Parry  entered  into  the  written  contract  set  out  in  the  com- 
plaint The  contraot  was  drawn  by  one  Bell,  a  real  estate 
agent,  who  was  at  the  time  employed  by  Turner  to  act  as 
his  agent  in  renting  and  selling  other  property  in  the  city. 
Immediately  after  making  the  contract,  Thimer  left  this 
State  and  returned  to  Kansas j  where  he  resided  at  the  time, 
and  did  not  again  come  into  this  State  until  December,  1865. 
Parry  introduced  testimony  at  the  trial  tending  to  show 
that  it  was  understood  at  the  time  the  contract  was  made 
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that  Bell  was  to  act  as  Turner's  agent,  in  his  absence,  and  if 
he,  Parrify  concluded  to  buy  the  lot,  he  was  to  notify  Bdl 
and  pay  him  the  money.  Turner  introduced  evidence  tend- 
ing to  disprove  this,  and  offered  the  rejected  witness  to 
sustain  his  side  of  this  question.  In  Aj^ril^  1865,  Parry 
made  permanent  improvements  on  the  lot  in  controversy, 
to  the  value  of  $1,200.  In  July^  1865,  he  notified  Bdl  of 
his  election  to  purchase  the  lot,  and  in  August  he  again 
notified  him  to  the  same  efiect.  On  the  14th  of  Septe:inbcr, 
1865,  Bell  wrote  a  letter  to  Turner^  in  which  he  notified  him 
that  Parry  had  concluded  to  take  the  lot  and  wanted  a 
deed.  To  this  Turner  replied,  that  he  would  not  make  tho 
deed,  as  he  had  determined  not  to  sell  the  lot,  but  to  keep 
and  improve  it  himself.  After  the  receipt  of  this  answer, 
on  the  26th  of  September,  1865,  Parry  made  a  formal  tender 
to  Bell  of  the  $1,500,  and  demanded  a  deed.  Bell  notified 
Tamer,  the  same  day,  of  the  tender  and  demand,  to  which 
Turner  made  no  answer.  Parry  then  wrote  directly  to 
Tamer  to  inquire  the  reason  why  he  did  not  make  the  deed 
according  to  contract,  to  which  Turner  replied  by  letter, 
dated  November  21,  1865,  denying  that  he  had  ever  made 
any  such  contract,  and  stating  that  ho  had  only  agreed  to  let 
Parry  have  the  lot  in  case  he  concluded  to  sell,  which  he  had 
not  yet  done.  A  short  time  after  writing  this  letter,  Tamer 
came  to  Richmond,  and  Parry,  immediately  on  his  arrival, 
met  him,  tendered  him  $1,500,  ^vith  interest  from  October 
Ist,  and  demanded  a  deed.  Turner  refused  to  accept  the 
money  or  to  make  the  deed,  not  on  the  ground  that  the 
tender  was  too  lato,  but  solely  on  the  ground  expressed  in 
his  letter  of  November  21st. 

We  think  the  conduct  of  Turner  in  refusing  performance, 
and  in  denying  the  contract,  made  the  question  of  tender 
to  Bdl  immaterial,  and  that  if  the  court  below  committed 
an  error  in  rejecting  the  witness  offered,  that  error  was 
harmless.  When  a  party  to  an  agreement  gives  notice  to 
the  other  of  his-determination  not  to  perform  the  contract 
on  his  part,  performance  by  the  party  receiving  such  notice 
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18  unnecessary.  North's  Adm'r  v.  *Pepper  21  "Wend.  686; 
Skinner  v.  TYnfer,  84  Barb.  838;  Orary  v.  Smithy  2  Corn- 
stock  60.  This  disposes  of  several  other  questions  made 
by  the  appellant  in  relation  to  the  tender  to  Bell. 

The  judgment  is  affirmed,  with  costs. 

Jl  P.  SiddaUj  for  appellant. 

C  J7.  Burchenaly  for  appellee. 


Ross  V.  Owen. 

APPEAL  from  the  Jennings  Circuit  Court, 

Gregory,  J. — Suit  by  Owen  against  Boss  for  a  county  bond, 
and  for  money  had  and  received.  Answer:  1.  Payment. 
2.  Settlement  and  payment.  8.  Set-off.  4.  Payment  and 
set-off.  On  motion  the  court  struck  out  the  fourth  para- 
graph of  the  answer.  This  was  right.  The  same  matters 
were  set  up  in  the  other  paragraphs.  The  plaintiff  replied 
by  a  general  denial.  Trial  by  jury.  Verdict  for  the  plain- 
tiff.   Motion  for  a  new  trial  overruled. 

It  is  claimed  that  the  evidence  does  not  sustain  the  find- 
ing of  the  jury.  We  have  examined  the  testimony,  in- 
cluding that  supplied  by  the  clerk's  return  to  the  certiorari^ 
and  think  the  evidence  sufficient,  under  the  rulings  of  this 
court. 

The  judgment  is  affibrmed,  with  costs  and  ten  per  cent, 
damages. 

J.  H.  Vawter  and  J.  Bead^  for  appellant. 

«/.  Bundyj  for  appellee. 
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LowBY  and  Others  v.  Bteelb. 

Bill  of  Exosajiob. — ^Waiver  or  Notice  of  NoN-PArasHT. — A  waiyer  of 
notice  of  non-payment,  contained  in  a  bill  of  exchange,  forms  a  part  of 
the  bill,  and  affects  the  contract  of  the  indorser  as  well  as  of  the  drawer. 

Same. — CoHCKAXxsiirT. — An  answer  by  an  indorser  to  a  suit  upon  a  bill 
waiying  notice  of  non-payment,  alleging  that  the  holder  concealed  the  fact 
of  non-payment,  is  bad,  unless  the  facts  constituting  the  fraudulent  con- 
cealment are  specially  ayerred. 

APPEAL  from  the  Vanderburg  Common  Pleas. 

Gregory,  J. — George  K.  SteeUj  president  of  the  First 
National  Bank  of  BockviUe^  Indiana^  sued  the  appellants  as 
indorsers  of  a  bill  of  exchange,  of  which  the  following  is  a 
copy : 

"EvANSViLLE,  Ind.,  April  14, 1865. 
$4,000. 

"  Three  months  after  date,  pay  to  the  order  of  Lovmfy 
Wdbom  ^  SuUivan,  at  First  National  Bank  of  BocfaiUey  Ind.y 
four  thousand^  dollars,  for  value  received,  without  relief 
from  valuation  or  appraisement  laws.  Notices  and  protests 
of  non-acceptance  and  non-payment  waived.  And  charge 
to  the  account  of 

A.  G.  Brotoning ^  Co" 
« To  Wm.  M.  Aikman  ^  Co. 

EvansviUe,  Ind" 

The  complaint  avers  the  drawing  of  the  bill  by  Broum- 
ing  ^  Co.y  the  acceptance  by  Aikman  ^  Co.^  the  indorsement 
in  blank  by  Lovrnfy  Wdbom  ^  SuJMvany  the  delivery  to  UrrMe^ 
and  the  indorsement  and  delivery  by  him,  on  the  same  day, 
to  ^ede,  the  plaintiff  below.  The  complaint  also  contains 
an  averment  x»f  a  demand  of  payment  at  the  proper  time 
and  place,  and  a  refusal,  but  does  not  allege  notice  of  dis- 
honor to  the  appellants.  The  appellants  demurred  to  the 
complaint  for  want  of  sufficient  fieuits,  but  the  court  overruled 
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the  demurrer,  to  which  they  excepted,  and  filed  an  answer 
in  three  paragraphs. 

The  substance  of  all  these  paragraphs  of  the  answer  is 
contained  in  the  first,  which  is,  in  effect,  as  follows :  That  the 
appellants,  who  were  the  payees  of  the  bill,  took  the  same 
at  its  date  from  the  drawers,  in  the  usual  course  of  business, 
and  paid  full  value  therefor;  that  at  the  matm'ity  of  the 
bill,  the  drawers  and  acceptors  were  solvent;  that  if  appel- 
lants had  been  notified  of  the  dishonor  of  the  bill,  at  the 
time,  or  shortly  after  it  occurred,  they  could  have  collected 
it  from  said  acceptors  or  drawers ;  but  that  the  appellee,  who 
was  the  holder  of  the  bill  at  maturity,  neglected  to  notify 
the  appellants  of  the  dishonor  of  the  bill,  and  concealed  the 
fact  of  such  dishonor  from  them  for  three  months,  (without, 
however,  stating  the  circumstances  of  the  concealment,) 
when  the  acceptors  and  drawers  had  become,  and  had  since 
remained,  insolvent,  whereby  appellants'  recourse  on  them 
has  been  lost  or  rendered  valueless.  The  court  sustained  a 
demurrer  to  each  paragraph  of  the  answer,  to  which  the 
appellants  excepted,  and  declining  to  answer  over,  judgment 
was  rendered  against  them  for  the  amount  of  the  bill  with 
interest. 

The  main  question  in  the  case  in  judgment  is,  does  the 
waiver  of  notice  of  non-payment  form  a  part  of  the  bill? 
It  is  contended  that  it  is  only  the  waiver  of  the  drawers, 
and  that  the  indorsers  are  not  affected  by  it.  It  is  urged 
that  the  waiver  is  not  embraced  in  the  definition  of  a  bill 
of  exchange,  and  therefore  cannot  form  any  part  of  it. 
This  position  cannot  be  sustained.  A  promissory  note  or 
bill  of  exchange  may  contain  stipulations  other  than  those 
which  are  necessary  to  make  the  instrument  one  or  the 
other.  It  is  no  part  of  a  promissory  note,  as  such,  to  waive 
the  benefit  of  the  valuation  or  appraisement  laws,  and  yet 
a  note  with  such  a  waiver  is  no  less  a  note.  It^is  not  neces- 
sary to  make  an  instrument  a  bill  of  exchange  that  it  should 
waive  notice  of  non-payment,  yet  such  a  waiver  would  not 
divest  the  instrument  of  its  quality.    There  is  an  implied 
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contract  in  every  bill  of  exchange,  in  the  absence  of  an 
express  agreement  to  the  contrary,  that  the  drawers  and 
indorsers  are  not  liable  for  the  failure  of  the  acceptor  to 
pay  at  maturity,  unless  notified.  But  that  implied  contract 
may  be  changed  by  an  express  agreement.  This  bill  con- 
tains such  a  waiver,  in  the  body  of  the  instrument.  The 
indorsers  indorsed  it  in  full  view  of  that  fact.  They  adop- 
ted the  waiver  by  their  contract  of  indorsement.  The  as- 
signment of  the  bill  to  the  appellee  vested  in  him  all  the 
rights  of  the  payees,  subject  to  its  burdens  and  conditions. 
Smith' et  al.  v.  Bogera  et  al.^  14  Ind,  228. 

In  Beagles  v.  Sefton,  7  Ind.  496,  this  court  held  that  in  a 
suit  by  the  assignee  against  the  assignor  of  a  note,  made 
payable  without  relief  from  valuation  laws,  the  judgment 
was  rightly  rendered  without  relief.  Upon  principle,  we 
think  this  case  is  in  point.  The  waiver  of  valuation  laws 
was  no  more  a  part  of  the  note  in  that  case,  than  is  the 
waiver  of  notice  of  dishonor  a  part  of  the  bill  in  the  case 
at  bar.  In  The  President^  ^c,  v.  Davis,  19  Pick.  878,  the 
waiver  was  a  part  of  the  indorsement,  and  not  a  part  of 
the  bill. 

We  think  that  the  hability  of  the  indorsers  became  fixed 
by  the  dishonor  of  the  bill.  See  Neai  et  al.  v.  Wood,  et  al., 
28  Ind.  528. 

But  it  is  claimed  that  the  answer  set  up  a  good  defense. 
The  notice  was  waived.  The  holder  was  not  bound  to 
speak,  and  his  failure  to  do  so  cannot  divest  him  of  his 
rights,  fixed  by  the  dishonor.  The  concealment  charged 
does  not  amount  to  a  fraud.  A  party  relying  upon  a  fraud 
must  aver  the  facts  which  constitute  it. 

Frazeb,  J. — ^I  yield  to  this  decision  only  because  I  deem 
the  question  exactly  similar  to  the  one  decided  in  Beagles  v. 
SeftoHy  7  lad.  496.  The  doctrine  of  that  case  has  ever 
since  been  adhered  to  in  practice,  and  on  the  faith  of  it  the 
whole  people  have  ever  since  acted  in  their  important  bosi- 
ness  transactions,  and  it  would  be  exceedingly  mischievoas 
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now  to  overrale  it.    Such  waiver  of  notice  as  that  before 
I        us  is  of  recent  origin,  and  affords  some  opportunity  for  im- 
position upon  the    ignorant  and  unwaiy,  and   on  that 
acconnt  I  regret  that  the  courts  of  this  State  arc  not  at 
liberty  to  limit  its  efiect  to  the  maker  of  the  bill. 
The  judgment  is  affirmed,  with  costs,  and  one  per  cent. 
'        damages. 

A.  Tglehari,  for  appellants. 
J.  Cr.  JoncSj  for  appellee. 


The  jEFFEBSONYILLfi  BaILBOAD  COMPANY  V.  LaKHAM. 

UriDKxcs. — EzPBBTS. — On  the  trial  of  an  action  for  the  price  of  cross-ties 
fornished  to  a  railroad  company,  the  defense  being  that  the  ties  were  not 
of  a  good  quality,  one  witness  called  by  the  plaintiff  to  prove  the  quality 
of  the  ties,  stated  that  he  had  been  road-master  of  another  railroad,  and 
as  Boch  it  had  been  his  dnty  to  inspect  and  receire  ties;  and  another  wit- 
ness, called  for  the  same  purpose,  stated  that  he  had  made  and  sold  cross- 
ties  to  the  defendant 

Utldy  that  the  witnesses  had  sufficient  knowledge  of  the  subject  to  make 
them  competent  witnesses*  as  to  the  quality  of  the  ties. 

APPEAL  from  the  Barlholomeu)  Common  Pleas. 

Elliott,  J. — Lanham^  the  appellee,  sued  the  railroad 
company  for  the  price  of  a  quantity  of  cross-ties  furnished 
by  him  to  the  company.  The  complaint  was  in  two  para^ 
graphs.  The  first  was  for  one  hundred  and  forty-seven 
good,  merchantable  ties,  to  be  paid  for  on  delivery,  at  forty- 
five  cents  each,  with  an  averment  that  said  ties  were  re- 
ceived and  used  by  the  company ;  and  also  for  the  further 
nnmber  of  three  hundred  and  fifty-seven  good,  merchantable 
cross-ties  furnished  to  the  railroad  company,  at  the  special 
instance  and  request  of  said  company,  to  be  paid  for  on 
delivery,  at  forty-five  cents  each,  with  an  averment  that  said 
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ties  were  delivered  to  the  company,  and  were  marked  and 
received  by  its  agent.  The  second  paragraph  was  for  the 
sum  of  $226  80,  the  price  and  value  of  five  hundred  and 
four  good,  merchantable  cross-ties,  sold  and  delivered 
by  the  plsuntifl'  to  the  defendant,  to  be  paid  for  on  request. 
Answer:  1,  General  denial.  2.  .Payment.  3.  As  to  the 
one  hundred  and  forty-seven  ties  mentioned  in  the  first 
paragraph  of  the  complaint,  that  they  were  not  good,  mer- 
chantable ties,  and  that  the  defendant  refused  to  receive 
them  at  the  contract  price,  and  thereupon  the  plaintift* 
agreed  to  take  forty  cents  per  tie  therefor;  that  the  defend- 
ant then  paid  to  the  plaintiff',  under  said  agreement,  forty 
dollars,  and  before  the  commencement  of  the  suit  tendered 
to  him  eighteen  dollars  and  eighty  cents,  the  residue  unpaid 
on  said  ties,  at  forty  cents  pet  tie,  which  the  defendant 
refused  to  receive,  and  which  sum '  the  defendant  brought 
into  court.  RepHcation  in  denial  of  the  second  and  third 
paragraphs  of  the  answer.  Trial  by  jury,  and  verdict  for 
the  plaintiff  for- $186  84.  Motion  for  a  new  trial  overruled, 
and  judgment.    The  railroad  company  appeals. 

On  the  trial  of  the  cause,  the  plaintiff  introduced  two 
witnesses  who  had  examined  the  cross-ties  in  controversy, 
for  the  purpose  of  proving  their  quality.  One  of  them 
stated  that  some  years  previous  to  the  trial  he  was  road- 
master  on  the  Columbus  and  ShelbyviUe  Railroad^  and  that  as 
such  it  was  his  duty  to  inspect  and  receive  ties  for  that  road, 
and  that  he  had  seen  the  tie3  in  question.  The  other  wit- 
ness stated  that  he  had  formerly  sold  cross-ties  to  the  de- 
fendant, and  that  he  had  seen  the  ties  in  controversy.  The 
witnesses  were  then  permitted  by  the  court,  over  the  objec- 
tion of  the  defendant,  to  give  their  opinion  as  to  the  qual- 
ity of  the  ties  in  question.  Each  testified  that,  in  his  opin- 
ion, they  were  number  one,  merchantable  ties.  The  objec- 
tion urged  to  the  evidence  at  the  time  was,  that  it  did  not 
appear  that  the  witnesses  were  qualified  to  testify  as 
experts.  The  same  objection  is  urged  in  this  court  Wc 
do  not  think  the  court  erred  in  admitting  the  evidence. 
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The  subject  of  the  evidence  is  not  one  to  which  the  doc- 
trine in  reference  to  experts  applies  with  any  peculiar  force. 
Very  little  knowledge  or  experience  is  required  to  enable  a 
witness,  of  common  understanding,  to  judge  of  the  quality 
of  a  cross-tie.  A  knowledge  of  the  requisite  quality  or 
kind  of  timber,  and  of  the  proper  dimensions,  is  all  that  is 
required  to  make  a  competent  expert  in  such  case.  It  w^as 
easy  for  the  appellant  to  test  the  value  of  the  evidence  on 
cross-examination. 

The  refusal  of  the  court  to  give  an  instruction  asked  by 
the  defendant  is  also  urged  as  error.  The  evidence  in  the 
case,  and  the  instructions  of  the  court  to  the  jury,  are 
in  the  record.  We  have  examined  them,  and  find  that  the 
case  was  given  to  the  jury  under  very  full  and  fair  instruc- 
tions, not  unfavorable  to  the  defendant,  and  covering  every 
material  point  in  the  case;  and  we  think  the  verdict  is  sus- 
tained by  the  evidence.  Wc  find  no  error  in  the  record  to 
justify  a  reversal.  The  judgment  must  therefore  be 
affirmed. 

The  judgment  is  affirmed,  with  costs,  and  ten  per  cent, 
damages. 

S,  Stansifer  and  F.  Winter,  for  appellant. 

/.  N.  Kerr,  for  appellee. 


Belt/s  Administratrix  r.  Qolding. 

FtJEinTuxB.— CoNSTEucTiON  OF  Weitten  Cokteact. — Evidence. — A  sold 
to  B,  by  a  written  contract,  the  lease  of  a  hotel,  and  "all  the  ftirnitnre  in 
the  hotel,  used  in  running  the  same."  It  was  ftirther  stipulated  that  the 
sale  did  not  include  "the  private  furniture  of  A,  in  his  family  rooms,  nor 
the  furniture  in  boxes  which  have  not  been  unpacked,  nor  stores  and 
supplies  on  hand,"  &c. 

HeU  tliat  the  word  "furniture,"  as  used  in  the  contract,  meant  that  with 
which  the  house  was  furnished  or  supplied;  goods,  vessels,  utensils  and 
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other  appendages,  necessary  or  convenient  for  carrying  on  the  honse; 
whatever  had  been  added  to  the  interior  of  the  house  foi^use  or  conveni- 
ence, 

Eeldj  also,  that  parol^evidenoe  was  admissible  to  show  what  articles  were 
required  for  use  and  oonTenienoe  in  the  management  of  the  hotel. 

ffeld,  also,  that  every  material  fact  which  would  aid  the  court  in  applying 
the  contract,  and  in  identifying  the  property  which  was  the  subject  of  it, 
and  which  would  tend  to  place  the  court  in  tho  situation  of  the  parties, 
was  admissible  in  evidence. 

Heldy  also,  that  evidence  of  the  acts  of  tho  parties  in  reference  to  tho  ful- 
fillment of  the  contract,  after  it  was  made,  was  admissible  to  show  their 
intention  and  understanding  in  the  use  of  tho  language  employed  in  the 
contract. 

ffeldj  also,  that  the  contract  of  sale,  construed  in  connection  with  the  cir- 
cumstances of  the  parties,  and  their  conduct  after  the  making  of  the  con- 
tract, must  be  held  to  include  all  articles  of  ftirnituro  purchased  for  the 
hotel,  whether  fully  prepared  at  the  timo  for  present  use,  or  placed  in  the 
store  room  to  be  afterwards  prepared  and  used  in  operating  tho  hotel ; 
such  as  linen,  toweling,  carpets,  &c.,  in  the  piece. 

Special  Fiztdino. — When  tho  court  below  has  found  tho  facts  specially,  the 
Sapreme  Court  may,  in  reversing  the  judgment,  if  justice  does  not  re- 
quire a  new  trial,  direct  a  proper  judgment  to  be  entered  below. 

APPEAL  from  the  Marion  Common  Plea& 
Ray,  C.  J. — ^At  the  February  term,  1866,  of  the  Court  of 
Common  Pleas  of  Marion  county,  Charles  N.  Golding  and 
Jeptha  L.  Holtonj  for  the  use  of  said  Gelding^  filed  their 
complaint  against  the  appeUant. 

The  complaint  avers  that  the  appellant  is  the  administra- 
trix of  Robert  A.  Bellj  deceased;  that  she  was  duly  ap- 
pointed as  such  by  the  proper  court  of  Jefferson  county, 
Kentucky;  that  the  decedent  left,  at  the  time  of  his  death, 
a  large  amount  of  personal  property,  exceeding  in  value 
$15,000,  in  Marion  county,  Indiana^  which  appellant  haa 
taken  into  her  possession  and  control,  thereby  becoming 
responsible  as  administratrix  de  son  tort;  that  the  plaintiffs, 
Golding  and  HoUon^  were  partners,  in  the  year  1864,  in 
keeping  the  hotel  known  as  the  Boies  House^  in  Indian^ 
apolis;  that  on  the  29th  of  November,  they  sold  the  business 
of  the  hotel,  with  the  unexpired  lease,  and  the  fupniture 
used  in  running  the  same,  and  the  fixtures  belonging  to  the 
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same,  with  the  stores  and  provisions  on  hand,  to  the  dece- 
dent, whereby  decedent  became  indebted  to  plaintlffii  in  the 
sum  of  ^,109  10.  A  bill  of  particulars  was  filed  with  the 
complaint.  That  by  the  sale  of  the  subject  matter  of  their 
partnership,  the  partnership  between  the  plaintiffs  was  dis- 
solved, and,  on  settlement  between  the  partners,  the  account 
against  Bell  was  set  over  to  the  plaintiff,  Golding^  and  ac- 
cepted by  him  as  money,  to  make  up  his  share  of  the  firm 
assets,  and  .that  HoUon  assigned  to  Oolding  all  his  interest  in 
the  account  The  assignment  was  in  writing,  and  a  copy 
of  it  was  filed  with  the  complaint.  Judgment  was  de- 
manded in  favor  of  Golding  for  |4,000. 

An  affidavit  and  bond  in  attachment  were  filed,  which 
appear  in  the  record.  A  writ  of  attachment  was  issued  and 
levied  on  some  personal  property. 

At  the  May  term,  1865,  J.  L,  Ketcham,  Esq.,  appeared 
for  HoUcnij  and  moved  to  have  his  name  stricken  from  the 
record  as  a  plaintiff.  Upon  this  motion  an  aflidavit  and 
a  counter  afiidavit  were  presented.  The  motion  was  sus- 
tsuned,  and  HoUotCs  name  stricken  out. 

The  defendant  then  filed  her  answer  in  five  paragraphs: 

1.  A  general  denial.  2.  Payment.  3.  That  prior  to 
Ncfvember  29,  1864,  Jeptha  L.  Holton  was  the  proprietor 
of  the  hotel  known  as  the  Bates  House;  that  he  was  in  the 
exclusive  possession  of  the  hotel  and  appurtenances,  claim- 
ing and  exercising  an  exclusive  ownership,  and  that  the 
decedent,  iJ.  A.  Bell,  had  no  knowledge  whatever  that  any 
other  person  had,  or  claimed  to  have,  any  interest  in  the 
hotel;  that  on  the  29th  of  November^  1864,  the  decedent 
purchased  of  Holton  the  lease  under  which  he  held  the  hotel, 
all  the  furniture  in  the  hotel,  used  in  running  the  same,  and 
all  the  fixtures  connected  therewith,  for  the  price  of  $50,000, 
to  be  paid  as  provided  in  a  written  contract  between  the 
parties,  filed  with  the  answer;  that  this  sum  was  paid,  ac- 
cording to  the  contract;  that  at  the  same  time,  and  as 
part  of  the  same  transaction.  Bell  purchased  of  Holton  the 
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stores  and  supplies  on  hand;  that  the  price  of  the  stores  and 
supplies  was  not  directly  ascertained  by  the  contract,  but  it 
was  provided  that  in  case  the  parties  could  not  thereafter 
agree  upon  the  price,  the  same  should  be  fixed  by  third 
persons,  to  be  mutually  chosen,  and  that  the  price  thus 
ascertained  should  be  paid  by  Bell  to  JSoUon;  that  the  par- 
ties faihng  to  agree,  A.  W.  Bugbee  was  mutually  chosen  by 
them  to  value  the  stores  and  supplies;  that  Bugbee  as- 
sumed the  duty,  and  determined  the  fair  price  and  value 
of  the  stores  and  supplies  to  be  $2,706  48,  which  was,  in 
fact,  their  fair  price;  that  the  stock  of  stores  and  supplies 
thus  valued  by  Bugbee^  and  the  goods  mentioned  in  the  com- 
plaint and  the  annexed  account  are  the  same;  that  HoUon 
did  not  comply  with  his  contract  to  deliver  to  BMy  on  the 
Ist  of  December^  1864,  said  furniture  and  fixtures,  but,  on 
the  contrary,  removed  from  the  house  and  appropriated  a 
large  portion  thereof,  amounting  in  value  to  $2,804  88,  a 
bill  of  items  of  which  was  made  part  of  the  answer;  that 
neither  Belly  in  his  lifetime,  nor  his  personal  representatives 
since  his  death,  have  received  payment  for  the  property  so 
removed.  Ofter  to  set-off:'  a  sufficient  amount  against  plain- 
tifl[''8  claim. 

4.  The  fourth  paragraph  is  the  same  as  the  third,  with 
this  exception,  that  instead  of  stating  that  the  partnership 
of  Golding  with  Holton  was  a  silent  one,  and  unknown  to 
Bell,  it  states  that  those  persons  were  partners  under  the  firm 
name  of  J.  L.  Holton^  and  that  the  sale  of  the  hotel,  &c., 
was  made  by  them,  and  the  contract  broken  by  them. 
Same  offer  of  set-off: 

5.  The  fifth  paragraph  is  similar  to  the  third,  with  this 
exception :  It  admits  that  HoUon  delivered  the  property  to 
Bell,  on  the  Ist  day  of  December,  according  to  contract,  but 
states  that  immediately  afterward  he  removed  from  the 
hotel,  and  converted  to  his  own  use,  a  large  portion  of  the 
property,  amounting  in  value  to  $2,804  88,  as  per  bill  of 
particulars  filed,  whereby  he  became  indebted  in  that  sum 
to  Bell,  and  that  this  indebtedness  arose  prior  to  the  as- 
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signment  of  the  claim  in  suit,  by  HdUon  to  Golding.  Same 
offer  of  set-oflF. 

The  written  contract  of  Bale  referred  to  in  the  answer, 
and  filed  therewith,  is  as  follows : 

"This  memorandum  of  agreement,  made  this  29th  day 
of  Novenibery  A.  D.  1864,  between  Jeptha  L.  HoUon  of 
the  first  part,  and  JRobert  A.  Bell  of  the  second  part,  wit- 
nesBeth:  that  the  said  party  of  the  first  part  hath  this  day 
sold  to  the  said  party  of  the  second  part,  his  lease  of  the 
Bates  HousCy  Indianapolis^  of  the  date  of  the  14th  of  Aprils 
1859,  originally  made  to  William  Judson^  and  afterwards 
assigned  to  said  party  of  the  first  part,  and  also  all  the  fur- 
mtare  in  the  Bates  Souse,  used  in  running  the  same,  and 
also  all  the  fixtures  owned  by  said  HoUony  for  the  price  and 
sum  of  fifty  thousand  dollars,  of  which  the  sum  of  twenty 
thousand  dollars  is  to  be  paid  in  hand;  the  balance,  thirty 
thousand  dollars,  to  be  paid  on  or  before  the  5th  of  Janu- 
ary, 1865,  to  be  secured  by  a  note  without  reUef  from  valu- 
ation or  appraisement  laws,  and  by  a  mortgage  on  the 
personal  property  sold,  and  the  assignment  of  the  lease  as 
secnrity,  or  the  same  may  be  included  in  the  mortgage. 
Said  sale  and  price  do  not,  however,  cover  or  include  any 
of  said  HoUon^s  private  furniture  or  property  which  is  in 
his  family  rooms,  ISos.  138  and  189,  which  is  not  sold  at 
all,  nor  the  furniture  in  boxes  which  have  never  been  un- 
packed, nor  a  certain  table  and  eight  chairs,  excepted  by 
the  parties;  nor  do  said  sale  and  price  of  $50,000  include 
or  cover  the  stores  and  supplies  on  hand,  nor  the  omnibus, 
nor  horses,  wagon  and  harness,  &c. 

''But  the  said  party  of  the  first  part  hath  also  sold  to  the 
said  party  of  the  second  part,  all  of  said  stores  and  supplies, 
also  the  omnibus,  horses,  wagon,  harness,  &c.,  at  a  fair  price, 
to  he  agreed  upon  by  the  parties,  if  they  can  so  agree,  but 
if  they  cannot  so  agree,  then  the  price  of  said  stores  and 
sopplies,  omnibus,  horses,  wagon,  harness,  &c.,  to  be  de- 
termined and  fixed  by  parties  mutually  chosen  by  said 

Vol.  xxvn— 12 
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parties  of  the  first  and  second  parts,  and  the  price  so  agreed 
upon,  or  BO  fixed,  to  be  paid  in  hand,  when  so  ascertained; 
and  the  possession  of  said  premises  to  be  delivered  and  re- 
ceived on  the  Ist  day  of  December^  1864.  The  said  party 
of  the  first  part  also  sells  and  assigns  to  said  party  of  the 
second  part,  his  agreement  with  H.  BcdeSy  of  the  26th  of 
AprH^  1868,  for  the  renewal  of  the  lease  of  said  house,  and 
all  his  interest  therein,  the  sale  thereof  being  included  in 
and  covered  by  the  above  named  sum  of  $50,000.  It  is 
further  imderstood  and  agreed,  that  to  secure  the  deferred 
payment  of  $80,000,  said  Holion  shall  retain  and  hold  the 
*  two  policies  of  insurance,  amounting  to  $20,000,  and  that 
said  party  of  the  second  part  will  renew  the  policy  for 
•$10,000,  expiring  to-morrow,  and  assign  the  same  to  said 
party  of  the  first  part,  as  collateral  security  on  said  note 
for  $80,000. 

(Signed,)  "J.  L.  Holton, 

"R  A.  Bell.'' 

The  plaintift^  Gelding,  replied  in  two  paragraphs.  The 
first  was  the  general  denial;  the  second  was  a  special  reply. 
A  demurrer  was  sustained  to  the  second  paragraph  of  the 
reply,  but  no  objection  is  presented  to  this  ruling.  The 
<^use  was  submitted  to  the  court  for  trial,  and  the  following 
special  finding  was  had : 

"  Come  the  parties  by  their  attorneys,  and  the  court,  being 
fully  advised  in  the  premises,  finds  that  the  words  used  iu 
the  memorandum  of  agreement  filed  with  the  answer  of 
the  defendant,  ^'  all  the  furniture  in  the  Bates  JSousCy  used 
in  running  the  same,*'  are  not  to  be  taken  in  the  restricted 
sense  of  actual  use,  but  must  be  construed  to  mean  all  the 
furniture  provided  and  placed  in  the  house  ready  for  imme- 
diate use,  as  occasion  or  the  wants  of  the  house  may  re- 
quire, but  that  said  words  do  not  cover  articles  provided  to 
be  manufactured  into  furniture,  as  occasion  or  the  wants  of 
the  house  might  require;  and  the  court. further  finds  that 
there  should  be  deducted  from  the  bill  of  particulars  of  the 
plaintiff,  the  following  items  and  amomit« :  For  matches, 
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(216;  fruit,  $100;  pickles,  $42;  gas  burners,  $10  80;  brack- 
ets, $8  13;  hall  dusters,  $3;  coal  scuttles,  $5;  washboard, 
42  cts. ;  buckets,  |2  17 ;  and  box  of  glass,  $7  50 ;  making 
a  total  to  be  deducted  of  $395  02;  leaving  the  amount 
which  the  plaintiff  is  entitled  to  recover  $2,714  08. 

"Following  the  rule  laid  down  as  to  the  bill  of  items  of 
the  defendant,  there  must  be  deducted  from  it: 

5  Bolts  of  Sheeting. $290  00 

2     "     "  Pillow  Case  cotton ^ 63  48 

2     «     «  White  Crash : 8  40 

1     "     «   Silk  and  Wool  damask 270  00 

1  "     «  Cotton  and  Wool  damask 49  50 

2  *«     «  Brussels  Carpet 180  00 

1     "     «  Hall  Carpet 3125 

1     "     «  White  Table  linen .^. •♦.•.. ..^.  70  00 

1     "     "  Brown  Table  linen 56  00 

5  Dozen  Goblets,  packed  in  box« 22  50 

1  Bolt  Buff  Damask. 36  00 

1     "    Brown  Crash.. 10  00 

1  Box  Bar  Tumblers 18  00 

$1,105  13 

"Which  leaves  a  balance  which  the  defendant  is  en- 
titled to  have  set-off  against  the  claim  of  the  plaintifi"  of 
$1,699  75.  The  court  therefore  finds  that  there  is  duo  to 
the  plaintiff'  the  sum  of  $1,014  33. 

"  The  court  further  finds,  that  at  the  time  of  the  making 
of  the  contract,  the  decedent,  Bdlj  did  not  know  that  Gold- 
ing  was  a  partner  of  HoUonJ^ 

The  word  "  furniture "  includes  that  which  furnishes,  or 
with  which  anything  is  furnished  or  supplied.  Whatever 
most  be  supplied  to  a  house,  a  room,  or  the  like,  to  make  it 
habitable,  convenient  or  agreeable.  Goods,  vessels,  uten- 
sDs  and  other  appendages,  necessary  or  convenient  for 
housekeeping.  Whatever  is  added  to  the  interior  of  a 
house  or  apartment  for  use  or  convenience. 

It  was  proper  that  parol  evidence  should  be  given  to 
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infonn  the  court  what  articles  were  required  for  use  and 
convenience  in  the  management  of  the  hotel  in  question. 
So  also,  in  the  language  of  Baron  Parke,  in  his  answers  to 
the  questions  submitted  by  the  House  of  Lords,  on  the  ap- 
peal in  the  case  of  Lady  Hewhnfs  charities,  "For  the  pur- 
pose of  applying  the  instrument  to  the  facts,  and  determin- 
ing what  passes  by  it,  and  who  take  an  interest  under  it,  a 
second  description  of  evidence  is  admissible,  namely,  every 
material  fact  that  will  enable  the  court  to  identify  the  per- 
son or  thing  mentioned  in  the  instrument,  and  to  place  the 
court,  whose  province  it  is  to  declare  the  meaning  of  the 
words  of  the  instrument,  as  near  as  may  be  in  the  situation 
of  the  parties  to  it/* 

Evidence  of  the  mutual  acts  of  the  parties  in  reference 
to  the  fulfillment  of  the  contract,  after  it  was  entered  into, 
was  properly  admitted  to  show  what  their  intention  and 
understanding  was  in  the  use  of  language,  which  in  its  ap- 
plication to  the  subject  matter  of  the  contract  became  some- 
what obscure.  Crabb  v.  Atwood  et  at,  10  Lid.  822 ;  Selden 
V.  Williams  J  9  liV"atts  9. 

In  the  case  of  Oray  et  al.  v.  harper  et  al.,  1  Story  874, 
where  the  contract  was  to  purchase  certain  books  at  cost. 
Justice  Stort  used  this  language:  ^'I  do  not  think  that 
it  is  absolutely  incompetent  for  the  parties  to  show  from 
the  conversations  between  them  at  the  time  of  making  the 
contract  what  was  the  sense  in  which  they  then  understood 
the  word  '  cost,'  as  used  in  the  contract,  as  it  is  a  word 
capable  of  a  larger  or  a  narrower  construction,  according 
to  the  subject  matter,  and  the  circumstances  of  the  par- 
ticular case.  Those  conversations  may  be  deemed  a  part 
of  the  res  gesta,  and  thus  may  be  referred  to  as  explanatory 
of  the  real  intention  of  the  parties  in  the  use  of  the  word." 
It  was  held  in  Towler  v.  The  JEtna  Insurance  Co,,  7  Wend. 
270,  "  that  it  was  undoubtedly  competent  for  the  plaintift 
to  show  that  the  words,  *  a  frame  house,  filled  in  with  brick,' 
had,  by  the  custom  or  usage  of  insurers  and  insured,  a  par- 
ticular technical  meaning,  difiTerent  from  that  which  the 
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words  might  generally  be  understood  to  import.  They  are 
not  definite  and  unequivocal  in  themselves.  They  may 
apply  to  the  partitions  as  well  as  to  the  external  frame 
(rfthe  house." 

On  the  trial,  Mr.  Murdoch,  a  witness  for  the  appellant, 
testified  that  he  did  not  examine  the  rooms  up  stairs,  but  at 
the  time  of  the  sale,  HoUon  stated  that  there  was  enough 
property,  sheeting,  blankets,  Ac,  to  run  the  house  a  year; 
that  we  would  need  to  buy  nothing  for  a  year,  with  what 
was  on  hand,  and  the  materials  on  hand.  The  only  things 
reserved  in  the  contract  as  "  furniture  in  boxes  that  had 
never  been  unpacked,'^  were  two  boxes  of  mirrors  that 
were  down  stairs  in  the  saloon.  HoUon  said  they  were 
articles  bought  by  his  wife,  not  for  the  hotel. 

Mr.  BugbeCj  another  witness  for  the  appellant,  stated  that 
he  came  to  Indianapolis  on  the  1st  of  Novemberj  and  also  on 
the  1st  of  December,  1864.  He  came  the  first  time  as  the 
agent  of  parties  who  proposed  to  purchase  the  Bates  Mouse. 
He  examined  the  store  rooms  with  Mr.  HoUon.  He  found 
there  five  bolts  of  sheeting,  three  bolts  of  pillow  casing, 
two  bolts  of  white  linen  for  table  cloths,  one  bolt  of 
brown  damask  linen  for  same  purpose,  three  pieces  or 
rolls  of  Brussels  carpeting,  one  whole  piece  of  satin 
damask  for  curtains,  one  piece  of  buff  for  same,  and 
various  other  articles.  HoUon  pointed  out  everything  in 
the  store-rooms,  except  the  groceries,  liquors  and  cigars,  as 
belonging  to  and  going  with  the  hotel.  Witness  saw  all 
the  articles  mei\!bioned  on  the  list  filed  with  the  answer,  and 
none  of  them  belonged  to  or  were  in  rooms  Nos.  188  and  139. 
On  the  8d  day  of  December,  HoUon  said  to  witness,  ^^Eugbee, 
there  are  some  things  I  did  not  deliver  to  BeU,  and  want  to 
deliver  them  to  you."  He  took  witness  into  his  parlor  and 
said,  ^^Bugbee,  I  have  sold  everything  in  the  Bates  House  to 
J3eS,  except  a  tei^dHeie,  a  sofa,  a  table,  the  mattresses  on  my 
beds,  eight  chairs  in  the  upholstery  room,  and  two  boxes 
containing  my  family  wardrobe,  together  with  some  cloth- 
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ing  that  belongs  to  my  mother."  HoUon  then  delivered  a 
box  of  silver  still  in  the  original  packages,  having  never 
been  used. 

We  do  not  deem  it  necessary  to  recite  more  of  the  evi- 
dence. It  all  demon8tr£(ttes,  we  think,  that  the  intention  of 
thQ  parties  was  to  include  in  the  contract  of  sale,  and 
as  part  of  the  consideration  for  the  price  of  $50,000,  all 
the  articles  of  furniture  purchased  for  the  hotel,  whether 
they  were  fully  prepared  for  present  use,  or  purchased  and 
placed  in  the  store  room  to  be  so  prepared  and  used  in  oper- 
ating the  hotel.  Nor  is  this  evidence  of  the  intention  and 
understanding  of  the  parties  at  all  questioned  by  the  fact 
that  HoUon  subsequently  removed  a  portion  of  the  articles 
which  had  been  purchased,  but  not  prepared,  for  the  use 
of  the  hotel.  He  did  not  attempt  to  remove  all  the  articles 
of  this  class.  In  his  removal  of  such  as  he  took  away,  bis 
conduct  indicated  that  he  regarded  himself  as  j)erpeti^ting 
a  fraud  upon  the  rights  of  Bell.  He  attempted  to  remove 
the  only  witnesses  to  his  fraud,  by  inducing  the  house- 
keeper, and  the  woman  in  charge  of  the  linen  room,  under 
false  pretenses,  to  leave  the  house  and  enter  his  service. 
He  removed  not  only  articles  purchased  but  not  prepared 
for  use,  but  articles  in  daily  use  in  conducting  the  hotel,  and 
marked  with  the  name  of  the  hotel.  And  this  proof  of 
the  plain  understanding  of  the  parties  as  to  the  meaning  and 
application  of  the  words,  "all  the  furniture  in  the  -Bo^e^ 
HousCy  used  in  running  the  same,"  is  not  inconsistent  with 
the  construction  which  the  contract  will  support  upon  its 
face.  The  property  was  all  purchased  for,  taken  into,  and 
appropriated  to  the  use  of  the  hotel.  It  is  ably,  and  we 
think  correctly,  urged  by  the  appellant,  that  the  written 
contract,  taking  the  whole  of  it  together,  shows  that  the 
sale  of  "all  the  furniture  in  the  Bates  HousCj  used  in  run- 
ning the  same,"  was  not  intended  by  the  parties  to  be 
understood  in  the  limited  interpretation  given  to  it  by  the- 
court  below. 

By  the  contract,  HoUon  sold,  first,  the  lease  of  the  hotel  j 
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Becond,  '^  all  the  furniture  in  the  Bates  HousCy  used  in  run- 
ning the  same ;  '*  third,  all  the  fixtures  owned  by  him,  for 
the  price  of  $50,000.  But  in  a  subsequent  part  of  the  in- 
strument these  exceptions  are  made :  ^'  Said  sale  and  price 
do  not,  however,  cover  or  include  any  of  said  HoUovUs 
private  property  or  furniture  in  his  family  rooms,  Nos.  138, 
189,  which  is  not  sold  at  all;  nor  the  furniture  in  boxes 
which  have  never  been  unpacked;  nor  a  certain  table  and 
eight  chairs,  excepted  by  the  parties;  nor  do  said  sale 
and  price  of  $50,000  include  or  cover  the  stores  or  supplies 
on  hand,  nor  the  omnibus,  nor  horses  and  wagon,  and 
harness,"  &c.  As  there  could  be  no  pretense  that  the  prop- 
erty covered  by  these  exceptions  would  or  could  have  passed 
under  the  sale  of  the  lease,  or  the  sale  of  the  fixtures,  they 
mnst  be  taken  as  referring  especially  to  the  sale  of  the  fur- 
niture. Now  if  the  intention  was  to  sell  only  the  furniture 
actually  "used  in  running"  the  hotel,  in  the  sense  claimed 
by  the  plaintifi:',  can  any  possible  reason  be  assigned  why 
they  should  except  from  the  operation  of  that  sale,  SoUon's 
private  furniture,  in  his  private  family  use?  Or  why  they 
should  except  the  furniture  in  boxes  that  had  never  been 
unpacked?  They  thought  it  necessary  even  to  except  from 
the  operation  of  this  contract  the  stores  and  supplies,  and 
the  omnibus,  horses,  wagon,  harness,  &c.  It  would  have 
been  unnecessary  and  idle  to  make  these  exceptions,  unless, 
in  the  opinion  of  the  parties,  the  terms  of  sale  used  might 
be  sufficiently  comprehensive  to  embrace  them.  If  those 
terms  qf  sale  would,  unrestricted,  embrace  HoUorCs  private 
fomiture,  in  private  use  in  his  family  rooms,  certsdnly  they 
would  embrace  the  five  bolts  of  sheeting  in  the  store-room. 
If  they  would  embrace  the  furniture  in  boxes  that  had 
never  been  unpacked,  they  certainly  would  embrace  the 
table  linen  on  hand.  If  the  parties  thought  it  necessary  to 
except  the  omnibus  and  horses  in  the  stable,  one  would 
think  they  would  have  also  excepted  the  carpeting  in  the 
store-room,  if  that  was  not  intended  to  pass  .under  the 
contract 
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The  coart  below  founds  as  a  question  of  fact,  that  the 
amount  proved  for  the  plaintiff  was  $2,714  08,  and  the 
court  improperly  found,  as  a  matter  of  law,  that  there 
should  be  deducted  from  the  amount  of  set-off  proved  by 
the  defendant,  the  sum  of  |1,105  18,  which  would  leave  a 
recovery  for  the  plaintiff  of  $1,014  38.  As  the  amount 
improperly  excluded  by  the  court  exceeded  the  recovery  for 
the  plaintiff,  it  follows  that  judgment  should  have  been 
entered  for  the  defendant.  In  our  opinion,  the  "justice  of 
the  case"  does  not  require  a  new  trial.  2  G.  &  H.,  §  570, 
p.  276 ;  Biee  v.  JSiec,  6  Ind.  100.  Holding,  as  we  do,  that 
the  instrument,  upon  its  face,  requires  that  the  articles  ex- 
cluded by  the  court  from  the  bill  of  particulars  filed  by  the 
appellant  should  have  been  allowed,  and  that  the  parol  evi- 
dence introduced  does  not  conflict  with  this  construction, 
but  rather  supports  it,  the  finding  of  facts  in  the  special 
verdict  requires  a  judgment  for  the  appellant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  enter  a  judg- 
ment for  the  appellant  upon  the  special  finding  of  facts. 

T.  A.  MendrickSj  0.  B.  Hard  and  A.  W.  Hendricks^  for 
appellant. 

J,  T.  Dye  and  A.  C.  Harris^  for  appellee. 


KBRSomjER  r.  Cullen. 

JuBT.-— Cbaluuigb. — ^The  proyisioa  of  tbe  Jnstiees  act,  aUowing  each  party 
to  challenge  peremptorily  half  the  jury,  does  not  apply  to  the  trial  of  a 
cause  in  the  Circuit  or  Common  Pleas  Court,  on  appeal  from  a  justice. 

.  APPEAL  from  the  Clay  Common  Pleas. 

Gregory,  J. — Kerschner  sued  OuUen  before  a  justice  of 
the  peace.    The  case  was  tried  on  appeal,  in  the  court  below, 
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by  a  jnty.  The  appellant,  at  the  proper  time,  after  having 
peremptorily  challenged  three  jurors,  claimed  the  right  to 
challenge  a  juror  without  cause.  The  court  refused  to 
allow  the  challenge,  to  which  the  appellant  excepted.  Ver- 
dict for  the  defendant.  Motion  for  a  new  trial  overruled, 
and  judgment. 

It  is  clidmed  that  the  court  erred  in  refusing  to  allow  the 
challenge.  The  act  concerning  justices  of  the  peace  pro- 
vides that  "  the  issues  of  fact  shall  he  tried  by  the  justice, 
unless  either  party  demands  a  jury,  which  jury  shall  con- 
sist of  twelve  qualified  voters  of  the  township,  to  be  sum- 
moned by  a  constable  by  venire  issued  by  the  justice,*'  Ac. 
"Either  party  may  challenge  for  cause,  or  may  perempto- 
rily challenge  half  the  jury."  2  Or.  &  H.,  §§  51,  52,  p.  691. 
That  act  further  provides,  that  on  appeal  "  such  cause  shall 
stand  for  trial  in  the  Court  of  Common  Pleas  or  Circuit 
Court,  whenever  such  transcript  has  been  filed  ten  days 
before  the  first  day  of  the  term  thereof,  and  be  then  tried 
under  the  same  rules  and  regulations  prescribed  for  trials 
before  justices,  and  amendments  of  the  pleadings  may  be 
made  on  such  terms,  as  to  costs  and  continuances,  as  the 
court  may  order."    2  G.  &  H.,  §  67,  p.  596. 

The  act  of  March  1, 1858,  provides  the  manner  of  select- 
ing petit  jurors  for  the  Common  Pleas  Courts.  2  G.  4  H., 
§  1,  p.  32.  The  code  provides  that  "  in  all  cases  where  the 
jury  consists  of  six  or  more  persons,  each  party  shall  have 
three  peremptory  challenges.  K  the  jury  consists  of  a  less 
number  than  six,  each  party  shall  have  two  peremptory 
challenges.*'    2  G.  &  H.,,  §  818,  pp.  193, 194. 

The  selection  and  empanneling  of  jurors  in  the  Common 
Pleas  Courts  must  be  governed  by  tiie  statute  relating  to 
such  courts.  The  jury  is  a  part  of  the  court,  and  the 
manner  of  selection  and  empanneling,  in  the  very  nature 
of  things,  must  depend  upon  the  rules  and  regulations  per- 
taining thereto.  The  provision  in  the  justice's  act,  that  the 
case  on  appeal  must  be  ^^  tried  under  the  same  rules  and 
i^^golations  prescribed  for  trials  before  justices,"  does  not, 
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in  our  opinion,  relate  to  the  organization  of  any  part  of  the 
court,  but  to  the  trial  in  the  legal  sense  of  that  term.  See 
Vansclioiack  et  al.  v.  FarrotOy  25  Ind.  310.  The  court  below 
committed  no  error  in  overruling  the  appellant's  motion  for 
a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

J.  E.  McDonald^  A.  L.  Boache^  D.  Sheeks^  and  A.  T.  JRosCy 
for  appellant. 

D.  M  Williamson  and  W.  W.  Carter^  for  appellee. 


Abbistrono  v.  Armstbong's  Administrator. 

fl08  su  DivoBCE. — Practice. — To  a  complaint  by  a  wife  for  diyorce,  aUeging  cruel 
treatment,  the  defendant  answered  by  the  general  denial,  and  also  by  a 
oross-oomplaint)  alleging  causes  of  divorce  against  the  plaintiff,  upon 
which  an  issue  was  joined.  During  the  trial,  the  plaintiff,  by  leave  of 
the  court,  filed  an  additional  answer  to  the  cross-complaint,  charging  the 
defendant  with  adultery,  committed  after  the  commencement  of  the  suit. 

ffeldj  that  the  answer  of  adultery  was  a  good  defense  to  the  cross-petition. 

JETeld,  also,  that  as  CTidence  of  the  adultery  was  admissible  under  the  gen- 
eral denial,  the  court  committed  no  ayailable  error  in  allowing  the  addi- 
tional answer  to  be  filed. 

CoKDOiTATiON. — Coudonation  is  not  absolute  remission,  but  proceeds  upon 
the  idea  of  repentance,  and  is  not  operatiye  where  subsequent  acts  show 
that  there  was  no  repentance. 

APPEAL  from  the  Wabash  Circuit  Court. 

Gregory,  J. — Catharine  Armstrong^  on  the  18th  day  of 
December  J  1862,  filed  her  petition  against  George  H.  Ami' 
strong  J  her  husband,  for  a  divorce,  charging,  among  other 
things,  that  she  was  married  to  the  defendant  in  1845 ;  that 
about  two  years  thereafter  they  moved  to  the  county  of 
Waba^shj  where  they  immediately  commenced  house-keep- 
ing, and  had  continued  to  reside  there,  until  the  commence- 
ment  of  the  suit;  that  soon  after  the  marriage,  the  defend- 
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ant,  by  his  conduct,  disclosed  to  the  plaintifi*  that  he  was 
an  ill-tempered  and  quarrelsome  man ;  that  for  ten  years, 
then  last  past,  he  had  wholly  failed  to  treat  her  with  kind- 
ness and  affection,  but  that,  on  the  contrary,  he  had  fre- 
quently been  in  the  habit  of  quarreling  with  her,  without 
any  occasion,  calling  her  insulting  names,  and  using  insult- 
ing epithets  towards  her,  such  as  "  old  huzzy,"  "  old  bitch," 
and  such  like  gross  and  abusive  language,  coupled  with 
oaths  and  curses;  that  he  had  frequently,  during  that  time, 
lacked,  choked  and  beaten  her,  and  threatened  her  life; 
that  during  the  period  last  aforesaid,  and  especially  for  the 
then  last  three  or  four  years,  the  defendant  had  refused  to 
allow  the  plaintiff  any  privileges  or  control  whatever  over 
her  domestic  or  household  affairs — ^the  defendant  constantly 
keeping  everything  in  the  nature  of  provisions  locked  up, 
and  keeping  the  keys  himself;  that  the  defendant  had 
oftentimes,  during  the  time  last  aforesaid,  ordered  the 
plaintiff*  to  quit  the  house  and  never  return ;  that  he  had 
refused  to  furnish  her  with  proper  clothing,  and  refused  to 
allow  her  to  purchase  or  manufacture  them;  that  the  gen- 
eral conduct  of  defendant  towards  her,  for  two  or  three 
years  last  past,  had  been  such  that  she  had  not  been  able  to 
enjoy  any  peace  or  quiet,  and  that  to  avoid  the  constant 
harsh  and  brutal  treatment  of  the  defendant,  she  left  her 
house,  about  the  middle  of  November  then  last  past. 

On  the  12th  of  Marchy  1863,  the  defendant  answered: 
1.  By  the  general  denial.  2.  By  way  of  cross-petition,  alleg- 
ing causes  of  divorce  against  the  plaintiff'.  The  plaintiff  an- 
swered the  cross-petition  by  the  general  denial.  The  issues 
thus  formed  were,  at  the  Septernher  term,  1868,  submitted  to 
the  court.  During  the  trial,  the  plaintiff,  by  leave  of  the 
court,  over  the  objection  of  the  defendant,  filed  an  addi- 
tional paragraph  to  her  answer  to  the  cross-petition,  in 
which  she  charged  that  for  the  last  seven  months  the  de- 
fendant had  entertained  and  kept  at  his  house  a  certain 
woman,  named;  that  the  defendant  committed  adultery 
with  her,  at  the  house  of  defendant,  in  the  said  county 
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of  Wabash^  about  the  first  of  February^  1863,  and  at  divers 
other  times,  at  the  same  place,  during  said  month  of  JPe6- 
ruary  and  the  succeeding  month  of  March. 

The  defendant  demurred  to  this  amended  paragraph  of 
the  answer  to  the  cross-petition,  but  the  court  overruled  the 
demurrer. 

The  court  found  for  the  petitioner  on  her  petition,  and 
against  the  defendant  on  his  cross-petition,  and  gave  the 
plaintifi'  alimony  and  the  custody  of  some  of  the  children, 
based  upon  allegations  in  her  petition  not  necessary  to  be 
noticed  in  this  opinion.  The  evidence  is  not  in  the  record. 
It  is  claimed  that  the  court  below  erred  in  allowing  the 
plaintift*  to  amend  her  answer  to  the  cross-petition,  during 
the  trial.  The  code  provides  that  the  court  may,  at  any 
time,  in  its  discretion,  and  upon  such  terms  as  may  be 
deemed  proper  for  the  furtherance  of  justice,  allow  any 
material  allegation  to  be  inserted,  struck  out,  or  modified, 
to  conform  the  pleadings  to  the  facts  proved,  when  the 
amendment  does  not  substantially  change  the  claim  or  de- 
fense.   2  G.  &  H.,  §  99,  p.  118. 

The  adultery  set  up  in  the  answer  to  .the  cross-petition 
took  place  after  the  filing  of  the  plaintiff's  petition,  but 
before  the  filing  of  the  cross-petition.  It  was  a  good  de- 
fense to  the  defendant's  cross-petition.  Christianberry  v. 
Christianbern/y  3  Blackf.  202.  And  we  think  it  might  have 
been  given  in  evidence  under  the  general  denial.  It  was 
for  the  defendant  to  show,  under  his  cross-petition,  that  his 
conduct  had  been  such  as  entitled  him  to  the  relief  he 
sought;  any  proof  tending  to  show  the  reverse  of  this,  was 
proper  evidence  under  the  general  denial.  The  court  com- 
mitted no  available  error  in  allowing  the  amendment,  or 
in  overruling  the  demurrer. 

It  is  claiipaed  that  the  plaintiff's  petition  does  not  state 
facts  sufficient  to  entitie  her  to  a  divorce.  We  think  other- 
wise. The  fourth  cause  for  divorce,  under  the  statute  on 
that  subject,  is  "cruel  treatment  of  either  party  by  the 
other."    2  Q.  &  H.,  §  7,  cl.  4,  p.  861.    It  is  urged  that 
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the  facts  stated  in  the  plaintijOT's  petition  show  that  the  acts 
of  cruelty  of  the  husband  towards  the  wife  had  been  con- 
doned; that  her  continuing  to  live  with  him  for  the  period 
of  ten  years  after  the  acts  of  cruelty  connnenced,  makes  a 
case  of  condonation.  But  it  must  be  remembered  that 
condonation  is  not  absolute  remission,  but  proceeds  on  the 
idea  of  repentance  having  sprung  up  in  the  mind  of  the 
delinquent.  It  is  not  operative  in  a'case  where  subsequent 
facts  show  no  repentance  to  have  existed.  2  Bishop  ou 
Mar.  k  Div.,  §  63,  (4th  ed.)  We  think,  in  the  case  in  judg- 
ment, that  the  facts  averred  in  the  petition  sufficiently  show 
that  no  condonation  ever  took  place. 

The  judgment  is  affirmed,  with  costs. 

/.  U.  PetiU  and  T.  T.  Weir,  for  appellant. 

J.  D.  Conner^  for  appellee. 


Ex  Pabtb  Gwartney. 

Bnx  or  EzcEPnoas. — Until  a  biU  of  exceptions  is  signed  by  tJio  judge,  it 

cannot  IftwfuUy  go  upon  the  files. 
8a](k.— A  bill  of  exceptions  must  be  signed  by  the  judge  within  the  time 

limited.    If  signed  afterwards,  it  cannot  be  regarded  as  any  part  of  the 

record. 

MOTION  for  a  mandate  to  the  Judge  of  the  Harrison 
Common  Pleas. 

Frazer,  J. — This  is  a  motion,  in  this  court,  for  a  writ  of 
mandate,  to  compel  the  judge  of  the  Harrison  Common 
Pleas  Court  to  sign  a  bill  of  exceptions.  The  affidavit 
upon  which  the  motion  is  founded  discloses  that  time  was 
pven  until  the  first  day  of  the  last  August  term  for  the  ap- 
plicant to  "file  his  bill  of  exceptions;''  that  it  was  duly 
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prepared  and  filed,  withoat  the  signature  of  the  judge, 
three  days  before  the  expiration  of  the  time  limited  for 
filing  it ;  that  the  cause  was  upon  the  docket  for  the  second 
day  of  the  August  term,  and  on  -that  day  the  bill  was,  for 
the  first  time,  presented  to  the  judge  for  his  signature, 
when  he  refused  to  sign  it,  upon  the  ground  that  it  was  pre- 
sented too  late;  that  the  attorney  for  the  adverse  party  was 
present  in  court  during  all  of  the  August  term,  and  when 
the  bill  was  presented  to  the  judge. 

The  fact  that  the  cause  remained  upon  the  docket,  could 
not  operate  to  enlarge  the  time  limited  by  the  order  of  the 
court  for  filing  the  bill.  Until  it  was  signed  by  the  judge, 
it  could  not  lawfully  go  upon  the  files.  2  G.  &  H.,  §  346, 
p.  209.  The  filing  by  the  clerk,  without'  such  signature, 
being  wholly  unauthorized,  must  be  held  for  nothing,  and 
the  case  must  be  considered  precisely  as  if  the  paper  had 
remained  in  the  possession  of  the  applicant  until  the  mo- 
ment when  it  was  presented  to  the  judge.  The  statute 
which  authorizes  time  to  be  given  to  reduce  exceptions  to 
writing,  does  not  mean  that  the  paper  must  be  merely  pre- 
pared for  signature  within  the  time  limited.  Such  a  con- 
struction would  defeat  the  object  sought,  which  is  to  require 
it  to  be  presented  to  the  judge  while  the  facts  remain  fresh, 
that  mistakes,  resulting  from  want  of  memory,  may  be 
avoided.  It  was  only  because  time  had  been  obtained  to 
file  the  bill,  that  the  party  had  a  right  to  do  so  as  late  as  the 
first  day  of  the  August  term.  After  that  day,  the  right  was 
gone,  and  even  if  the  judge  had  signed  it  when  it  was  pre^ 
sented  to  him,  it  could  not  have  been  regarded  as  any  part 
of  the  record.  This,  and  all  appellate  courts,  have  uni- 
formly so  held,  so  far  as  we  know. 

The  motion  is  refused. 

W.  A.  PorteTy  for  the  plaintifi; 
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CoszESTBD  Elxctioh. — ^AusiTOK  XAT  Adhivistxb  Oath.— In  a  proceeding 
to  contest  an  election,  the  county  aaditor,  as  clerk  of  tho  board  of  county 
GommisBioners,  is  authorized  by  law  to  administer  to  the  contestor  the 
oath  required  by  law  to  be  attached  to  the  written  statement  of  the 
grounds  of  his  contest    Page  198. 

AiTiDAyiT. — ^Ikvobm ATiON  ASD  Beliei*. — The  affidavit  of  the  contestor  of  an 
election  to  the  written  causes  of  contest  filed  by  him,  was  that  bo  far  as 
tho  facts  were  stated  upon  his  own  knowledge  they  were  true,  and  so  far 
as  they  were  stated  upon  the  information  of  others  ho  belieYcd  them  to 
be  true.  It  did  not  appear  in  the  statement  filed  that  any  fact  was  stated 
on  information  and  belief,  but  each  allegation  was  directly  and  positiYcly 
made^  as  upon  the  knowledge  of  the  contestor. 

Bddj  that  the  facts  stated  were  directly  verified,  there  being  nothing  to 
which  the  qualifying  clause  of  the  affidavit  could  apply.    Pago  200. 

CosTBSTEB  Election. — Gkoukbs  or  Contest. — ^Where  an  election  is  con- 
tested on  the  ground  that  persons  who  were  not  qualified  voters  were 
permitted  to  vote,  it  is  not  necessary  that  a  list  of  tho  names  of  the  al- 
leged illegal  voters  should  be  filed.    Page  201. 

Practice. — Motion  to  Make  Specific. — ^Where  the  defendant  is  required  to 
make  his  answer  more  specific,  and  he  declines  to  do  so,  the  answer  may  be 
stricken  out  on  motion.  An  order  that  the  defendant  shall  not  bo  per- 
mitted to  introduce  any  evidence  under  the  answer,  is  not  the  correct 
practice.    Page  201. 

EviDENCB. — ^Admission  OF  Record. — On  the  trial  of  a  contested  election 
ease  before  the  board  of  county  commissioners,  the  contestor  filed  a  list 
of  persons  alleged  to  have  voted  illegally,  and  the  oontestee,  by  an  entry 
of  record,  conceded,  "  for  tho  uses  and  purposes  of  this  trial,"  that  such 
voters  were  "minors  and  non-residents  as  charged."  On  the  trial  of  the 
cause  in  the  Circuit  Court,  on  appeal,  the  record  of  the  proceedings 
before  the  county  board  was  offered  in  evidence  to  prove  the  admission 
of  the  contestee  that  the  persons  named  were  not  legal  voters. 

ffeld,  that  a  party  to  a  suit  may  bind  himself  by  an  admission  of  record  as 
to  material  facts  involved  in  the  case,  but 

Beldf  that  the  record  offered  did  not  show  an  admission  of  the  fact  that  tho 
persons  named  were  illegal  voters,  but  simply  a  concession  of  that  fact 
for  the  purposes  of  the  trial  before  the  board  of  commissioners.    Page  208. 

CoNTEBTEn  Election. — Evidence. — Where,  in  a  proceeding  to  contest  an 
election  on  the  ground  that  ballots  cast  for  the  contestor  were  fraudu- 
lently abstracted  from  the  ballot  box,  a  witness  is  called  to  prove  that  he 
cast  a  ballot  for  the  contestor,  if  the  ticket  cast  by  the  witness  can  be 
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found  and  can  be  identified  by  him,  it  is  the  best  evidence  of  the  fact,  but 
if  the  ticket  cannot  be  found,  or  cannot  be  identified  by  the  witness,  then 
it  is  competent  for  him  to  state  for  whom  he  yoted. 

APPEAL  from  the  Johnson  Circuit  Court. 

Elliott,  J. — The  appellant  and  appellee  were  the  oppos- 
ing candidates  for  the  office  of  treasurer  of  Johnson  county, 
at  the  annual  election  in  October^  1864.  The  board  of 
county  commissioners  declared  Wlieat  elected  to  said  office 
by  a  majority  of  one  hundred  and  seventy-nine  votes,  and 
thereupon  Jtagsdale  instituted  these  proceedings,  before 
the  board  of  commissioners,  against  Wheat,  to  contest  said 
election. 

Within  ten  days  after  Wheat  was  declared  elected,  Bags- 
dale  filed  with  the  auditor  of  said  county  a  written  state- 
ment, specifying  the  grounds  of  contest,  verified  by  his  affi- 
davit, sworn  to  before  said  auditor.  The  specifications 
were  stated  as  follows : 

"First.  For  malconduct  of  WiUiam  McCaslin,  inspector 
of  the  election  precinct  in  the  township  of  Franldin,  in  said 
county,  in  this,  to- wit:  that  the  said  TFiCia?7i  llcCasUn,  in 
violation  of  his  duties  as  such  inspector,  corruptly,  unlaw- 
fully and  fraudulently  took  out  of  the  box  in  which  the 
ballots  at  said  election  were  deposited,  which  was  in  his 
custody,  and  destroyed  two  hundred  legal  tickets,  or  bal- 
lots, deposited  by  legal  electors  at  said  election,  and  be- 
fore said  ballots  were  counted,  on  which  was  the  name  of 
the  contestor  as  a  candidate  for  said  office  of  treasurer  of 
Johnson  county,  and  put  into  said  box,  in  lieu  thereof,  two 
hundred  and  sixteen  ballots,  or  tickets,  on  which  was  the 
name  of  said  MelviUe  Wheats  contestee,  as  aforesaid,  for  said 
office  of  treasurer.  And  further,  that  the  said  WtUiam  Mc- 
Casliny  trustee  and  inspector,  as  aforesaid,  haviug  possession 
of  said  ballot-box,  and  before  the  ballots  therein  had  been 
counted,  negligently  and  carelessly  left  said  box  so  exposed 
that  some  person  or  persons,  to  the  contestor  unknown, 
•corruptly,  unlawfully  and  fraudulently  took  out  of  8aid 
ballotrbox,  and  destroyed,  two  hundred  legal  ballots,  or 
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tickets,  on  which  the  name  of  the  eaid  contestor  was  placed 
as  a  candidate  for  the  office  of  treasurer,  as  aforesaid,  and 
put  into  said  ballot-box,  in  lieu  thereof,  two  hundred  and 
sixteen  tickets,  or  ballots,  on  which  was  the  name  of  the 
said  MdvUk'  Wheats  as  a  candidate  for  said  office  of  treasu- 
rer of  Johnson  county. 

"Second.  And  for  a  further  cause  of  contest  herein,  the 
contestor  states  that  at  said  election,  held  at  the  usual  place 
of  holding  elections  in  said  county,  as  aforesaid,  there  was 
a  large  number  of  illegal  votes,  or  ballots,  cast  for  said  eon- 
testee,  and  counted  for  him  by  the  board  of  election  afore- 
said, to-wit :  two  hundred  legal  ballots,  or  tickets,  having 
on  them  the  name  of  the  contestor  for  the  office  of  treasu- 
rer of  Johnson  county,  were  fraudulently,  corruptly  and 
tmlawfttUy  taken  out  of  the  ballot-box,  in  which  were  de- 
posited the  ballots  for  the  said  township  of  Franklin^  and 
destroyed  by  some  person  or  persons  to- the  contestor  un- 
known, and  two  hundred  and  sixteen  illegal  ballots,  or 
tickets,  were  placed  in  said  box,  in  lieu  of  those  taken  out, 
having  on  them  the  name  of  MdvUle  Wheat  for  treasurer,  as 
aforesaid.  Fifty  illegal  votes,  or  ballots,  were  permitted  to 
be  deposited,  at  the  election  aforesaid,  in  the  ballot-box,  in 
flie  said  township  of  FranJdiny  by  persons  unknown  at  this 
time  to  the  contestor,  who  were  not  then  twenty-one  years 
of  age,  and  by  other  persons  who  did  not  reside  in  said 
township.  Fifty  illegal  votes,  or  ballots,  were  permitted  to 
be  deposited,  at  the  election  aforesaid,  in  the  ballot-box 
then  used  for  the  purposes  of  said  election,  in  the  township 
of  Mae  RiveTy  by  persons  unknown  at  this  time  to  the  con- 
testor, who  were  not  then  twenty-one  years  of  age,  and  by 
other  persons  who  did  not  reside  in  said  township.  Twenty 
illegal  votes,  or  ballots,  were  permitted  to  be  deposited,  at 
the  election  aforesaid,  in  the  ballot-box  then  and  there  used 
for  the  purposes  of  said  election,  in  the  township  of  Clarky 
by  persons  whose  names  are  unknown  at  this  time  to  the 
contestor,  who  were  then  under  the  age  of  twenty-one 
years,  and  by  others  who  did  not  reside  in  said  township. 
Vol.  XXVIL— 18 
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On  all  of  the  above  named  illegal  votes,  or  ballots,  the  name 
of  MdvlUe  Wheatj  the  contestee,  was  placed  as  a  candidate 
for  the  office  of  treasurer  aforesaid,  and  all  of  said  votes 
were  counted  by  the  said  election  boards  for  the  said  Md- 
ville  Wheat.  He  states  that  there  were  other  illegal  votes, 
or  ballots,  cast  at  said  election  in  the  other  townships  of 
said  county,  having  on  them  the  name  of  said  contestee  for 
treasurer,  as  aforesaid,  and  which  were  counted  for  him,  but 
the  number  thereof,  and  the  names  of  the  persons  who  de- 
posited them,  are  not  now  known  to  the-contestor." 

Wheaty  having  been  duly  notified  of  the  pendency  of  the 
proceedings,  appeared  before  the  commissioners  and  filed  a 
written  motion  to  dismiss  the  cause  for  the  following  rea- 
sons, viz : 

1.  Because  the  complaint  did  not  state  facts  sufiicient 
to  constitute  a  cause  of  contest* 

2.  Because  the  averments  in  the  complaint  were  indefi- 
nite, uncertain  and  contradictory. 

8.  Because  the  statement  of  the  contestor  was  not  veri- 
fied by  a  sufficient  affidavit. 

This  motion  was  overruled,  and  he  then  moved  that 
certain  portions  of  the  statement  of  the  causes  of  contest 
be  stricken  out,  for  the  reason,  as  to  some  of  them,  that 
they  were  indefinite  and  uncertain  in  their  averments,  and 
as  to  others,  in  which  illegal  votes  were  alleged  to  have  been 
given  for  the  defendant,,  because  it  was  not  averred  how 
many  such  illegal  votes  were  given^  who  gave  the  same, 
nor  in  what  the  lack  of  qualificatiouB  in  such  voters  con- 
sisted; nor  that  any  member  of  the  board  of  judges  or 
canvassers,  at  the  precinct  where  the  same  were  depos- 
ited, was  guilty  of  any  malconduct  whatever;  and  be- 
cause the  names  of  the  persons  who  cast  such  illegal  votes 
were  not  given.  ThiB  motion  was  also  overruled,  and 
the  defendant  then  demurred  to  each  cause  of  contest. 
The  demurrers  were  overruled,  and  he  then  moved  the  court 
that  the  plaintiff  be  required  to  furnish  the  names  of  the 
persons  who  deposited  the  illegal  votes,  as  in  his  statemeat 
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alleged.  This  motion  was  sustained,  and  in  obedience  to 
diis  mUng,  the  plaintiff  filed  a  list  containing  the  names  of 
forty-eight  persons,  alleged  to  have  voted  at  said  election  in 
Franklin  township,  in  said  county,  most  of  whom  were 
alleged  to  be  non-residents  of  the  township,  and  the  others 
minors,  under  twenty-one  years  of  age ;  and  also  the  names 
of  three  persons,  alleged  to  have^oted  at  said  election  in 
Clark  township,  in  said  county,  but  who  were  not  residents 
thereof. 

The  defendant  answered  in  four  paragraphs.  The  first 
was  the  general  denial.  The  second,  thu*d  and  fourth  al- 
leged that  illegal  votes  were  given  in  the  several  townships 
of  said  county  for  the  plaintiff,  stating  the  number  of  such 
illegal  votes,  by  persons  under  twenty-one  years  of  age,  and 
by  persons  who  were  not  residents  of  the  township  in  which 
they  voted,  and  by  other  persons  who  had  not  resided  in 
this  State  six  months  next  preceding  the  time  of  said  elec- 
tion, and  by  others  of  foreign  birth  who  had  not  declared 
their  intention  to  become  citizens  of  the  United  States,  and 
by  other  persons  of  foreign  birth  who  bad  not  resided  in 
the  United  States  for  one  year  before  said  election. 

The  plaintiff  replied  in  denial  of  said  second,  third  and 
iburth  paragraphs  of  the  answer.  The  contest  was  tried 
by  the  board  of  commissioners  of  the  county,  who  found 
that  at  sfdd  election  Ragsdale  received  1,731  votes  for  said 
office  of  treasurer,  and  that  said  Wheat  only  received  1,571 
votes,  and  that  Eagsdale  was  therefore  duly  elected  to  said 
office,  and  judgment  was  rendered  accordingly.  Wlieat  ap- 
pealed to  the  Circuit  Court. 

In  the  latter  court.  Wheat  renewed  his  motion  to  dismiss 
the  cause,  for  the  same  reasons,  substantially,  as  those  filed 
before  the  commissioners.  The  motion  was  overruled,  and 
he  excepted.  He  then  moved  the  court  to  strike  out  each 
separate  allegation  of  the  statement  of  the  grounds  of  con- 
test: 1.  Because  the  statement  of  the  contestor  is  not  veri- 
fied by  a  sufficient  affidavit.  2.  Because  said  statement 
does  not  state  facts  sufficient  to  constitute  a  cause  of  con- 
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test.  S.  Because  the  averments  in  said  statement  are  in- 
definite, uncertain  and  contradictory.  During  the  pend- 
ency of  this  motion,  the  plaintiff,  over  the  defendant's 
objection,  by  leave  of  the  court,  filed  "a  supplemental 
statement,  making  more  specific  his  cause  of  contest,"  to 
which  the  defendant  excepted.  The  statement  consists  of 
the  names  of  the  persons  who  are  alleged  to  have  voted 
illegally  for  the  defehdant  for  treasurer,  at  said  election  in 
Franklin  and  Clark  townships,  they  being  either  under 
twenty-one  years  of  age,  or  non-residents  of  tlie  township 
in  which  they  voted,  and  is,  in  substance,  the  same  as  that 
filed  before  and  by  the  order  of  the  commissioners,  at  the . 
instance  and  on  the  motion  of  the  defend$mt,  e:^cept  that  it 
was  sw6m  to  by  the  plaintift'  in  open  court.  The  defend- 
ant then  renewed  his  demurrer  to  the  plaintiff's  statement 
of  tlie  cause  of  contest,  and  to  each  cause  separately,  which 
the  court  overruled,  and  the  defendant  excepted.  The 
answer  of  the  defendant  was  re-filed,  and,  on  the  plaintiff's 
motion,  he  was  ordered  to  make  the  second,  third  and 
fourth  paragraphs  of  the  answer  more  specific,  and  on  his 
declining  to  do  so,  it  was  thereupon  ordered  by  the  court 
^Hhat  no  evidence  should  be  heard  in  relation  to  said  second, 
third  and  fourth  paragraphs  of  the  answer,"  to  which  ruling 
the  defendant  excepted.  By  agreement  of  the  parties,  the 
cause  was  submitted  to  the  court  for  trial,  without  the  inter- 
vention of  a  jury.  The  court  found  that  Bagsdale  was  le- 
gally elected  to  the  office  of  treasurer,  by  a  majority  of 
thirty-eight  votes,  he  having  received  1,638  votes,  and 
Wlieaty  the  defendant,  1,6.00  votes.  Motion  for  a  new  trial 
overruled,  and  judgment.     Wheat  appeals. 

Several   questions  are   presented  by  the  appellant,  as 
grounds  for  the  reversal  of  the  finding  and  judgment  of  the 
.  Circuit  Court,  which  will  be  considered  in  the  order  in 
which  they  are  named  in  the  appellant's  brief. 

The  first  objection  presented  is,  that  the  county  auditor 
was  not  authorized  by  law  to  administer  the  oath  to  Sags- 
dale,  the  contestor,  by  which  his  written  statement  of  the 
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grounds  of  contest  was  verified;  that  as  the  auditor  had  no 
authority  to  administer  the  oath,  the  verification  was  void, 
and  that  the  court,  therefore,  erred  in  overruling  the  de- 
fendant's motion  to  dismiss  the  proceedings.  The  statute 
requires  that  the  statement  of  the  grounds  of  contest  in 
such  cases  shall  be  verified  by  the  affidavit  of  the  contestor. 
1  G.  &  H.,  §  16,  p.  818.  In  Albee  v.  May,  8  Blackf.  810, 
the  statement  of  the  causes  of  contest  was  sworn  to  before 
the  clerk  of  the  Circuit  Court,  under  the  statute  of  1848,  and 
it  was  held  that  the  clerk  of  the  Circuit  Court,  he  not  act- 
ing as  the  cleric  of  the  board  of  county  commissioners,  was 
not  authorized  to  administer  the  oath  in  that  behalf;  that 
the  statement  was  therefore  insufficient,  for  the  want  of  a 
proper  affidavit,  and  did  not  authorize  either  the  board  of 
county  commissioners  or  the  Circuit  Court  to  take  cogni- 
zance of  the  cause.  Had  the  auditor  of  Johnson  county 
authority  to  swear  Bagsdale  to  the  affidavit  attached  to 
the  statement  of  the  cause  of  contest?  The  statute  re- 
quires that  such  contest  shall  be  tried  by  the  board  of 
county  conmiissioners,  of  which  the  county  auditor  is  ex 
officio  the  clerk.  It  also  provides  that  when  any  elector  shall 
choose  to  contest  such  election,  he  shall  file  with  the  auditor 
of  the  proper  county,  within  ten  days  after  such  person  has 
been  declared  elected,  a  written  statement,  specifying  the 
grounds  of  contest,  verified  by  the  affidavit  of  such  elector. 
1  G.  A  BL.,  §  16,  p.  318.  «  Sec.  17.  When  such  statement  is 
filed  with  the  auditor  of  the  proper  county,  he  shall  imme- 
diately give  notice  in  writing  to  the  clerk  of  the  Circuit 
Court,  that  the  election  to  such  office  is  contested,"  &c. 
Section  eighteen  requires  the  auditor,  upon  the  filing  of  such 
statement  with  him,  to  issue  a  notice  to  the  board  of  county 
commissioners  to  meet  at  the  court-house  at  a  designated 
time,  not  less  than  ten  days  nor  niore  than  twenty  days 
thereafter,  to  try  such  contest.  It  also  makes  it  the  duty 
of  the  auditor  to  issue  a  notice  to  the  contestee,  to  appear 
at  the  same  time  and  place  specified  in  the  notice  to  the 
eommissioners.    The  eighth  section  of  the  '^act  in  relation 
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to  county  auditors,"  (1  G.  &  H.  123,)  provides  that  "  audi- 
tors and  their  deputies  are  authorized  to  administer  oaths 
necessary  in  the  performance  of  their  duties,  also  the  oath  of 
office  to  any  officer  who  receives  his  certificate  of  appoint- 
ment or  election  from  such  auditor,  and  oaths  relating  to 
the  duties  of  such  officers."  It  is  conceded  by  the  appel- 
lant's counsel,  in  argument,  that  the  auditor,  as  the  clerk  of 
the  board  of  county  conmiissioners,  may  administer  all 
oaths  required  in  such  cases,  during  their  pendency  before 
that  court,  but  it  is  argued  that  the  duties  of  the  auditor  in 
such  a  case  do  not  commence  until  after  the  statement  of  the 
ground  of  contest,  verified  by  the  affidavit  of  the  contestor, 
has  been  filed  with  the  auditor,  and  therefore  that  the 
swearing  of  the  contestor  to  such  statement  does  not  pertain 
to  the  duties  of  the  auditor,  nor  is  it  necessary,  in  the  dis- 
charge of  his  duties,  that  he  should  administer  that  oath.  It 
must  bo  conceded  that  the  argument  is  at  least  plausible,  and 
that  the  power  of  the  auditor  to  administer  the  oath  is  not 
entirely  free  fi'om  doubt;  but  in  view  of  the  general  policy 
of  the  State,  that  the  clerk  of  a  court  in  which  any  suit  or 
proceeding  is  required  by  law  to  be  instituted  is  authorized 
to  administer  all  oaths  necessary  therein,  both  in  its  institu- 
tion and  during  its  progress,  it  seems  to  be  but  a  fair  and 
reasonable  construction  of  the  statute,  that  the  oath  of  veri- 
fication of  the  contestor,  of  his  statement  of  the  grounds  of 
contest,  may  be  administered  by  the  auditor,  as  pertaining  to, 
and  as  being  necessary  and  proper  in,  the  discharge  of  his 
duties.  Ho  is  required  to  issue  notice  of  the  contest  to  the 
clerk  of  the  Circuit  Court,  and  to  sunmion  the  commissioners 
to  try  the  cause,  and  these  things  he  cannot  do  until  the  state- 
ment is  sworn  to.  The  statute  requires  the  statement  to  be 
filed  with  the  auditor,  whose  duty  it  is  to  issue  notices  and 
process  preUminary  to  a  trial,  and  we  think  he  may  swear 
the  contestor  to  his  statement. 

If  the  section  under  consideration  is  to  be  construed  to 
authorize  the  auditor  to  administer  an  oath  only  when  bis 
duties  cannot  be  discharged  without  the  exercise  of  that 
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power,  it  would  seem,  in  its  practical  application,  to  confer 
no  authority  whatever,  as  in  eveiy  case  in  which  an  oatih  is 
required  in  any  proceeding  before  the  auditor  or  the  board 
of  county  commissioners,  such  oath  may  be  administered  by 
any  other  officer  who  is  clothed  with  authority  to  adminis- 
ter  oaths  generally.  The  word  "necessary,"  in  connection 
with  the  performance  of  the  duties  of  auditors,  as  used  in 
the  section,  we  think  must  be  regarded  as  relating  to  mat- 
ters filed  with,  or  business  transacted  before,  the  auditor, 
in  which  an  oath  is  required,  and  in  reference  to  which 
some  duty  is  enjoined  upon  the  auditor.  The  oath  in  such 
a  case  is  a  necessity,  without  which  the  auditor  cannot  per- 
form the  duty  required  of  him,  and  he  is  therefore  author- 
ized to  administer  it,  as  "necessary  in  the  performance  of 
Mb  daties." 

But  it  is  insisted  by  the  appellant  that  if  the  auditor  was 
competent  to  administer  the  oath,  still  the  affidavit  was 
insufficient  under  the  statute,  and  the  proceedings  should, 
for  that  reason,  have  been  dismissed.  The  affidavit  reads 
thus: 

'^  William  S.  Ba^sdale,  the  above  named  contestor,  and  an 
elector  of  Johnson  county,  Indiana^  upon  oath  sayS,  that 
the  matters  and  facts  set  forth  in  the  foregoing  complaint, 
80  far  as  the  same  are  stated  on  his  own  knowledge,  are 
trae,  and  so  far  as  they  are  stated  on  information  derived 
fiom  others,  he  believes  them  to  be  true. 

"William  S.  Raosdale." 

It  was  duly  sworn  to  before  the  auditor,  whose  jurat  was 
properly  attached.  The  objection  urged  to  the  affidavit  is, 
that  neither  it  nor  the  statement  of  the  grounds  of  contest 
&0W3  what  particular  matters  are  stated  upon  the  personal 
knowledge  of  the  affiant,  and  what  on  the  information  of 
others;  and  hence  that  the  affidavit  is  uncertain,  indefinite, 
and  evasive,  and  therefore  insufficient.  We  do  not  so  un- 
derstand the  statement  of  the  grounds  of  contest.  Every 
material  allegation  in  it  is  stated  directiy  and  positively,  as 
upon  the  knowledge  of  the  contestor.    True,  in  one  of  the 
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epecifications  he  charges  the  inspector  with  fraudulently 
taking  from  the  ballot-box  two  hundred  legal  ballots,  with 
his  name  on  them  for  treasurer,  and  putting  into  the  ballot- 
box,  in  their  stead,  two  hundred  and  sixteen  illegal  ballots, 
with  the  name  of  Wheat  on  them,  for  the  same  office ;  while 
in  another  specification,  he  charges  the  ixispector  with  care- 
lessly and  negligently  leaving  the  ballot-box  exposed,  so 
that  some  person  or  persons,  to  the  contestor  unknown, 
fraudulently  abstracted  from  it  two  hundred  legal  votes, 
with  his  name  upon  them  for  treasurer,  and  put  into  said 
box  two  hundred  and  sixteen  fraudulent  ballots,  with  the 
name  of  W?ie€U  upon  them  for  the  same  office ;  but  both 
statements  are  made  in  direct  and  positive  terms,  without 
qualification,  as  upon  his  own  knowledge,  and  not  upon  the 
information  of  others.  It  must  be  assumed,  therefore,  that 
the  statement  is  directly  verified  by  the  affidavit.  There 
being  no  qualification  that  any  of  the  facts  alleged  were 
derived  from  the  information  of  others,  the  latter,  and  qual- 
ifying clause  of  the  affidavit,  has  no  application,  and  prop- 
erly should  have  been  omitted.  Kinkaid  v.  Kipp  et  aL,  1 
Duer  692 ;  Pitkins  v.  Boydy  4  Iowa  (Greene)  R.  255. 

Thtf  next  question  presented  by  the  appellant,  and  relied 
on  for  a  reversal,  relates  to  the  action  of  the  court  in  per- 
mitting Ragsdale  to  file  a  supplemental  statement  of  tho 
grounds  of  contest.  The  amendment  or  supplemental  state- 
ment thus  filed,  as  before  stated,  related  to  the  illegal  votes 
alleged  iu  tlie  original  statement  to  have  been  given  for 
Wheat  by  persons  under  twenty-one  years  of  age,  and  by 
non-residents,  in  the  townships  of  Franldin  and  Clark,  and 
consisted  simply  of  the  names  of  the  persons  so  alleged  to 
have  voted  illegally  in  those  townships,  and  was,  in  sub- 
stance, the  same  as  the  list  filed  before  the  commissioners  at 
the  instance  of  Wheat  The  court  permitted  it  to  be  filed, 
pending  the  appellant's  motion  to  strike  out  those  specific 
cations  for  uncertainty. 

It  is  assumed  by  the  appellant's  counsel  that  the  specific 
cations  were  insufficient  because  they  did  not  contain  the 
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names  of  the  persons  who,  it  was  claimed  therein,  had  voted 
illegally.  In  this  view  we  do  not  concur.  The  cause  of 
contest  contained  in  the  specifications  referred  to,  comes 
within  the  fourth  statutory  cause,  to- wit:  "on  account  of 
illegal  votes;"  and  we  think  it  was  the  right  of  the  con- 
testor  to  prove  as  many  illegal  votes  as  he  could,  under  those 
specifications,  in  the  townships  named,  and  that  it  was  not 
necessary  to  state  the  names  of  the  illegal  voters  in  the 
statement  of  the  grounds  of  contest.  The  only  efiect  the 
supplemental  statement  filed  by  the  contestor  could  pro- 
duce, would  be  to  limit  his  proof  of  illegal  votes  to  the 
persons  named,  and  the  appellant  could  not,  therefore,  be 
injured  by  the  action  of  the  court  in  permitting  it  to  be 
filed.  We  need  not,  therefore,  determine  the  question  of 
the  right  of  the  contestor  to  amend  his  statement  by  leave 
of  the  court. 

For  the  reason  stated  above,  we  think  the  court  erred  m 
ordering  that  the  appellant  should  not  be  permitted  to  intro- 
duce any  evidence  under  the  second,  third  and  fourth  para- 
graphs of  his  answer.  Indeed,  this  order  seems  to  be  with- 
out authority  to  support  it  in  practice.  If  the  paragraphs 
were  so  defective  as  not  to  admit  any  evidence  under  them, 
the  demurrers  to  them  should  have  been  sustained,  or  they 
should  have  been  stricken  out  on  motion,  on  the  refusal  of 
the  appellant  to  make  them  more  certain. 

A  bill  of  exceptions  purports  to  contain  all  the  evidence 
given  in  the  cause,  and  shows  that  during  the  trial  the 
plaintifi'  offered  in  evidence  the  record  of  the  trial  before 
the  board  of  county  commissioners,  to  which  the  appellant 
objected,  but  the  court  overruled  the  objection  and  permit- 
ted the  record  to  be  given  in  evidence,  which  was  accord- 
ingly done.  This  nding  was  excepted  to.  The  object  of 
the  evidence  was  to  prove  certam  admissions  made  by  the 
appellant  on  the  record,  on  the  trial  of  the  cause  before 
the  commissioners.  The  statement  in  the  record  as  to  the 
admissions  of  the  appellant  is  as  follows:  "And  the  con- 
testor, in  discharging  the  motion  entered  against  him,  files  a 
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list  of  fifty-one  illegal  votes,  cast  in  the  several  townships, 
at  said  October  election;  and  the  contestee,  for  the  uses  and 
purposes  of  this  trial,  concedes  that  such  voters  were  mi- 
nors and  non-residents,  as  in  said  list  set  forth.  And  said 
contestor  now  presents .  a  list  of  312  names  of  men  who 
have  made  affidavit  that  they  voted  for  ihe  contestor  at  said 
October  election,  and  the  said  contestee,  for  the  uses  and 
purposes  of  the  trial,  concedes  that  said  men  did  vote  for 
said  contestor  as  alleged.  And  said  contestor  now  files  a 
list  of  forty-six  names  of  men  who  voted  for  said  contestor 
in  FrarMin  township,  at  sdd  October  election,  and  the  said 
contestee,  for  the  uses  and  purposes  of  this  trial,  concedes 
that  said  men  voted  for  said  contestor  as  aforesaid."  After 
this  evidence  was  admitted  by  the  court,  the  appellant  filed 
the  affidavit  of  Overstreet  and  Hunter^  in  which  it  is  stated, 
that  on  the  trial  of  said  cause  before  the  board  of  commis- 
sioners, they  appeared  as  the  attorneys  of  the  contestee,  and 
as  such  attorneys,  during  the  investigation  of  the  cause 
before  the  commissioners,  for  the  purpose  of  avoiding  a 
long,  tedious  and  unavailing  investigation  of  said  cause 
before  said  commissioners,  under  the  issues  there  made,  they 
made  the  concessions  contained  in  the  transcript  of  said 
proceedings;  that  at  the  time  said  concessions  were  made, 
it  was  understood,  intended  and  expressed  by  said  af&ants, 
and  the  other  attorneys  for  said  contestee,  that  they  were 
made  to  be  taken  and  considered  as  evidence  against  said 
contestee  upon  the  trial  of  said  cause  before  said  commis- 
sioners, for  the  purposes  aforesaid,  and  not  to  be  used  against 
said  contestee  on  the  trial  of  said  cause  on  appeal  to  the 
Circuit  or  any  other  court,  and  that  at  the  time  the  conces- 
sions were  made,  the  attorneys  for  the  contestor  believed 
and  understood  the  attorneys  for  said  contestee  to  be  mak- 
ing them  for  the  purposes  aforesaid,  and  to  be  tak^i  as 
evidence  on  the  trial  before  the  commisEdoners  only,  and 
not  elsewhere,  and  that  they  were  made  by  said  attorneys 
without  any  advice  or  direction  of  said  contestee  to  make 
them.    Upon  this  affidavit  the  contestee  moved  the  court 


NOVEMBER  TERM,  1866.  20S 


Wheat  V.  Bagad&le. 


to  reject  said  record  as  evideDce,  but  the  court  overruled 
the  motion,  to  which  .the  appellant  excepted. 

It  is  clear  to  our  minds  that  the  court  erred  in  permitting 
the  record  of  these  alleged  admissions  to  be  given  in  evi- 
dence. A  party  to  a  suit  may  bind  himself  by  admissions 
of  record  of  material  facts  involved  in  the  case,  where  such 
admissions  are  made  for  the  purposes  of  the  suit;  but  here 
the  facts  alleged  were  not  admitted  to  be  true  in  fact,  but 
were  simply  conceded  to  be  so,  for  the  purposes  of  the  trial 
before  the  commissioners.  The  appellant's  majority  in  the 
county,  as  declared  by  the  county  canvassers,  was  only  179 
votes.  His  majority  in  Franklin  township,  as  returned  by 
the  township  board,  was  611,  out  of  a  total  vote  of  996, 
and  if  he  intended  to  admit  it  to  be  true  that  he  received 
forty-eight  illegal  votes  at  that  poll,  as  stated  in  the  list 
filed  by  the  contestor,  thus  reducing  the  whole  number  to 
947,  and  if  he  intended  further  to  admit  that  the  contestor 
in  fact  received  of  the  last  number  358,  it  would  reduce 
his  own  vote  in  that  township  to  589,  and  bis  majority 
there  to  231,  instead  of  611,  as  returned  by  the  township 
board,  thus  conceding  the  election  of  the  contestor  be- 
yond controversy.  With  such  an  admission  of  facts  staring 
him  in  tlie  face,  it  would  be  the  extreme  of  folly  to  contest 
the  case  further.  But  from  the  language  of  the  conces- 
dions,  as  well  as  from  all  the  surrounding  fiacts,  it  is  clear 
that  the  appellant  did  not  admit,  and  did  not  intend  to  ad- 
mit, as  true,  on  a  final  trial,  the  matters  so  conceded  before 
the  commissioners.  The  concessions  had  served  the  pur- 
pose for  which  they  were  made  when  the  trial  before  the 
commissioners  terminated,  and  they  should  not  have  been 
received  as  evidence  against  the  appellant,  on  the  trial  in  the 
Circuit  Court.  The  effect  ^ven  by  the  court  to  these  al- 
leged admissions  of  record,  as  wiU  hereafter  appear,  de- 
termined the  cause  against  the  appellant. 

The  finding  of  the  court  is  in  the  form  of  a  written 
opinion  upon  the  questions,  both  of  law  and  fitct,  involved 
in  the  case*    The  length  to  which  this  opinion  has  already 
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grown  forbids  a  statement  of  that  opinion  at  length  here. 
A  reference,  however,  to  the  final  copclusions  of  the  court 
upon  the  evidence,  seems  to  be  necessary,  for  the  purpose 
of  showing  the  effect  given  by  the  court  to  the  alleged  ad- 
missions of  the  appellant  on  the  trial  before  the  county 
commissioners.  The  court  found  that  the  whole  number  of 
votes  returned  by  the  precincts  in  the  county,  to  the  county 
canvassers,  for  these  parties  respectively,  was,  for  Wheats 
1,741,  and  for  Bagsdakj  1,562;  that  of  the  whole  number 
so  returned,  the  board  of  Franklin  township  returned,  for 
Wheaty  803,  and  for  BagsdalCj  192 ;  that  only  982  votes  were 
polled  at  said  election  in  Franklin  township,  of  which  num- 
ber it  was  proved  that  Ragsdale  received  268,  being  seventy- 
six  more  than  were  returned  for  him  to  the  county  canvass- 
ers, which,  added  to  1,562,  the  total  number  returned  to 
the  county  canvassers,  made  his  total  vote  in  the  county 
1,688.  It  was  further  found  that  Wheat  could  only  have 
received  714  votes  in  Franklin  township,  being  eighty-nine 
less  than  the  number  returned  for  him  from  that  township, 
which,  being  deducted  from  the  aggregate  returned  for  him 
in  the  county,  reduces  it  to  1,652.  The  finding  of  the  court 
then  proceeds :  "  It  is  admitted  of  record  that  fifty-one  illegal 
votes  were  cast  for  the  contestee,  the  persons  who  cast  said 
votes  being  minors  and  non-residents.  The  evidence  also 
shows  that  one  minor  in  Clark  township,  not  on  the  admit- 
ted list,  also  voted  for  him,  making  fifty-two."  This  num- 
ber the  court  also  deducted  from  Wlieafs  aggregate  in  the 
county,  thus  reducing  it  to  1,600,  or  thirty-eight  less  than 
the  aggregate  found  in  favor  of  Bagsdale.  The  fifty-one  ille- 
gal votes  here  claimed  to  be  admitted  of  record,  has  refer- 
ence to  the  list  of  that  number  filed  by  Ragsdale  before  the 
county  commissioners,  forty-eight  of  whom  were  alleged  to 
have  voted  in  Franklin  township,  and  three  in  dark,  and  in 
reference  to  which  the  appellant,  for  the  purposes  of  that 
trial,  conceded  that  the  persons  therein  named  were  minors 
and  non-residents,  as  alleged  in  said  suit. 
It  may  be  remarked  in  reference  to  the  concession  made 


NOVEMBER  TERM,  1866.  205 

■ w  m    m       ,   ,  I  ^  - 

*    Wheat  V,  Bagsdale. 

as  to  that  list,  that  it  cannot  be  claimed  to  be  an  admission, 
as  the  court  seems  to  have  regarded  it,  that  the  persons 
named  had  voted  in  said  township,  or  that  they  had  voted 
at  all,  but  only  that  they  wore  minors  and  non-residents,  as 
alleged.  If,  then,  the  admission  or  concession  of  the  facts 
stated  was  even  conclusive  upon  Wheatj  it  would  not  prove 
that  fifiy-one  illegal  votes  were  cast  for  him,  but  only  that 
the  persons  named  were  minors  and  non-residents,  and  it 
would  still  require  other  evidence  to  prove  that  they  voted 
for  Wheat. 

The  court  found  from  the  evidence,  that  only  two  hun- 
dred and  sixty-eight  votes  were  given  for  Bagsdale  in 
Franklin  township,  while  it  was  conceded  by  the  appellant, 
before  the  commissioners,  that  three  hundred  and  fifty-eight 
persons  had  voted  for  Ragsdale  at  that  poll.  This  was  a 
concession  of  all  that  was  necessary  to  enable  the  commis- 
sioners to  credit  Bagsdale  with  that  number  of  votes ;  and  if 
the  concession  as  to  the  fifty-one  illegal  votes  was  conclusive 
upon  Wheatj  it  would  certainly  bo  equally  conclusive  as  to 
the  three  hundred  and  fifty-eight  votes  for  Bagsdale^  and 
we  are  at  a  loss  to  perceive  upon  what  principle  the  court 
held  the  one  conclusive  and  disregarded  the  other. 

One  other  question  remains  to  bo  noticed.  The  contestor 
introduced  as  a  witness  on  the  trial,  one  Charles  H.  Patter- 
son.  who  testified  that  he  was  thirty-two  years  of  age;  that 
at  the  time  of  the  October  election,  in  1864,  and  for  nine 
months  or  a  year  previous  thereto,  ho  lived  in  FranTdin 
township,  in  said  county  of  Johnson^  and  voted  in  said 
township  at  said  election.  He  was  then  asked  to  state  for 
whom  he  voted  for  the  office  of  treasurer  of  said  county. 
The  counsel  of  Wheat  objected  to  the  witness  answering 
the  question,  for  the  reasons : 

1.  That  the  ballot  of  the  witness  was  the  best  evidence. 

2.  Because  the  ballots  of  the  witness  and  others  had  been 
put  in  evidence  by  the  contestor. 

3.  Because  oral  evidence  is  not  admissible  when  record 
evidence  is  available. 


206  SUPBEME  COURT  OP  INDIANA. 

Wheat  9.  Rftgsdale. 

The  court  overruled  the  objection  and  permitted  the  wit- 
ness to  testify  that  he  voted  for  Bagsdale  for  treasurer,  to 
which  ruling  of  the  court  the  defendant's  counsel  excepted. 
It  was  not  claimed  that  the  witness  was  not  a  legal  voter 
of  Franldifi  township.  The  evidence  was  directed  to  the 
first  ground  of  contest  specified  in  the  contestor^s  state- 
ment filed  with  the  auditor,  viz.,  that  before  the  votes  given 
at  the  Franklin  poll  were  counted  out,  two  hundred  legal 
votes,  cast  for  him,  were  abstracted  from  the  ballot-box  at 
said  poll,  and  two  hundred  and  sixteen  ballots,  with  the 
name  of  Wheat  upon  them  for  treasurer,  were  fraudulently 
substituted  for  those  abstracted.  The  contestor  sought  to 
prove  that  the  alleged  fraud  was  perpetrated,  by  evidence 
that  in  fact  two  hundred  more  ballots,  with  his  name  upon 
them  for  treasurer,  were  deposited  in  said  box,  by  legal 
voters  of  the  towi^ship,  than  were  found  therein  when  the 
ballots  were  counted  out,  and  that  more  ballots  were  found 
in  the  box,  when  counted,  than  were  actually  cast  at  said 
election  in  that  township.  In  other  words,  he  sought  to 
prove  the  alleged  fraud  by  circumstantial  evidence.  This, 
the  appellant  contends  he  could  not  do;  because,  in  the  ab- 
sence of  direct  evidence  of  the  fraud,  the  ballots  found  in 
the  box  were  the  best  evidence  of  how,  or  for  whom, 
the  electors  voted.  We  cannot  sanction  this  position. 
Direct  and  positive  proof  of  the  alleged  fraud  would,  in 
such  a  case,  be  more  satisfactory  to  the  court  or  jury  trying 
the  case.  Such  frauds,  however,  are  seldom  committed  in 
the  presence  of  those  who  are  not  participants  in  them, 
and  if  only  direct  and  positive  evidence  were  admissible, 
few,  if  any,  of  them  would  be  brought  to  light.  We  are 
not  aware  of  any  reason  why  frauds  upon  the  ballot-box, 
and  thereby  upon  candidates  for  the  ofiices  to  be  filled,  may 
not  as  well  be  established  by  circumstantial  evidence  aa 
frauds  of  any  other  character.  The  rights  of  interested 
parties,  the  purity  of  the  ballot-box,  and  of  our  popular 
elections,  alike  require,  in  such  cases,  the  greatest  latitude  of 
evidence  consistent  with  the  fixed  and  well  established  rules 
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of  law.'  The  record  before  ub  discloses  the  fact  that  the 
ballots  counted  out  at  the  Franklin  poll  were  before  the 
court,  and  if  they  were  not,  if  the  witness  could  identify 
Im  ticket,  and  it  had  not  been  destroyed,  it  would,  when  so 
identified,  be  the  best  evidence  of  the  fact  for  whom  he 
voted.  We  think,  therefore,  that  the  witness  should  first 
have  been  asked  if  he  could  identify  his  ticket,  and  if  he 
answered  in  the  affirmative,  search  should  have  been  made 
for  it  If  it  could  not  be  found,  or  if  he  could  not  identify 
it,  then  it  would  have  been  competent  for  him  to  state  for 
whom  he  voted.  We  are  aware  that  this  course  of  exam- 
ination would  most  probably  be  of  but  little  practical  im- 
portance, as  but  few  voters  would  likely  be  able  to  identify 
their  ticket;  but  when  insisted  upon,  it  would  be  the  proper 
course  of  examination,  as  being  in  conformity  with  the 
strict  rules  of  evidence. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

W.  5.  Harrisonj  G.  -Sf.  Oversireet  and  A.  B.  HuntcTy  for 
s^pellant* 

r.  TT.  Woolen^  D.  D.  Banta  and  M.  M.  Bay,  for  appellee. 
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Cbarel  Mobtoaob. — FoBBCiiOsuBB. — ^In  a  suit  by  a  mortgagee  of  personal  ^ 

property,  against  the  mortgagor  and  a  junior  mortgagee  of  the  same  prop-         168  404 
crty,  to  foreclose  the  mortgage,  and  to  compel  the  junior  mortgagee  to  ac- 
eoant  for  a  portion  of  the  property  which  ho  had  conyerted  to  his  own 
vse,  no  demand  for  the  property,  or  for  an  accounting,  is  necessary  be- 
fore suit. 

8*«B.— CoHTBACT. — CowsiDBBATioN. — STATUTE  OF  Fbauds. — Suit  by  A,  who  • 
claimed  to  hold  a  senior  mortgage  upon  certain  personal  property,  against 
B,  the  mortgagor,  and  0,  who  was  alleged  to  be  a  junior  mortgagee. 
Ihe  complaint  alleged  that  B  had  delirered  possession  of  the  property 
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to  Cy  upon  ftn  agreement  that  C  would  sell  the  sameiy  and  out  of  the 
proceeds  first  pay  the  debt  of  A,  secured  by  the  mortgage;  that  C  had 
sold  and  conyerted  said  property,  and  failed  and  refused  to  pay  A's 
debt,  &c. 

ffeldy  that  as  the  complaint  counted  upon  G's  promise  to  pay  A's  debt,  in 
consideration  of  the  delivery  of  the  property  to  him,  no  averment  that  A's 
mortgage  had  been  recorded  within  the  time  limited  by  law  was  necessary. 

Heldf  also,  that  the  receipt  of  the  property  by  C  was  a  sufficient  considera- 
tion for  his  promise  to  apply  the  proceeds  to  the  payment  of  A's  debt,  and 
that  under  the  code  A  might  sue  for  a  breach  of  such  contract. 

Heldj  also,  that  the  promise  of  G  was  not  within  the  statute  of  frauds. 

£8T0PPKL  IN  Pais. — ^To  a  suit  to  enforce  the  lien  of  a  chattel  mortgage, 
against  one  who  claimed  under  a  purchase  at  sheriff's  sale,  on  an  execu- 
tion against  the  mortgagor,  the  defendant  pleaded,  by  way  of  estoppel 
inpaUf  that  the  plaintiff  was  present  at  the  sheriff's  sale,  and  gave  no 
notice  of  his  lien,  &c. 

Heldj  that  the  answer  should  also  have  averred  that  the  defendant  purchased 
in  good  faith,  and  in  ignorance  of  the  plaintiff's  lien. 

Va&iance. — Were  a  variance  between  the  pleading  and  the  proof  could 
have  been  obviated  by  an  amendment,  on  the  trial,  the  objection  is  not 
available  on  appeal. 

Plxadino. — To  a  complaint  consisting  of  several  paragraphs,  separate  an- 
swers were  filed,  the  fifth  answer  being  directed  to  the  second  parkgrapli 
of  the  complaint.  The  sixth  answer,  which  was  directed  to  the  third 
paragraph  of  the  complaint^  was  as  follows :  "And  for  a  further  answer 
to  the  third  paragraph  of  the  complaint,  the  defendant  says  that  the 
matters  in  the  above  fifth  pica  contained  are  true,  in  manner  and  form  aa 
therein  alleged,"  &c. 

Held,  that  such  a  mode  of  pleading  is  not  sanctioned  by  the  code. 

APPEAL  from  the  Floyd  Circuit  Court. 

Elliott,  J. — Suit  by  Wilcox  against  Jackson  and  Wood- 
ward.  The  complaint  is  in  three  paragraphs,  the  first  of 
which  prays  for  a  judgment  against  JacIcsoUy  on  two  prom- 
issory notes  executed  by  him  on  the  20th  of  -May,  1869, 
payable  to  Wilcox;  one  for  six  hundred  and  sixty-seven  dol- 
lars, at  one  year,  with  interest  from  date;  the  other  for  six 
hundred  and  sixty-six  dollars,  at  two  years,  with  interest 
from  date.  It  also  seeks  the  foreclosure  of  a  mortgage 
executed  by  Jackson  to  Wilcox^  on  the  26th  of  May^  1859, 
upon  certain  personal  property,  to  secure  the  payment  of  said 
notes.  It  further  alleges,  that  Woodward  claims  some  inter- 
est in  the  property  mortgaged,  and  makes  him  a  defendant. 
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Copies  of  the  notes  and  mortgage  are  filed  with  and  made 
a  part  of  the  complaint.    The  property  is  described  in  the 
mortgage  as  ^' all  the  books,  stationery,  wall  paper,  and 
stock  in  trade  generally,  and  all  the  fixtures  and  furniture 
of  every  kind  and  description,  now  (then)  owned  and  held 
by  said  party  of  the  first  part,  in  the  store  rooms  (then) 
occupied  by  him  as  a  book  and  stationery  store,"  &c.    The 
mortgage  was  given  to  secure,  in  addition  to  the  notes  sued 
on,  another  note  of  the  same  date,  for  six  hundred  and 
sixty-seven  dollars,  payable  three  years  after  date,  and  also 
two  bills  of  exchange,  each  for  the  simi  of  one  thousand 
dollars,  dated  ilfay,  20th,  1859,  drawn  by  Wilcox  and  ac- 
cepted by  JacksoHy  and  payable,  one  in  six  and  the  other 
in  eight  months  from  date.    The  second  paragraph  alleges 
that  Woodwardy  on  the  14th  day  of  March,  1861,  recovered 
a  judgment  against  Jackson  for  three  thousand  three  hun- 
dred and  forty-seven  dollars  and  eighty-seven  cents,  apd 
for  the  foreclosure  of  a  mortgage  to  secure  the  same,  on  the 
same  personal  property,  but  junior  to  the  plaintiff's  mort- 
gage; said  mortgage  to  Woodward  having  been  executed 
on  the  5th  day  of  June,  1860;  that  Woodward  caused  said 
property  to  be  levied  upon  and  sold  on  an  order  of  sale  issued 
on  his  said  judgment  of  foreclosure,  and  that  he  became  the 
purchaser  of  a  large  amount  thereof,  and  received  the  pro- 
ceeds of  the  residue,  amounting  to  one  thousand  five  hun- 
dred and  twenty-two  dollars ;  that  said  Woodward^  prior  to 
said  sale,  claiming  under  his  said  mortgage,  seized  and  took 
possession  of  said  mortgaged  property,  and  disposed  of  and 
converted  one  thousand  dollars  thereof,  in  value,  to  his  own 
use.    Prayer  that  Woodward  be  compelled  to  account,  &c. 
The  third  paragraph,  after  alle^g  the  execution  of  the 
notes  and  mortgage  by  Jackson  to  WUcox,  substantially  as 
set  out  in  the  first  paragraph,  states  that  Jackson  afterwards^ 
on  the  6th  day  of  June,  1860,  executed  and  delivered  to 
Woodward  another  and  junior  mortgage  on  the  same  per- 
sonal property,  to  secure  a  debt  which  he  owed  said  Wood- 
want,  of  three  thousand  three  hundred  and  forty-seven  dol- 
VoL.  XXVn.— 14 
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]ars  and  eighty-seven  cents;  that  said  property,  at  the  date 
of  the  last  named  mortgage,  was  of  sufficient  value  to 
secure  and  pay  both  said  mortgage  debts;  that  afterwards 
it  was  agreed  by  "Bald  Jackson  and  Woodivardy  "that  said 
Woodward  should  take  possession  of  said  store,  and  sell 
out  said  mortgaged  property  for  the  best  price  he  could 
obtain,  and  pay  with  the  proceeds,  first,  the  said  debt  duo 
the  plaintiff;  second,  his  own  debt;  and  third,  to  pay  the 
overplus  to  said  Jackson;"  that,  according  to  said  agree- 
ment, Woodward  took  possession  of  the  store  and  of  said 
mortgaged  property,  a&d  proceeded  to  sell  the  same ;  that 
the  plaintiff^  expecting  that  his  said  debt  would  be  paid  out 
of  the  proceeds  of  the  property,  pursuant  to  said  agree- 
ment, took  no  steps  to  secure  the  same,  but  sufiered  Wood- 
ward to  sell  said  property  and  collect  the  proceeds  thereof; 
that  Woodward,  under  said  agreement,  sold  a  part  of  the 
mortgaged  property  and  collected  the  proceeds  of  the  sates, 
amounting  to  four  thousand  dollars,  and  converted  the  i*e- 
mainder  of  the  property  to  his  own  use;  that  the  property 
was  sold  out  to  different  persons,  in  small  parcels,  and  taken 
sway,  so  that  it  cannot  be  found  for  the  purpose  of  being 
sold  to  satisfy  the  plaintiff's  debt;  that  at  the  time  of  exe- 
cuting said  mortgage,  said  Jackson  was,  and  ever  since  has 
been,  insolvent,  and  has  no  other  property  subject  to  exe- 
cution; and  that  Woodward^  though  often  requested,  has 
failed  and  refused  to  pay  said  debt  to  the  plaintiff.  Prayer 
that  Woodward  be  compelled  to  account  for  the  proceeds  of 
said  property  and  pay  the  amount  of  the  debt  due  the 
plaintiff,  &c.,  and  for  general  relief. 

The  defendant  Woodward  demurred  to  each  paragraph 
of  the  complaint,  separately.  The  demurrers  were  over- 
ruled, and  he  then  filed  an  answer  in  several  paragraphs^  as 
follows : 

1.  The  general  denial.  2.  To  the  second  paragraph  of 
the  complaint,  by  way  of  estoppel,  that  the  plaintiff  at- 
tended the  sheriff's  sale  of  the  property  referred  to  in  that 
paragraph  of  the  complaint,  and  saw  the  defendant  ancL 
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others  purchasiiig  said  property  and  paying  for  the  same ; 
that  he  thus  stood  by  and  made  no  objection  to  said  sale, 
nor  gave  any  notice  whatever  that  he  claimed  any  inter- 
est in  or  title  to  the  said  property,  and  was  thei'efore 
estopped,  &c.    3.  To  the.  first  and  second  paragraphs  of 
the  complaint,  that  on  the  20th  of  May^  1859,  the  plain- 
tiff and  said  Jackson  were  partners,  under  the  firm  name  of 
Jackson  ^  Wilcox^  and  as  such  were  the  owners  of  all  the 
chattels  in  the  complaint  mentioned ;  that  on  said  day  said 
Jackson  ^  Wilcox  executed  and  delivered  to  the  defendant 
Woody>ard  their  mortgage,  conveying  to  him  said  chattels, 
which    is   in  full  force,  and   the  debts  therein    set  out 
unpaid.      A  copy  of  the  mortgage  was  filed  with  the 
answer.     4.  In  answer  to  the  third  paragraph  of  the  com- 
plaint, ^Hhat  all  the  matters  in  the  above  third  plea  set  out 
are  true,  in  manner  and  form  as  the  same  are  therein 
alleged."     5.  In  answer  to  the  second  paragraph  of  the 
complaint,  that  on  the  14th  of  Marchy  1861,  the  plaintiff 
indorsed  and  delivered  to  one  John  Austin^  the  two  bills  of 
exchange  named  in  the  mortgage  executed  by  Jackson  to 
the  plaintiff,  set  out  in  the  complaint;  that  on  the  15th  day 
of  JfarcA,  1861,  Austin  obtained  a  judgment  of  foreclosure, 
in  the  Court  of  Common  Pleas  of  Floyd  county,  upon  the 
same  mortgage  mentioned  in  the  complaint,  and  upon  said 
bills  of  exchange,  they  being  first  due  under  the  same; 
that  on  the  20th  of  January^  1862,  Austin  sued  out  an  exe- 
cution on  said  judgment,  and  on  the  same  day  ^^the  goods 
and  chattels  in  the  complaint  mentioned  were  each  and 
every  one  of  them  seized  by  the  sheriff  6f  Floyd  county, 
Indiana^  and  taken  out  of  the  custody  of  this  defendant 
and  sold  by  the  said  sheriff,  wherefore  the  defendant  prays 
judgment."    6.  "And  for  further  answer  to  the  third  par- 
agraph of  the  complaint,  the  defendant  avers  that  the  mat- 
ters in  the  above  fifth  plea  contained  are  true,  in  manner 
and  form  as  they  are  therein  alleged,  wherefore  he  prays 
judgment."  • 


•  % 
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The  plaintiff  demurred  to  the  second,  third,  fourth  and 
fifth  paragraphs  of  Woodward^s  answer.  The  court  sus- 
tained the  demurrers  to  the  second  and  third  and  oveiyuled 
those  to  the  fourth  and  fifth  paragraphs. 

The  defendant  Jackson  filed  an  answer  in  denial  of  the 
complaint,  and,  as  to  him,  there  was  a  trial  on  the  fifth  of 
May  J 1864,  and  judgment  for  the  plaintift'  for  one  thousand 
seven  hundred  and  twenty-five  dollars  and  fifty  cents,  and 
costs,  and  a  decree  for  the  foreclosure  of  the  mortgage. 

At  the  April  term,  1865,  the  cause,  as  between  the  plain- 
tiff and  Woodward,  was  tried  by  a  jury,  who  found  for  the 
plaintiff,  and  assessed  his  damages  at  two  thousand  and 
fifty  dollars.  On  the  return  of  the  verdict,  the  plaintiff 
entered  of  record  a  remittitur  of  two  hundred  and  fifty  dol- 
lars  of  the  damages  so  found  and  assessed  by  the  jury.  A 
motion  by  Woodward  for  a  new  trial  was  overruled.  He  then 
moved  the  court  for  a  judgment  in  his  favor  on  the  pleadings, 
notwithstanding  the  verdict  of  the  jury,  which  motion  was 
overruled,  as  was  also  a  motion  in  arrest  of  judgment  Judg- 
ment was  then  given  for  the  plaintiff"  for  one  thousand 
and  eight  hundred  dollars  and  costs.  To  all  of  which 
rulings  the  defendant  Woodward  excepted,  and  appeals  to 
this  court. 

The  first  point  presented  by  the  appellant  is,  that  the 
Circuit  Court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint.  The  first  objection  urged  to 
that  paragraph  is,  that  it  contains  no  averment  that  the  plain- 
tiff's mortgage  was  recorded  in  the  recorder's  office  of  the 
county  within  ten  days  after  its  execution,  and  that  in  the 
absence  of  such  an  averment  it  must  be  deemed  to  be  void, 
as  to  the  defendant  Woodward,  under  section  ten  of  the 
statute  of  frauds.  1  G.  &  H.,  852.  It  is  not  averred  in  the 
paragraph,  in  terms,  that  the  mortgage  was  recorded.  The 
copy  of  the  mortgage  filed  with  and  made  a  part  of  the 
complaint,  contains  a  proper  certificate  of  acknowledgmeut^ 
and  also  the  following  statement : 
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"Indorsed,  *  Received  for  record  May  27,  1859,  at  eix 
o'clock  p.  M,,  and  recorded  in  mortgage  record  vol.  3,  pages 
244  and  245.  James  6.  Harrison, 

R.  F.  C" 
If  this  indorsement  can  be  regarded  as  forming  a  proper 
part  of  the  copy  of  the  mortgage  which  the  statute  re- 
quires to  be  fQed  with  the  complaint,  then,  under  section 
seventy-eight  of  the  code,  (2  G.  &  H.,  104,)  the  mortgage 
not  being  copied  inihe  complaint,  it  forms  a  part  of  the 
record,  and  would  be  a  sufficient  showing  that  the  mortgage 
was  duly  recorded.  But  we  need  not  decide  that  question 
in  this  case,  as  its  decision  in  favor  of  the  appellant  would 
not  reverse  the  judgment,  for  the  reason,  which  will  more 
folly  appear  -hereafter,  that  the  verdict  of  the  jury  was 
evidently  based  on  the  third  paragraph  of  the  complaint. 

For  the  purposes  of  this  action,  no  demand  of  the  goods, 
or  for  an  accounting,  was  necessary  to  be  made  of  Wood- 
vcard.  It  is  not  an  action  of  trover  or  replevin,  to  recover 
the  possession  of  the  goods,  or  their  value^  by  proving  a 
conversion  of  them,  by  a  refusal  to  deliver  them  on  demand. 
The  object  of  the  paragraph  was  to  procure  a  foreclosure 
of  the  mortgage,  and  to  subject  the  property  not  converted 
to  the  payment  of  the  plaintiff's  debt,  and  if  actually  sold 
and  converted  by  Woodward  to  his  own  use,  to  compel  him 
to  account  for  the  proceeds. 

The  second  error  assigned  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  thitd  paragraph  of  the  complaint. 
It  is  also  objected  to  this  paragraph  that  it  does  not  show 
that  the  plaintiff's  mortgage  was  recorded.    But  a  failure 
in  that  respect  docs  not,  we  think,  render  the  paragraph 
bad    It  alleges  an  indebtedness  by  Jackson  to  the  plaintiff 
for  the  amount  of  the  notes  intended  to  bo  secured  by  the 
mortgage,  and  a  delivery  of  the  property  named  in  the 
mortgage  by  Jackson  to  Woodward,  under  the  agreement 
of  the  latter  to  sell  the  property  and  apply  the  proceeds  to 
the  payment  of  the  plaintiff's  debt  against  Jackson.    The 
pamgraph  is  not,  in  £act,  founded  on  the  mortgage,  but 
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on  Woodwar(Fs  agreement  to  sell  the  property  and  pay  the 
debt  out  of  the  proceeds.  The  sufficiency  of  the  paragraph, 
therefore,  does  not  depend  upon  the  validity  of  the  mort- 
gage, but  upon  the  debt  due  the  plaintiitt'  from  Jackson, 
and  WoodwarcTs  promise  to  pay  it  out  of  the  proceeds  of 
the  property.  The  mortgage,  though  not  recorded,  was 
good  as  between  the  plaintiff  and  Jackson.  The  debt  evi- 
denced by  the  notes  was  a  valid  one,  and  if  Woodward  re- 
ceived  the  property  from  Jackson  under  an  agreement  to 
sell  it  and  apply  the  proceeds  in  payment  of  the  debt,  as  al- 
leged in  the  complaint,  he  is  not  in  a  condition  to  contro- 
vert the  validity  of  the  mortgage  on  account  of  its  not 
being  duly  recorded. 

The  appellant  further  objects  to  the  paragraph  upon  the 
ground  that  there  is  no  consideration  alleged  therein  to 
support  the  promise  to  pay  the  debt  of  Jaclcson  to  Wilcox. 
The  alleged  receipt  of  the  property  by  Woodwaviji  from 
Jaclcson,  in  trust,  was  a  sufficient  consideration  to  support 
the  promise  of  Woodicard  to  sell  it  and  apply  the  pro- 
ceeds, as  stated  in  the  complaint,  to  the  payment  of  the 
debts  of  Jackson  to  the  plaintiff  and  Woodward.  Aside 
from  the  question  of  Wilcox's  lien  on  the  property  by 
virtue  of  his  mortgage,  Wilcox,  under  the  former  rulings 
of  this  court,  could  not,  perhaps,  have  maintained  an  action 
at  law  against  Woodward  for  the  money,  because  the  con- 
sideration for  the  promise  did  not  move  from  him.  Farlow 
V.  Kenip,  7  Blackf.  544.  But  in  equity  the  rule  is  other- 
wise. Fauslcr  v.  Jones,  7  Ind.  277;  Story^s  Eq.  Jur.,  §§ 
1041 — 1044.  Whether  Wilcox  could  have  maintained  a 
suit  at  law,  upon  the  facts  alleged  in  the  complaint,  is 
not  material  to  the  decision  of  the  question  under  con- 
sideration, as  it  is  clear  to  our  minds  that  the  paragraph 
presents  a  good  cause  of  action  in  his  favor  imder  the  code. 
The  promise  was  made  to  Jaclcson,  as  we  have  seen,  upon  a 
sufficient  consideration,  to  pay  the  debt  of  Jackson  to  the 
plaintiff,  out  of  the  proceeds  of  the  sale  of  the  property, 
and  was  not  within  the  statute  of  frauds,  requiring  a  promise 
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to  answer  for  the  debt,  defanlt  or  miscarriage  of  another, 
to  be  in  writing.  See  note  1  to  Murphy  v.  Merry y  8  Blackf 
295)  and  authoriti)3S  cited. 

The  Circuit  Court  did  not  err  in  sustaining  the  demurrers 
to  the  second  and  third  paragraphs  of  Woodward! s  answer. 
The  second  paragraph  alleges  that  the  plaintiff  was  present 
at  the  8herifi''8  sale  of  the  property,  referred  to  in  the  sec- 
ond paragraph  of  the  complaint,  and  stood  by  during  the 
sale,  and  gave  no  notice  of  his  lien  on  the  property,  but  it 
fails  to  allege  that  Woodward  purchased  in  good  faith,  in 
ignorance  of  such  lien. 

The  third  paragraph  sets  up  a  prior  mortgage  to  Wood- 
ward of  the  same  property,  in  bar  of  the  action.  It  could 
not  have  that  effect.  If  there  had  been  a  breach  of  the 
conditions  of  that  mortgage.  Woodward  could  set  it  up  and 
ask  that  it  should  be  first  satisfied,  but  its  mere  existence 
could  not  bar  the  plaintiff's  action.  The  plaintiff  does  not 
claim  the  possession  of  the  property  in  the  complaint,  and 
the  question  of  the  right  of  possession  is  not  involved,  nor 
does  the  defendant  in  the  third  paragraph  of  the  answer 
daim  to  be  in  possession  of  the  property  by  virtue  of  the 
mortgage  referred  to  in  that  paragraph. 

The  ruling  of  the  court  in  overruling  Woodward! s  motion 
for  a  new  trial  is  the  next  question  urged  for  a  reversal  of 
the  judgment. 

The  second  and  third  causes  assigned  for  a  new  trial  are : 
2.  That  the  verdict  is  contrary  to  the  evidence  given  in  the 
cause.  3.  That  the  damages  given  by  the  jury  are  excess- 
ive, and  not  warranted  by  the  evidence. 

The  evidence  is  made  part  of  the  record  by  a  bill  of 
exceptions,  and  is,  in  substance,  as  follows:  Jachson 
and  W^ikox  were  in  partnership  in  the  book  trade.  They 
were  indebted  to  Woodward^  and  he  was  further  liable  for 
them  as  their  indorser  or  accommodation  acceptor,  and 
held  a  mortgage  on  their  stock  in  trade  as  security.  On 
the  20th  of  Jfay,  1859,  they  renewed  the  mortgage  by  the 
one  set  out  in  the  third  paragraph  of  Woodward! 8  answer, 
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which  was  afterwards  given  in  evidence.  On  the  same  day, 
Wilcox  sold  out  to  Jackson  his  interest  in  the  book  store, 
for  which  Jackson  executed  to  him  the  acceptances  and 
notes  described  in  the  mortgage  in  suit,  on  the  26th  of 
the  same  month.  On  the  5th  of  June^  1860,  the  debts  and 
obligations  secured  by  the  mortgage  of  May  20th,  1859, 
being  due  and  unpaid,  Jaclcson  gave  Woodward  new  paper, 
and  executed  to  him  another  mortgage,  hot  in  satisfaction 
of  the  former  one,  but  as  an  additional  one,  on  the  same 
stock  of  books,  &c.  Jackson  testifies  that  in  March^  1861, 
he  told  Woodward  that  his  (Jackson^s)  creditors  were  press- 
ing him,  and  that  he  ( Woodward)  had  better  foreclose  his 
mortgage ;  that  a  part  of  the  notes  held  by  Woodward  not 
then  being  due,  he  took  them  up  and  gave  new  ones,  which 
were  due;  that  Wilcox  had  assigned  to  Austin  the  two  ac- 
ceptances secured  by  the  mortgage  from  Jaclcson  to  him, 
they  being  due  and  payable  before  the  notes  here  sued  on 
by  Wilcox;  that  on  the  14th  of  Marchy  1861,  he  confessed 
a  judgment  in  favor  of  Woodward,  in  the  Court  of  Common 
Pleas  of  Floyd  county,  on  said  notes  and  mortgage,  for 
three  thousand  three  hundred  and  forty-seven  dollars  and 
eighty-nine  cents  and  costs  of  suit;  that  on  the  fifteenth 
of  the  same  month,  he  also  confessed  a  judgment  in  favor 
of  Austin,  on  said  acceptances  and  the  mortgage  executed 
to  WilcoXy  for  the  sum  of  two  thousand  one  hundred  and 
forty-six  dollars  and  seventy  cents;  that  he  confessed  said 
j  udgments  under  an  agreement  with  Woodward  that  he  should 
take  possession  of  the  store  and  all  the  stock,  and  carry  on 
the  business  in  his  own  name  until,  from  the  proceeds,  he 
paid,  first,  his  own  debt,  second,  Austin's  judgment,  and 
third,  the  amount  due  to  WUcox,  (the  notes  now  in  suit,) 
and  the  remainder  to  be  delivered  back  to  him,  (Jackson;) 
that  Woodward  was  not  to  sue  out  any  execution  on  his 
judgment  without  Jackson's  consent;  and  that  Woodward 
took  possession  of  the  store  and  goods  under  said  agree* 
ment. 
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W(H)dwardy  the  defendant,  testifies  that  he  never  made  any 
Bnch  agreement  as  sworn  to  by  Jackson;  that  Jackson  came 
to  him  and  said  he  was  embarrassed,  and  that  he  ( Wood- 
mri)  must  take  the  stock  for  his  own  protection;  that 
they  then  went  to  Judge  Howe,  and  he  took  possession 
accordingly;  that  Jackson  confessed  judgment  for  the 
amount  due  him,  {Woodward^  and  the  stock  was  sold  by 
the  sheriff,  and  he  purchased  it. 

WUcaXj  the  plaintiff,  testifies  that  Judge  Howk,  Wood- 
war^s  attorney,  proposed  to  arrange  the  matter  so  as  to  pay 
Austin  in  fuU,  and  that  he  (Wilcox)  should  be  paid  the 
greater  part  of  his  claim.  ^'Howe  said  the  arraDgement 
was  that  Woodward  should  give  up  his  notes,  and  Jackson 
should  give  up  the  stock  of  books  to  Woodward;  that  the 
notes  and  the  debt  due  to  Woodward  were  to  be  paid  out  of 
the  books.  Howk  said  he  thought  there  was  enough  to 
pay  all  the  debts.  Austin^ s  debt  and  Woodward! s  were  to 
be  paid  first,  and  then  mine,"  &c.  "  The  understanding  was 
that  Woodward  should  run  the  book  store  until  all  the  debts 
\7ere  pidd.  He  did  run  it  until  Augiist,  1861,  and  after 
tliat  he  claimed  it  as  his  own  property.  Woodward  told  me 
that  he  had  all  along  claimed  the  property  as  his,  after  his 
sale." 

HowK  testified,  that  as  the  attorney  and  agent  of  Wood- 
ward, and  by  his  direction,  he  took  possession  of  the  stock  of 
books  in  Jackson's  store ;  that  he  did  not,  at  any  time,  inform 
Wilcox  that  Woodward  was  to  arrange  his  debt ;  that  he  knew 
of  no  such  arrangement  as  testified  to  by  Jackson;  that 
Woodward  took  possession  under  his  mortgage,  solely  for 
his  own  protection.  ^^  Jackson  said  he  was  unable  to  go  on, 
as  executions  were  pressing  him,  and  Woodward  must  take 
possession  for  his  own  protection.  I  do  not  know  what 
may  have  passed  between  Woodward  and  Jackson!' 

An  execution  was  issued  on  Woodward's  judgment,  under 
whidi  the  sheriff  levied  on  and  sold  the  entire  stock  of 
goods,  in  Atigustj  1861.  Woodward  became  the  purchaser 
of  the  greater  portion  of  them.     The  sale  amounted,  in 
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gross,  to  one  thousand  six  hundred  dollars.  In  Jaimary^ 
1862,  executions,  issued  on  AustivUs  judgment  and  on  other 
judgments  against  Jac/cson,  were  levied  by  the  sheriff  on  all 
the  said  stock  of  books,  &c.,  then  in  WoodwarcCs  possession. 
They  were  taken  £rom  his  possession  and  sold  by  the  sheriff 
on  said  executions.  They  brought,  at  the  sale,  one  thou* 
sand  one  hundred  and  seventy-ffve  dollars,  from  which  the 
costs  and  expenses  were  deducted,  leaving  nine  hundred 
and  forty-eight  dollars,  which  was  applied  to  the  several 
executions. 

Jaclcson  further  testified  that  Woodward  had  the  goods 
levied  on  and  sold  on  his  judgment,  in  his  (Jackaon's)  ab- 
sence and  without  his  assent;  that  at  the  time  he  purchased 
out  Wilcosfs  interest,  the  whole  stock  was  worth  seven 
thousand  dollars,  and  at  the  time  Woodward  took  possession 
he  thought  the  stock  worth  seven  thousand  five  hundred 
dollars;  that  he  examined  the  stock  while  it  was  in  the 
possession  of  the  sheriff,  a  short  time  before  the  last  sale; 
it  was  then  from  two  to  three  thousand  dollars  leds  in  value 
than  when  Woodward  took  possession,  in  Marehj  1861. 

Thurman^  the  deputy  sheriff',  testified  that  the  sale  under 
Woodward! 8  execution  was  public  and  Mr,  and  conducted 
as  such  sales  usually  are.  It  lasted  six  or  seven  days. 
Woodward  was  the  principal  purchaser.  Others  purchased 
to  the  amount  of  about  three  hundred  dollars ;  that  there 
was  about  one-third  more  levied  on  and  sold  atthefiiet 
sale  than  at  the  second. 

Wifcox,  the  plaintiff,  further  testified  that  ^^  the  stock  of 
books,  when  Woodward  got  it,  was  worth  as  much  as  at  the 
time  of  the  dissolution  of  the  firm  of  Jojckson  and  WtZeco:, 
but  at  the  time  the  levy  was  made  under  the  Austin  writ, 
*  and  the  property  taken  out  of  the  possession  of  Woodnooard^ 
the  stock  was  reduced  one-half." 

I/ucien  G.  Matthews^  introduced  by  the  defendant,  testified 
that  he  was  a  book  dealer,  and  had  been  for  over  tea  years, 
and  once  owned  a  portion  of  tiie  stock  of  books  in  contro- 
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verey;  that  he  saw  the  stock  just  before  Woodward  took 
possession  of  it;  it  was  then  worth  about  four  thousand 
dollars. 

John  a.  Nunnemacher  testified  that  he  saw  the  goods  when 
they  were  last  levied  on  and  taken  from  the  possession  of 
Woodward.  The  stock  was  then  worth  two  thousand  dol- 
lars. "The  most  of  it  was  very  old  and  unsaleable,  and 
had  been  owned  by  several  book  dealers  before  them." 

It  is  very  apparent  that  the  facts,  as  presented  by  the 
evidence,  differ  materially  from  those  alleged  in  the  com- 
plaint. It  is  claimed  in  both  the  second  and  third  para- 
graphs of  the  complaint,  that  the  mortgage  to  the  plaintiff 
was  older,  and  entitled  to  priority  over  the  mortgage  to 
Woodwardy  and,  under  the  agreement  between  Woodward 
and  JacIcsoUy  set  up  in  the  third  paragraph,  it  is  averred 
that  the  plaintifi''s  debt  was  first  to  be  paid,  and  then  the 
debt  due  to  Woodward.  But  by  the  agreement  as  testified 
to  by  JacksoUy  WoodwartTs  debt  was  to  be  paid  first,  Austin's 
second,  and  WilcooifSj  the  plaintiff's,  third;  that  Woodward's 
mortgage,  in  truth,  held  priority  to  that  given  to  Wilcox. 
The  priority  of  Woodward^s  judgment  was  conceded  by 
WUeox  in  his  evidence,  and  he  expressly  testified  that  the 
understandig  was  that  Woodward's  debt  was  first  to  be  paid, 
and  then  Austin' Sy  before  anything  was  to  be  applied  to  the 
payment  of  his  notes.  The  mortgage  to  Woodward^  upon 
which  his  judgment  of  foreclosure  was  rendered,  was  given 
after  the  mortgage  to  Wilcox,  but  it  expressly  saved  Wood- 
warcPs  rights  under  his  previous  mortgage  of  May  20, 1869. 
The  latter  mortgage  was  given  in  evidence,  and  it  was  con- 
ceded on  the  trial,  and  so  charged  by  the  court,  that  both 
Woodwards  and  Austin's  claims  were  prior  to  the  plaintiff's. 
It  is  so  conceded  by  the  appellant's  counsel  in  this  court. 

The  variance  between  the  agreement  of  Woodward  and 
Jachsmy  as  alleged  in  the  third  paragraph  of  the  complaint, 
and  that  as  testified  to  on  the  trial,  could  have  been  obvi- 
ated by  an  amendment  of  the  complaint  during  the  trial, 
And  the  judgment  should  not  be  reversed  on  that  account. 
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This  suit  was  commenced  in  October^  1861,  after  the  prop- 
erty was  sold  on  Woodward^s  execution,  for  less  than  the 
amount  due  thereon,  but  before  the  levy  on  AusUn^s  exe- 
cution. Woodwards  prior  right  being  conceded,  no  reason 
appears  upon  the  record,  in  the  absence  of  the  alleged 
agreement  between  him  and  Jackson^  why  his  right  to  the 
property  purchased  at  the  sheriff's  sale  was  not  valid  and 
absolute.  The  third  paragraph,  setting  up  the  agreement 
between  Woodward  and  Jackson^  did  not  constitute  a  part 
of  the  original  complaint,  but  was  filed  as  an  amendment, 
long  after  the  property  remaining  in  Woodwards  possession 
was  seized  by  the  sheriff  and  sold  on  the  execution  in  favor 
of  Austin  and  others.  It  is  claimed  under  the  third  para- 
graph, that  the  levy  and  sale  of  the  property  imder  Wood- 
wards execution  was  in  violation  of  his  agreement  with 
Jackson^  and  was  therefore  fraudulent  and  void  as  to  Austin 
and  Wilcox.  The  evidence,  as  we  have  seen,  is  by  no  means 
<5onclusive  that  such  an  agreement  was  made.  Woodward 
expressly  denies  it,  and  he  is  in  a  measure  corroborated  by 
HowK.  But  it  is  not  our  purpose  to  pass  upon  the  strength 
or  preponderance  of  the  evidence,  nor  is  it  necessary  that 
we  determine  the  question  as  to  the  validity  of  the  sale 
under  Woodwards  execution,  but  conceding  it  to  be  invalid, 
and  giving  Wil&)x  the  benefit  of  the  strongest  view  possible 
to  be  drawn  from  this  evidence,  and  then  how  stands  the 
case?  Jackson  swears  that  he  thinks  the  stock  of  goods, 
when  Woodward  took  possession  of  it,  was  worth  seven 
thousand  five  hundred  dollars,  and  that  when  the  goods  were 
seized  by  the  sheriff  on  the  execution  in  favor  of  Austin^  and 
taken  out  of  Woodwards  possession,  they  were  from  two  to 
three  thousand  dollars  less  in  value  and  quantity  than  when 
Woodward  first  took  possession.  Allowing  the  difference 
to  be  three  thousand  dollars,  the  highest  sum  stated  by 
Jackson^  it  is  less  than  the  amount  of  Woodwards  judgment, 
at  the  date  of  its  rendition.  WUcox^  in  giving  his  evidence, 
did  not  express  any  opinion  as  to  the  value  of  the  goods 
when  Woodward  took  possession,  further  than  that  they 
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were  worth  as  much  at  that  time  as  when  he  sold  out  to 
Jackson.  Jackson  states  the  value  at  the  latter  period  at 
$7,000.  But  Wilcox  testified  that  at  the  time  the  goods 
were  seized  under  the  Austin  execution  and  taken  from 
Woodward,  "  they  were  reduced  one-half,"  Supposing  this 
statement  to  apply  to  value,  as  well  as  quantity,  and  taking 
the  estimate  of  Jackson  as  to  the  value,  $7,500,  at  the  time 
Woodward  first  took  possession,  it  makes  the  difl:erencc 
$3,750,  Woodt(?ard'5  judgment,  at  the  date  of  its  rendition, 
March  14, 1861,  exclusive  of  costs,  was  $8,847  89,  a  sum 
nearly  sufl3icient  to  cover  the  whole  amount  with  which  it 
ia  possible,  under  the  evidence,  to  charge  Woodward.  Ails- 
fm'5  judgment  was  rendered  31arch  15, 1861,  for  $2,146  70. 
Admitting  that  the  whole  net  proceeds  of  the  last  sheriff's 
sale,  $948,  should  have  been  credited  on  Austin's  execution, 
and  it  leaves  a  balance  of  $1,198  70  due  on  his  judgment, 
which  has  priority  over  the  claim  of  Wilcox.  This  sum,  added 
to  Woodward's  judgment,  makes  an  aggregate  far  exceeding 
the  highest  amount  with  which,  under  the  evidence^  it  is 
possible  to  charge  Woodward.  No  view  of  the  case  can  be 
taken  from  the  evidence  by  which  the  verdict  of  the  jury 
can  be  sustained.  The  Circuit  Court  erred,  therefore,  in 
overruling  the  motion  for  a  new  trial. 

Errors  are  assigned  on  certain  instructions  given  by  the 
court  to  the  jury.  These  we  cannot  notice,  further  than  to 
say,  that  though  we  have  not  given  them  a  critical  examin- 
ation, they  seem  to  be  substantially  correct. 

It  is  also  contended  by  the  appellant  that  the  court  erred 
in  overruling  his  motion  for  a  judgment  on  the  pleadings, 
notwithstanding  the  verdict.  No  replication  was  filed  to 
what  are  called  the  fourth,  fifth  and  sixth  paragraphs  of  the 
answer.  The  motion  was  in  general  terms,  and  we  think  it 
is  evident  that  the  attention  of  the  court  was  not  called  to 
the  fact.  The  fifth  paragraph  of  the  answer  applied  to  the 
second  paragraph  of  the  complaint.  It  set  up  a  sale  of  the 
property  under  the  Austin  judgment,  and  was  perhaps  a 
good  answer  to  that  paragraph.    The  fourth  and  sixth 
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paragraphB  were  bad,  and  we  notice  the  point  for  the  pur- 
pose  of  expressing  our  disapprobation  of  such  a  mode  of 
pleading.  In  form  and  substance  they  are  the  same.  We 
copy  the  sixth :  "  And  for  a  further  answer  to  the  third  para- 
graph of  the  complaint,  the  defendant  avers  that  the  mattera 
in  the  above  fifth  plea  contained  are  true,  in  manner  and 
form  as  they  are  tiierein  alleged,  wherefore  he  prays  judg- 
ment." We  may  suppose  the  pleader  intended,  by  this  aver- 
ment, to  apply  the  fifth  paragraph  of  the  answer  as  well  to 
the  third  as  to  the  second  paragraph  of  the  complaint,  but 
even  that  was  not  accompHshed.  As  we  understand  it,  the 
language  used,  as  applied  to  the  third  paragraph  of  the 
complaint,  means  that  the  plaintifl:'  ought  not  to  maintain 
his  action  on  the  third  paragraph  of  the  complaint,  because 
the  defendant  had  set  up  a  valid  and  truthful  answer  to 
the  second  paragraph.  But  whatever  may  be  its  proper 
meaning,  we  cannot  sanction  such  a  mode  of  pleading.  It 
is  without  precedent,  and  to  do  so  would  be  to  disregard 
the  provision  of  the  code  requiring  that  each  ground  of 
defense,  containing  new  matter,  shall  be  stated  in  plain  and 
concise  language,  without  repetition,  in  a  separate  para- 
graph, and  numbered,  and  clearly  refer  to  the  cause  of  ac- 
tion intended  to  be  answered.  It  would  encourage  indo- 
lence and  confusion,  at  the  expense  of  all  form  and  certainty 
in  legal  proceedings. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  with  leave  to  both  parties  to 
amend  their  pleadings. 

H.  Crawford^  for  appellant. 

J.  S,  DaviSf  J.  JE.  McDonald^  A.  L.  Boache  and  D.  Sheeks, 
for  appellee. 
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Bright  v.  McOullough,  Treasurer,  &c.,  and  Another. 

Highways. — Svpibyisobs.— Titlbs  or  Laws. — The  subject  expressed  in  the 
title  of  the  act  of  1852,  entitled  "an  act  providing  for  the  oleetidH'or  ap- 
pointment of  Buperrisors  of  highways,  and  prescribing  certain  of  their 
duties,  and  those  of  county  and  township  officers,  in  relation  thereto,"  is 
highways,  and  not  "the  election  and  duties  of  superyisors,"  and  there- 
fore the  20th  section  of  that  act,  which  requires  that  the  township  trustee 
shall  assess  a  road  tax,  &o.,  is  not  repugnant  to  section  19  of  article  4  of 
the  constitution,  which  ordains  that  "every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith,  which  subject  shall  be 
expressed  in  the  title." 

Saxs. — It  is  sufficient  if  the  subject  expressed  in  the  title  of  an  act  is  rea- 
sonably specific,  or,  in  other  words,  if  it  indicates  some  particular  branch 
of  legislation  as  a  head  under  which  the  particular  provisions  of  tho  act 
might  reasonably  be  looked  for. 

Assessment. — ^Taxation. — Section  1  of  article  10  of  the  constitution,  which 
ordains  that  "the  general  assembly  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation,  and  shall  prescribe  such  reg- 
ulations as  shall  secure  a  just  valuation  for  taxation  of  all  property, 
both  real  and  personal,"  &c.,  does  not  require  that  the  rate  of  assessment 
shall  be  uniform  and  equal  for  all  purposes  throughput  the  State. 

Saxs. — Its  meaning  is  that  the  rate  of  assessment  and  taxation  shall  be 
uniform  and  equal  throughout  the  locality  in  which  the  tax  is  levied. 

Road  Tax. — A  tax  for  road  purposes  assessed  upon  real  estate  only,  is  re- 
pugnant to  said  section  1  of  axlicle  10  of  the  constitution. 

Taxis. — Licshsb. — ^Indirect  taxes,  imposed  not  merely  for  the  purposes  of 
rcTenue,  but  in  restraint  of  a  particular  business  or  calling,  or  as  s 
license  on  particular  purshits,  or  as  mere  police  regulations,  do  not  come 
within  the  spirit  or  meaning  of  said  last  named  section. 
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APPEAL  from  the  Newton  Circuit  Court. 

Elliott,  J. — The  trustees  of  McCleUan  township,  in 
Newton  county,  with  the  concurrence  of  the  county  com- 
missioners of  said  county,  assessed  a  specific  tax  of  one 
cent  on  each  acre  of  taxable  land  in  said  township  for  road 
purposes,  for  the  year  1863,  which  was  placed  on  the  tax 
duplicate  of  the  county  for  the  same  year.  Bright,  the 
appellant,  was  the  owner  of  over  7,500  acres  of  the  taxable 
lands  of  the  township  so  assessed.    A  similar  tax  had  been 
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assessed  for  previous  years,  which  remained  unpaid  on 
BrigMs  lands,  and  was  transferred  to  the  duplicate  of  1863. 
The  tax  duplicate  of  said  county  for  that  year,  containing 
these  taxes,  was  placed  in  the  hands  of  the  defendant 
McQuUoughy  then  the  treasurer  of  said  county,  for  collec- 
tion. Bright  thereupon  filed  a  complaint  in  the  Newtoix 
Circuit  Court  for  an  injunction,  alleging  therein,  among 
other  things,  that  the  assessment  of  said  taxes  was  illegal 
and  unjust,  and  that  JIfcCullough,  as  such  treasurer,  threat- 
ened to  and  would  collect  the  same,  unless  restrained,  and 
praying  a  perpetual  injunction  against  the  collection  thereof. 
The  complaint  was  sworn  to,  and  an  injunction  bond  was 
filed  and  approved.  The  Circuit  Court  sustained  a  demurrer 
to  the  complaint,  and  rendered  final  judgment  against  the 
plaintiff^,  to  which  he  excepted.  This  ruling  raises  the 
question  presented  in  the  case. 

The  taxes  complained  of  were  assessed  under  the  20th 
section  of  the  act  entitled  "  an  act  providing  for  the  election 
or  appointment  of  supervisors  of  highways,  and  prescribing 
certain  of  their  duties,  and  those  of  county  and  township 
officers,  in  relation  thereto."  Section  20  is  as  follows: 
"  The  township  trustee,  with  the  concurrence  of  the  board 
of  county  commissioners,  shall  assess,  annually,  a  road  tax 
of  not  more  than  fifteen  cents  on  the  one  hundred  dol- 
lars, to  be  levied  according  to  the  amount  of  real  and  per- 
sonal property  owned  in  said  township  subject  to  taxation, 
and  may  assess  a  tax  not  to  exceed  one  and  one-fourth  cents 
on  each  acre  of  taxable  land  for  road  purposes,  to  be  col- 
lected as  provided  in  the  bill  defining  the  duties  of  town- 
ship trustee :  Provided^  however ^  that  the  tax  so  assessed  on 
real  estate  may  be  worked  out  in  the  road  district  in  which 
such  real  estate  lies,  and  the  tax  assessed  on  personal  prop- 
erty in  the  district  where  the  owner  resides,  at  the  rate  of 
one  dollar  per  day.  The  supemsor  shall  obtain  a  list  of  all 
road  tax  assessed  on  each  individual,  and  his  certificate  for 
the  amount  worked  out  shall  be  taken  by  the  treasurer  of 
the  county  in  payment  of  the  tax."    1  G.  &  H.  591. 
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It  is  not  claimed  by  the  appellant  that  the  taxes  com- 
.  plained  of  were  not  assessed  in  strict  confonnity  with  the 
statute.  But  it  is  insisted  that  so  much  of  section  20  as 
aathorizes  the  assessment  of  a  specific  tax  is  unconstitu- 
tional and  void,  and  that  these  taxes,  so  assessed  under  that 
provision,  are  therefore  illegal  and  without  authority  of  law. 
It  is  claimed  that  this  section  is  in  violation  of  two  provi- 
sions of  the  constitution,  viz.,  section  19,  article  4,  pro- 
viding that  eveiy  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title,  and  section  1,  article  10,  providing 
that  the  general  assembly  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation,  and  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  both  real  and  personal,  &c. 

The  first  question  for  our  consideration,  then,  is  this:    Is 
the  provision  of  section  20,  authorizing  the  township  trustee, 
Mrith  the  concurrence  of  the  county  commissioners,  to  assess 
an  annual  road  tax,  embraced  in,  or  properly  connected 
with,  the  subject  of  the  act,  as  expressed  in  the  title?    The 
solution  of  this  question,  in  our  judgment,  depends  upon 
what  must  be  deemed  to  be  the  subject  of  the  act,  from  the 
language  of  the  title.   If,  as  is  contended  by  the  appellees,  the 
subject  of  the  act  expressed  in  the  title  is  highways,  the 
provisions  of  section  20  are  most  clearly  properly  connected 
with  that  subject.    But,  on  the  other  hand,  if  the  "  election 
and  duties  of  supervisors*'  is  properly  the  subject  expressed 
in  the  title,  as  claimed  by  the  appellant,  then,  as  supervisors 
neither  assess  nor  collect  the  road  tax,  it  is  not  easy  to  per- 
ceive  what  legitimate  or  proper  connection  could  exist  be- 
tween  the  subject  of  the  act  and  the  assessment  of  the  tax. 
For  convenience  of  analysis,  we  repeat  the  title:    "An 
act  providing  for  the  election  or  appointment  of  super- 
visors   of   highways,    and    prescribing    certain   of  their 
duties,  and  those  of  county  and  township  officers,   in 
relation  thereto;"  that  is,  in  relation  to  "highways,"  for 
that  is  evidently  the  subject  referred  to.    The  title,  then^ 
Vol.  XXVn.— 15 
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indicates  that  the  act  will  provide  for  the  election  or  ap- 
pointment, and  prescribe  the  duties  of  supervisors  of  high- 
ways, and  also  prescribe  the  duties  of  county  and  township 
officers  in  relation  to  highways;  and  as  the  levy  and  col- 
lection of  a  road  tax  are  among  the  duties  required  of 
county  and  township  officers,  section  20  would  seem  to  be 
clearly  within  the  subject  expressed  in  the  title.  Nor,  in 
this  view,  does  the  title,  in  our  opinion,  express  more  than 
one  subject.  It  is  not  very  aptly  worded,  but  the  subject 
of  legislation  expressed  by  its  language  is  "highways," 
limited,  perhaps,  by  the  particular  specifications,  to  pro- 
visions for  the  election  or  appointment  of  supervisors,  and 
their  duties,  and  the  duties  of  county  and  township  officers, 
in  relation  to  highways.  Without  any  change  of  the  sense, 
it  might  be  read  thus:  An  act  concerning  highways,  pro- 
viding for  the  election  of  supervisors  thereof,  and  prescrib- 
ing their  duties,  and  the  duties  of  county  and  township 
officers  in  relation  thereto. 

It  was  held,  in  the  case  of  The  Indiana  Central  Railway 
Company  v.  Potts  et  al.^  7  Ind.  681,  that  section  24  of  this 
act,  provifding  a  penalty  against  any  person  who  shall  injure 
any  dam,  drain,  embankment,  &c.,  made  for  the  protection 
of  any  highway  or  bridge,  Ac,  was  properly  placed  in  the 
act.  The  question  as  to  what  the  subject  expressed  in  the 
title  is,  was  not  discussed  in  that  case,  but  the  decision  can 
scarcely  be  maintained  upon  any  other  ground  than  that  tho 
subject  expressed  is  "highways." 

Questions  as  to  the  meaning  and  application  of  the  con- 
stitutional provision  referred  to  have  often  arisen,  and  have 
been  the  source  of  much  perplexity,  both  in  the  legislature 
and  in  the  courts.  The  constitution  does  not  assume  to 
divide  the  general  scope  of  legislation,  and  classify  the  parts 
under  particular  heads  or  subjects,  but,  of  necessity,  has 
left  that  power  to  be  exercised  by  the  legislature,  as  it,  ia 
its  wisdom  and  discretion,  shall  deem  proper.  The  consti- 
tution assumes  that  different  subjects  of  legislation  do  ex- 
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iat,  and  requires  that  each  act  shall  embrace  but  one  subject, 
and  matters  properly  connected  therewith,  which  subject 
]  ahall  be  expressed  in  the  title.  The  purposes  of  the  pro- 
vision, in  view  of  the  evils  intended  to  be  guarded  against, 
can  only  be  effected  by  requiring  that  the  subject  expressed 
should  be  reasonably  specific,  or,  in  other  words,  should  be 
such  as  to  indicate  some  particular  branch  of  legislation,  as 
a  head  under  which  the  particular  provisions  of  the  act 
might  reasonably  be  looked  for.  With  this  restriction,  the 
subject  of  an  act  may  be  enlarged  or  restricted  at  the  will 
of  the  legislature,  and  the  subject  must  be  determined  by 
reference  to  the  language  used  in  the  title.  It  sometimes 
occurs  that  the  draughtsman,  intending  to  provide  a  title 
sufficiently  comprehensive  to  cover  various  provisions,  all, 
however,  relating  to  a  common  subject,  instead  of  selecting 
a  subject  which  is  sufficiently  comprehensive  to  embrace  all 
the  provisions  of  the  act,  and  expressing  it  in  general  terms, 
attempts  to  accomplish  the  desired  object  by  stating  in  the 
title,  in  detail,  the  character  or  purpose  of  the  various 
provisions  of  sections,  thereby  often  limiting  the  subject 
expressed  to  the  particular  matters  thus  specified.  But  it 
should  be  borne  in  mind  that  the  constitution  only  requires 
that  a  proper  subject  of  legislation  should  be  expressed  in 
the  title,  and  not  the  particular  features  or  details  of  the 
law.  If  these  relate  to  the  subject  expressed,  it  satisfies  the 
constitutional  provisions.  The  words,  "an  act  concerning 
highways,"  would  express  but  a  single  subject,  and  yet  would 
coustitute  a  comprehensive  title,  under  which  almost  any 
desired  provision  relating  to  highways  might  be  enacted, 
and  every  effort  to  express  in  the  title  the  details  of  the 
act  would  only  tend  to  limit  the  subject. 

The  objection  urged  that  so  much  of  the  section  of  the 
act  under  consideration  as  authorizes  the  levy  of  a  specific 
road  tax  on  lands,  of  not  exceeding  a  cent  and  a  quarter  per 
acre,  under  which  these  taxes  were  levied,  is  obnoxious  to 
the  first  section  of  the  tenth  article  of  the  constitution,  and 
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18  therefore  void,  is  one  of  much  delicacy  and  importance. 
That  section  of  the  constitution  provides,  that  "  The  gen- 
eral assembly  shall  provide  by  law  for  a  uniform  and  e^ual 
rate  of  assessment  and  taxation,  and  shall  prescribe  sucli 
regulations  as  shall  secure  a  just  valuation  of  all  property, 
both  real  and  personal,"  &c.  It  is  insisted  by  the  apjpel* 
lant's  counsel,  that  under  this  section  all  taxes,  either  for 
state,  county,  township,  or  road  purposes,  must  be  ad  valo- 
rem  J  and  not  specific;  that  they  must  be  levied  of  a  given 
per  cent,  on  the  appraised  value  of  the  property  subject  to 
taxation,  and  not  as  a  specific  tax  on  designated  articles  of 
personal  property,  or  on  real  estate,  at  a  fixed  amount, 
without  regard  to  value.  The  appellees  admit  this  to  be 
the  rule  as  applied  to  taxes  levied  exclusively  for  state  pur- 
poses, but  deny  that  the  constitutional  provision  under  con- 
sideration applies  to  taxes  levied  for  county,  township  or  road 
purposes,  and  argue  that  such  taxes  may  be  specific.  The 
question  presented  here,  has  never  been  decided  by  this 
court,  though  that  section  of  the  constitution  has  been  inci- 
dentally referred  to  and  commented  upon  m  the  decision 
of  other  questions  involving  constitutional  construction. 

In  Greencastle  Township^  ^c,  v.  Blacky  5  Ind.  567,  the 
question  involved  was  as  to  the  power  of  the  legislature 
to  authorize  the  levy  of  local  taxes  for  the  support  of 
schools,  and  depended  upon  the  construction  to  be  given 
to  other  and  different  provisions  of  the  constitution.  It 
was  contended  by  counsel  in  that  case,  that  if  cities, 
towns  and  counties  could  assess  taxes  for  local  purposes, 
the  same  power  necessarily  belonged  to  incorporated 
townships.  In  conunenting  on  this  position,  it  was  said 
by  HovET,  J. :  "  We  are  not  prepared  to  deny  that  the  legis- 
lature might  confer  such  power  upon  them  for  certain 
local  purposes,  but  where  the  taxes  when  collected  are  to  be 
used  for  state  purposes,  the  constitution  requires  that,^'  Ac, 
and  then  quotes  section  1,  article  10,  and  adds:  "The 
phraseology  of  this  section  shows  that  it  was  not  intended 
to  apply  to  local  assessments.    The  words,  ^uniform  and 
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eqnal  rate  of  asfiessment  and  taxation,'  and  ^all  property, 
botii  real  and  personal,'  clearly  refer  to  general  assessments, 
to  be  made  for  the  state  at  large." 

In  The  Bank  of  the  Stale  v.  The  City  of  New  Albany,  11  Ind. 
139,  the  question  was  whether  a  provision  in  the  charter  of 
a  bank  exempting  its  capital  stock  from  taxation  for  muni- 
cipal purposes,  was  constitutional.  Perkins,  J.,  after  refer- 
ring to  section  1,  article  10,  remarked:  "It  cannot  refer  to 
municipal  taxation.  It  must  have  reference,  mainly,  to  the 
general  levy  by  the  State.  Taxes  for  corporation  purposes 
cannot  be  equal.  Taxes  for  township  and  county  purposes 
cannot  be  equal.  The  latter,  it  is  true,  may  be  levied  under 
general  and  uniform  laws.  The  constitution  declares  that 
there  shall  be  no  local  laws  for  the  assessment  and  collection 
of  taxes  for  state,  county,  township  and  road  purposes.  The 
mode  of  assessing  and  collecting  may,  but  the  rate  cannot  be 
the  same,  except  in  the  assessment  for  state  purposes.  The 
wants  of  townships  and  counties  require  varied  taxation." 

In  the  case  of  Anderson  v.  The  Kerns  Draining  Company, 
14  Ind.  199,  in  which  the  constitutionality  of  the  draining 
act  was  controverted,  it  was  held  that  the  constitution  did  • 
not  prohibit  local  taxation  for  objects  in  themselves  local; 
ttiat  the  provisions  of  section  1,  article  10,  of  the  state  con- 
stitution, require  a  general  and  uniform  levy  for  state  pur- 
poses, but  that  they  do  not  forbid  local  taxation  under  gen- 
eral laws. 

There  is  nothing  in  these  cases  decisive  of  the  question 
under  discussion  here ;  nor,  indeed,  is  there  anything  having 
any  material  bearing  upon  it,  excepting  the  intimation  in 
the  first  two  causes  cited,  that  section  1,  article  10,  of  the 
constitution,  does  not  relate  to  county  and  township  taxes, 
which  seems  to  have  been  made  in  view  of  the  fact  that  the 
wants  of  counties  and  townships  are  different,  and  therefore 
reqaire  varied  rates  of  taxation  to  supply  them.  But  as  we 
understand  that  section  of  the  constitution,  the  facts  referred 
to  present  no  argument  against  its  application  to  county 
and  township  taxes.    The  argument  seems  to  be  based  on 
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the  assumption  that  if  the  provisions  of  the  section  under 
consideration  apply  to  taxes  levied  for  county  and  township 
purposes,  the  levy  thereof  must  be  the  same  rate  per  cent, 
in  all  the  counties  and  townships  in  the  State.  We  do  not 
so  construe  the  section.  The  section  does  not  require  that 
the  rate  of  assessment  shall  be  uniform  and  equal  for  all 
purposes  throughout  the  State ;  and  we  think  its  meaning 
clearly  is,  that  the  rate  of  assessment  and  taxation  must  be 
uniform  and  equal  throughout  the  locality  in  which  the  tax 
is  levied.  If  the  levy  is  for  state  purposes,  then  the  rate 
must  be  uniform  and  equal  in  all  parts  of  the  State;  and  if 
the  levy  be  for  county  purposes,  the  rate  must  be  uniform 
and  equal  throughout  the  county  in  which  the  levy  is  made ; 
and  so  in  townships,  when  the  levy  is  for  township  or  road 
purposes.  It  was  simply  intended  that  the  uniformity  and 
equality. of  rate  should  be  co-extensive  with  the  territory 
to  which  the  tax  applies.  Taxes  are  public  burdens,  which 
should  be  borne  by  all,*  and  it  was  evidently  the  object  of 
the  convention,  in  the  adoption  of  this  and  other  provisions 
of  the  constitution,  to  devise  a  system  for  the  assessment 
•  and  levy  of  taxes  that  would  distribute  these  burdens, 
among  those  liable  to  them,  upon  principles  of  uniformity, 
equality  and  justice.  To  this  end  the  jirimary  principle 
adopted  is  that  taxes  shall  be  assessed  on  the  property  liable 
thereto,  according  to  its  just  value,  and  by  a  uniform  and 
equal  rate.  The  convention  must  have  known  that  much 
the  larger  portion  of  the  aggregate  would  be  required  to 
answer  the  purposes  of  these  local  sub-divisions.  Nor 
could  they  have  overlooked  the  fact  that  it  could  only  be 
levied  as  the  general  assembly  should  provide.  We  can- 
not suppose  that  the  framera  of  the  constitution,  while 
thus  carefuUy  providing  for  a  just,  uniform  and  equal  rate 
of  taxation  for  the  purpose  of  supplying  the  necessities  of 
the  state,  intended  to  leave  the  larger  burdens  to  be  im- 
posed by  the  legislature  without  any  guard  or  restriction, 
and  especially  when  the  same  provisions  would  apply  with 
equal  justice  to  all. 
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The  constitution  of  Ohio  contains  a  provision  requiring 
that  "laws  shall  be  passed  taxing,  by  uniform  rule,"  all 
property,  real  and  personal,  &c.,  "according  to  its  true 
value  in  money,"  &c.  There  is  nothing  in  the  provision 
applying  it,  in  terms,  to  taxes  levied  for  county,  township, 
or  municipal  purposes.  But  the  Supreme  Court  of  that  State, 
in  The  CUy  of  Zanesville  v.  Richards,  Auditor ,  ^c,  5  Ohio  St. 
589,  held  that  no  tax,  either  for  state,  county,  township 
or  corporation  purposes,  could  be  levied  without  express 
authority  of  law,  and  that  the  section  of  the  constitution 
to  which  we  have  referred  is  equally  applicable  to,  and 
famishes  the  governing  principle  for,  all  laws  author- 
izing taxes  to  be  levied  for  either  purpose.  Ranney,  C. 
J.,  who  delivered  the  opinion  of  the  court,  said:  "The 
public  burdens  are  made  to  rest  upon  the  property  of 
the  State,  and  whenever  money  is  to  be  raised  by  taxa- 
tion, the  positive  injunction  is,  that  *laws  shall  be  passed 
taxmg,  by  a  uniform  rule,  all  moneys,  credits,  investments 
iu  bonds,  stocks,  joint  stock  companies,  or  otherwise,  and 
also  all  real  and  personal  property,  according  to  its  true 
value  in  money.'  Without  express  authority  of  law,  no 
tax,  either  for  state,  county,  township  or  corporation  pur- 
poses, can  be  levied;  and  we  see  no  reason  to  doubt  that 
this  section  of  the  constitution  is  equally  applicable  to,  and 
famishes  the  governing  principles  for,  all  laws  authorizing 
taxes  to  be  levied  for  either  purpose.  The  great  object  of 
the  provision  was  to  secure  equality  and  uniformity  in  the 
imposition  of  these  public  bui'dens.  The  convention  was 
very  well  aware  that  much  the  largest  part  would  be  re- 
quired to  answer  the  purposes  of  these  local  sub-divisions, 
and  equally  well  that  it  could  only  be  levied  as  the  general 
assembly  should  provide.  In  establishing  this  principle  of 
justice  and  equality,  they  have  made  it  the  fundamental 
rule  upon  which  aU  such  laws  must  be  based ;  and  its  spirit 
and  purpose  can  only  be  preserved  by  holding  that  it  re- 
quires a  uniform  rate  per  cent,  to  be  levied  upon  all  prop- 
erty, according  to  its  true  value  in  money,  within  the  limits 
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of  the  local  subdivision  for  which  the  revenue  is  collected." 
And  so,  in  Exchange  Bank  of  Columbus  v.  HineSj  3  Ohio  St. 
1,  Babtlet,  C.  J.,  in  commenting  on  the  same  section  of  the 
constitution,  said:  "Taxing  is  required  to  be  'by  uniform 
rule;'  that  is,  by  one  and  the  same  unvarying  standard. 
Taxing  by  uniform  rule  requires  uniformity  not  only  in  the 
rate  of  taxation,  but  uniformity  in  the  mode  of  assessment 
upon  the  taxable  valuation.  Uniformity  in  taxing  impUes 
equality  in  the  burden  of  taxation,  and  this  equality  of 
burden  cannot  exist  without  uniformity  in  the  mode  of  as- 
sessment, as  well  as  in  the  rate  of  taxation.  But  this  is  not 
all.  The  uniformity  must  be  co-extensive  with  the  territory 
to  which  it  applies.  If  a  state  tax,  it  must  be  uniform  over 
all  the  state ;  if  a  county,  town,  or  city  tax,  it  must  be  uni- 
form throughout  the  extent  of  the  territory  to  which  it  is 
applicable." 

The  constitution  of  Wisconsin  requires  that  "the  rule 
of  taxation  shall  be  uniform,"  and  it  has  been  adjudged 
by  the  Supreme  Court  of  that  State,  that  the  rule  applies 
to  all  taxes,  whether  levied  for  state,  county,  town  or  city 
purposes.  KnowUon  v.  The  Supervisors  of  Rock  County y  9 
Wis.  410;  Weelcs  v.  Tlie  aty  of  Milwaukee,  10  Wis.  242. 

The  power  to  levy  and  collect  taxes  is  one  of  the  highest 
attributes  of  sovereignty,  and  can  only  be  exercised  by  the 
authority  of  the  legislature,  whether  the  tax  levied  be  for 
state,  county,  or  township  purposes. 

The  constitutional  provision  under  consideration  is  a  re- 
striction upon  the  otherwise  discretionary  powers  of  the 
legislature,  and  prescribes  the  rule  for  its  goverment  in 
authorizing  the  levy  of  taxes,  and  it  must  be  governed  by 
that  rule,  whether  the  levy  be  for  the  state  at  large  or  for  a 
minor  subdivision.  Indirect  taxes,  imposed  not  merely  for 
the  purposes  of  revenue,  but  in  restraint  of  a  particular 
business  or  calling,  or  as  a  license  on  particular  pursuits,  or 
as  a  mere  police  regulation,  do  not  come  within  tiie  spirit  or 
meaning  of  the  provision  of  the  constitution  referred  to. 

A  msgority  of  the  judges  are  clear  in  the  opinion  that  so 
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mnch  of  section  20  of  the  act  as  authorizes  the  levy  of 
a  specific  road  tax  on  real  estate  is  unconstituti6nal  and 
void.  (On  this  point,  Ray,  C.  J.,  dissents.)  The  court  below 
therefore  erred  in  sustaining  the  -  demurrer  to  the  com- 
plaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  overrule 
the  demurrer,  and  for  further  proceedings. 

T.  A.  SendrickSy  0.  B.  Herd  and  A.  W.  Hendricks^  for 
appellant. 

F.  Band  and  B.  H.  Sally  for  appellees. 


MossHAN  V.  Forrest. 

JmiSDiOTiOH. — ^Infbbior  Courts. — ^Whero  statutory  powers  are  conferred 
npon  a  court  of  inferior  jurisdiction,  and  a  mode  of  executing  tbose  pow- 
ers is  prescribed,  that  mode  must  be  substantially  pursued,  or  the  acts 
and  judgments  of  the  court  will  be  coram  nonjudiee  and  Toid. 

OiOGRAPHT. — Judicial  Noticb. — The  courts  will  take  judicial  notice  of  the 
geography  of  the  country,  and  of  the  mode  of  subdiTiding  congressional 
townships  into  sections. 

HiOHWATS. — ^Report  of  Viewers. — The  Tiewers  appointed  to  lay  out  a 
highway  reported  in  favor  of  its  utility,  and  that  they  had  laid  out  the 
same,  *<  commencing  at  the  quarter  post  between  sections  9  and  10,  town- 
sliip  81,  range  10,  on  the  land  owned  by  A,  and  running  through  the  lands 
of  A  and  B  to  the  quarter  post  between  sections  16  and  16,  there  to  ter- 
minate^ at  the  intersection  of  the  road  to  C." 

Beldy  that  the  court  will  take  judicial  notice  thai  section  16  is  immediately 
south  of  section  9,  in  the  same  township,  and  that  the  course  f^om  the 
qoarter  post  between-sections  9  and  10  to  the  quarter  post  between  sections 
16  and  16,  is  soutli. 

Beld,  also,  that  the  course  and  distance  of  the  highway  were  sufficiently 
stated  in  the  report. 

APPEAL  from  the  WkUley  Common  Pleas. 
EluotT)  J. — Suit  by  Mossmariy  the  appellant,  against  For^ 
restj  for  trespass  upon  the  plaintiff's  land.     Issues  virere 
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formed,  the  trial  of  which  resulted  in  a  verdict  and  judg- 
ment for  the  defendant 

The  third  paragraph  of  the  defendant's  answer  justified 
the  entry  upon  the  plaintiff's  land  by  alleging  that  the  locus 
in  quo  was  a  public  highway,  duly  located  and  established, 
and  ordered  to  be  opened  by  the  board  of  commissioners 
of  Whitley  county;  that  as  supervisor  of  the  road  district  in 
which  the  plaintiflf's  land  was  situated,  and  over  which  said 
public  highway  was  located,  he  entered  upon  the  land  on 
said  highway  for  the  purpose  of  opening  the  same,  &c,, 
which  was  the  trespass  complained  of.  A  copy  of  the 
record  of  the  proceedings  of  the  county  commissioners,  es- 
tablishing the  highway,  was  made  a  part  of  the  answer.  A 
demurrer  to  the  paragraph  was  overruled,  to  which  the 
plaintiff  excepted.  On  the  trial  of  the  cause,  the  court, 
over  the  plaintiff's  objection,  permitted  the  defendant  to 
read  in  evidence  the  record  of  the  proceedings  of  the  board 
of  conunissioners,  establishing  the  highway. 

It  is  insisted  by  the  appellant's  counsel  that  the  proceed- 
ings of  the  commissioners,  establishing  the  highway,  are 
void  for  uncertainty,  and  that  the  Court  of  Common  Pleas 
therefore  erred  in  overruling  the  demurrer  to  the  third  par- 
agraph of  the  answer,  and  in  permitting  said  proceedings 
to  be  given  in  evidence  on  the  trial.  Were  the  proceedings 
establishing  the  highway  void  ?  This  is  the  only  question 
in  the  case.  The  objections  urged  to  the  proceedings  are, 
that  the  viewers  appointed  by  the  board  of  conmodssioners 
to  view  and  locate  the  highway,  though  they  reported  the 
same  to  be  of  public  utility,  did  not  give  a  sufficient  de- 
scription of  the  commencement  and  terminus  of  the  road ; 
and  that  they  did  not  report  the  course  or  distance  thereof,  as 
required  by  the  statute.  It  appears  by  the  record  of  the 
board  of  commissioners,  that  a  petition  was  filed  asking  for 
the  location  of  a  highway  "in  township  31,  range  10  east^ 
conmxencing  at  the  quarter  post  between  sections  9  and  10, 
on  the  land  of  Stq>hen  H.  Clark^  and  running  south,  through 
the  lands  of  Stephen  jST.  Clark  and  Francis  Mossman^  to  the 
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quarter  post  between  sections  fifteen  and  sixteen,  being  one 
mile,  and  the  continuation  of  a  county  road  that  was  laid 
out  in  the  fall  or  summer  of  1849.  The  northern  part  of  said 
road,  running  through  the  land  of  Simon  Aker  and  A.  G. 
Clark,  has  been  opened  and  worked  since  1850.  Said  road 
\vill  run  from  the  Yellow  River  road  to  the  center  of  the 
township  and  through  Coesae"  It  further  appears,  that 
after  proper  proof  of  notice  of  said  petition,  the  board  ap- 
pointed viewers  to  view  "the  route  of  the  proposed  road,'' 
who,  after  being  duly  sworn,  should  "  view  the  ground  of  the 
proposed  road,"  and  if  they  thought  the  same  was  of  public 
utility,  "  to  mark  and  lay  out  the  same  to  the  width  of  thirty 
feet."  The  viewers  afterwards  reported,  that  in  pursuance 
of  the  order  of  the  board  to  view  and  lay  out  the  public 
highway  therein  named,  they  had  viewed  and  laid  out  the 
same  to  the  width  of  thirty  feet,  and  that  it  was  a  road  of 
public  utility,  "commencing  at  the  quarter  post  between 
sections  9  and  10,  township  31,  range  10,  on  the  land  owned 
by  Stephen  H.  Clark,  running  through  the  lands  of  Stephen 
if.  Clark  and  Francis  Mossman,  to  the  quarter  post  between 
sections  15  and  16,  there  to  terminate  at  the  intersection  of 
the  road  to  CoesseJ*^  The  report  was  confirmed  and  the  road 
ordered  to  be  opened  thirty  feet  wide. 

It  i3  conceded  that  when  statutory  powers  are  conferred 
upon  a  court  of  inferior  jurisdiction,  and  a  mode  of  exe- 
cuting those  powers  is  prescribed,  the  course  pointed  out 
must  be  substantially  pursued,  or  the  acts  and  judgments 
of  the  court  are  coram  non  judice  and  void.  White  v.  Con- 
over,  5  Blackf.  462.  In  the  case  at  bar  the  viewers  did  not, 
in  terms,  state  in  their  report  the  course  and  distance  of  the 
proposed  highway;  but  in  the  petition  for  the  highway  the 
course  and  distance  are  clearly  stated,  and  all  the  subse- 
quent proceedings  refer  to  the  proposed  highway  as  de- 
.  scribed  in  the  petition.  Besides,  the  report  of  the  viewers, 
following  the  petition,  states  the  commencing  point  as  being 
the  quarter  post  between  sections  9  and  10  and  terminating 
at  the  quarter  post  between  sections  15  and  16.     The 
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courts  take  judicial  notice  of  the  geography  of  the  coun- 
try and  of  the  mode  of  sub-dividing  congressional  town- 
ships into  sections  by  the  public  surveys.  We  therefore 
know  that  section  15  is  immediately  south  of  section  10, 
and  that  section  16  is  immediately  south  of  section  9,  in 
the  same  township,  and  that  the  course  from  the  quarter 
post  between  sections  9  and  10,  to  the  quarter  post  between 
sections  15  and  sixteen,  is  south,  and  the  distance  between 
the  two  posts  ia  one  mile.  We  think,  therefore,  that  both 
the  course  and  distance  are,  in  effect,  stated  in  the  repoA, 
which  is  a  substantial  compliance  with  the  statute,  and 
hence  the  proceedings  of  the  board  of  commissioners,  in 
establishing  the  highway,  are  not  void. 

The  judgment  is  affirmed,  with  costs. 

A.  Y.  Hooper^  for  appellant. 

J.  S.  CoUins^  for  appellee. 
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Yonkey  and  Another  v.  The  State,  on  the  relation  of 

COKNSLISON. 


CouKTT  Officers. — ^Besipskcb. — Every  county  officer  is  required  by  the 
constitution  to  reside  in  the  county  in  which  he  holds  office,  and  if^' 
during  his  term,  such  officer  ceases  to  reside  in  the  county,  he  thereby 
abandons  and  forfeits  his  office. 

Quo  Wa&eanto. — Otfioe. — ^The  statute  authorises  an  information,  in  the 
nature  of  a  quo  warranto^  to  determine  the  right  of  office,  and  such  infor- 
mation may  be  filed  by  any  person  who  claims  an  interest  in  the  office,  on 
his  own  relation. 

Same. — ^Pleadiwo. — When,  in  such  case,  the  information  is  filed  to  try  the 
right  to  a  county  office,  by  one  who  claims  the  office  under  an  appoiat* 
ment  from  the  county  board,  a  copy  of  the  order  of  the  board  making  the 
appointment  need  not  be  filed  with  the  information. 

Same. — ^Nor,  in  such  case,  where  the  appointment  is  alleged  to  hare  been 
made  at  a  time  when  the  county  board  could  not  hare  been  in  regoli 
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seuion,  is  it  necessary  to  allege  the  giving  of  the  requisite  notice  to  con- 
Tene  the  board  in  special  session.  The  allegation  that  the  appointment 
was  made  by  the  board  is  sufficient. 

Cousrr  OFncsa. — Abakdonment  of  Office. — ^When  a  county  officer  has 
once  abandoned  his  office  by  ceasing  to  reside  in  the  county,  he  cannot 
tfterwards  resume  the  office. 

Same. — A,  who  was  recorder  of  Clinton  county,  during  his  term  of  office 
went  to  Washinffionj  D.  C,  and  procured  an  appointment  as  assistant 
doorheeper  of  the  House  of  RepresentatiTes.  He  left  a  deputy  in  charge  of 
his  office  of  recorder,  and  his  family  continued  to  reside  in  Clinton  county. 
During  the  a<]journment  of  .Congress  he  returned  to  his  family  and  took 
some  personal  oyersight  of  his  office,  and  during  all  the  time  he  claimed 
to  he  a  resident  of  Clinton  county,  paid  a  poll  tax  therein,  and  voted 
there  at  the  elections. 

Ueld^  that  he  did  not  lose  his  residence  in  Clinton  county,  by  his  temporary 
absence  therefrom  for  the  purpose  stated. 

DoMiCTii. — As  a  general  rule,  where  a  man  is  the  head  of  a  family  and  is  a 
house  keeper,  the  domicll  of  the  family  is  presumed  to  be  his  legal  place 
of  residence. 

Sams. — Iktention  to  Ohjutoe. — It  requires  an  intention  in  order  to  change 
the  domieil,  and  therefore  if  a  person  leave  his  place  of  residence  tempo- 
rarily, on  business,  or  otherwise,  but  with  the  intention  of  returning,  he 
does  not  thereby  lose  his  domieil. 

Office. — Deputy. — The  appointment  of  a  deputy  and  the  leaving  of  the 
office  in  his  charge,  in  the  absence  of  any  proof  of  neglect-,  is  not  such 
non-user  or  misuser  as  to  forfeit  an  office. 

APPEAL  from  the.  Clinton  Common  Pleas. 

Elliott,  J. — This  was  an  information  under  the  statute, 
in  the  form  of  a  quo  warranto^  in  the  name  of  the  State,  on 
the  relation  of  Comelison^  against  Yonkey  and  Sims^  to  de- 
termine the  right  to  the  office  of  recorder  of  Clinton  county. 

The  information  is  in  three  paragraphs.  The  first  of 
these  alleges,  in  substance,  that  the  defendant,  Yonlcey^  was 
duly  elected  recorder  of  said  county  in  October,  1860,  and 
after  said  election  was  duly  qualified  and  entered  upon  the 
duties  of  said  office,  which  he  continued  to  discharge  until 
about  the  1st  day  of  December,  1868,  at  which  time  he 
vacated  said  office  by  abandoning  the  same,  in  this,  to-wit: 
that  "  on  or  about  said  day,  he  ceased  to  reside  in  said 
county,  and  also  ceased  to  attend  to  the  duties  of  said  office, 
and  went  to  the  city  of  Washington,  D.  C ;  that  he  resided 
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and  remained  in  said  city  until  about  the  10th  day  of  Jidyy 
1864 ; ''  that  prior  to  said  first  day  of  December,  1863,  said 
Yonkey  appointed  one  Merritt  his  deputy  in  said  office;  that 
Merritt  continued  to  discharge  the  duties  of  the  office,  but 
without  the  supervising  care  of  Yonkey ,  until  about  the  16th 
of  June,  1864,  when  he  also  ceased  to  supervise  or  attend 
to  the  duties  thereof,  and  left  the  office  in  the  care  of  the 
defendant,  Sims;  that  said  Sims  assumed  to  discharge  the 
duties  thereof,  for  the  period  of  four  weeks,  without  any 
pretense  of  qualification  or  authority;  that  on  or  about  the 
15th  of  Jvly,  1864,  said  Yonkey  returned  to  said  county  and 
then  usurped  and  intruded  himself  into  said  office,  and  pre- 
tended and  assumed  to  appoint  the  said  Sims  as  his  deputy 
therein;  that  the  said  Sims  thereupon  entered  upon  the  dis- 
charge of  the  duties  of  the  office;  that  on  the  5th  of  De- 
cemier,  1864,  Yonkey  again  left  the  county  of  Clinton  and 
returned  to  the  city  of  Washington^  where  he  had  ever  since 
remained;  that  on  the  30th  of  January^  1865,  the  board  of 
commissioners  of  said  county  appointed  Corndisony  the  re- 
lator, to  fill  the  vacancy  in  said  office,  occasioned  by  the 
abandonment  thereof  by  Yonkey ,  for  his  unexpired  term; 
that  said  Comctison  qualified  as  sucli  recorder  according  to 
law,  on  said  80th  of  January,  1865,  and  on  the  day  follow- 
ing demanded  of  said  Sims,  who  was  then  in  the  possession 
of  the  same,  the  said  office  and  the  books  and  papers  be- 
longing thereto,  but  he  failed  and  refused  to  deliver  or  sur- 
render, to  the  relator's  damage  in  the  sum  of  one  thousand 
dollars.  Prayer  that  the  defendant  be  ousted  from  said 
office;  that  the  relator  be  declared  entitled  thereto,  and  for 
judgment  for  his  damages. 

The  second  paragraph  is  substantially  the  same  as  the 
first,  except  that  Comdison  claims  the  office  by  virtue  of 
his  election  thereto,  at  the  annual  election  held  in  said 
county  in  October,  1864. 

In  the  third  paragraph,  Comdison  claims  the  office  by 
virtue  of  his  appointment  from  the  board  of  commisBioners. 
This  paragraph  is  very  similar  to  the  first,  except  that  it 
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contains  the  averment  that  the  board  of  commissioners 
was  convened  by  the  auditor  of  said  county,  pursuant  to 
the  statute,  for  the  purpose  of  inquiring  and  considering 
whether  there  was  a  vacancy  in  the  office  of  recorder,  and 
of  taking  such  action  in  reference  thereto  as  the  inter- 
est of  the  county  might  require ; "  that  they  found  and  de- 
clared the  office  vacant,because  of  the  abandonment  thereof 
by  said  Yonkei/y  and  thereupon  appointed  said  relator  to  fill 
said  vacancy.  A  copy  of  the  appointment  is  set  out  in 
the  paragraph.  It  contains  the  further  averment,  that 
when  Yonkey  abandoned  the  office  in  December,  1863,  and 
ceased  to  reside  in  said  county  of  Clinton,  he  went  to  the 
city  of  Washington^  in  the .  District  of  Columbia,  and  there 
obtained  and  entered  upon  the  duties  of  a  clerkship  in  one 
of  the  departments  of  the  United  States  Government,  which 
he  ever  afterwards  continued  to  hold. 

It  is  alleged  in  all  the  paragraphs  that  Yonkey  was  elected 
recorder  in  October,  1860,  but  it  is  not  shown  in  either  the 
firat  or  second  paragraph  when  his  term  of  office  under  said 
election  commenced,  or  when  it  would  terminate,  though  it 
may  be  inferred  from  the  language  used,  that  his  term  had 
not  expired  at  the  time  of  the  alleged  appointment  of  Cor- 
ndison  by  the  board  of  commissioners,  in  January,  1865. 
In  the  third  paragraph,  however,  it  is  stated  that  Yonkey 
was  elected  for  the  term  of  four  years,  commencing  on  the 
16th  day  of  August,  1861 ;  his  term  would  consequently  ex- 
pire on  the  16th  day  of  August,  1865.  A  demurrer  to  each 
paragraph  of  the  information  was  overruled,  to  which  the 
defendants  excepted.  Issues  were  formed  by  a  denial  of  the 
facta  alleged  in  the  several  paragraphs  of  the  information, 
except  the  averments  that  Yonkey  was  duly  elected  to  the 
office  of  recorder  in  1860,  and  subsequently  qualified  and  en- 
tered upon  the  duties  thereof,  the  appointment  of  Sims  as  his 
deputy,  and  the  refusal  of  the  latter  to  surrender  the  same  to 
the  relator,  which  were  admitted.  The  issues  were  tried  by 
the  court,  a  jury  being  waived  by  agreement  of  the  parties. 
The  court  found  that  Yonkey  did  abandon  the  office,  as  charged 
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in  the  infonnation,  and  did  cea£K3  and  wholly  fail  to  dis- 
charge the  duties  thereof,  whereby  he  abandoned  and  for- 
feited the  same,  as  charged  in  the  information;  that  the 
defendant,  SimSy  by  means  of  ^^  an  assumed  and  pretended 
deputyship  under  said  Yonkey"  did  usurp  and  intrude  him- 
self into  said  office,  and  occupied  and  held  the  same  unlaw- 
fully and  without  right,  to  the  exclusion  and  prejudice  of 
ComeUsoriy  the  relator;  that  on  the  Slst  day  of  January^ 
1865,  said  Gomdison  was  legally  and  rightfully  the  recordei' 
of  said  county,  he  having  before  that  time  given  bond, 
taken  the  oath  of  office,  and  fully  qualified  according  to 
law;  that  on  said  Slst  day  of  January y  1865,  ho  demanded 
of  said  Situs  the  possession  of  said  office,  and  the  books^ 
and  papers  belonging  thereto,  all  of  which  said  Sims  refused 
to  surrender.  The  court  thereupon  found  for  the  relator, 
and  assessed  his  damages  at  twenty  "five  dollars.  Motion  for  a 
new  trial  overruled,  and  judgment.    The  defendants  appeal. 

The  errors  assigned,  are:  1.  The  court  erred  in  overruling 
the  demurrers  to  the  several  paragraphs  of  the  information. 
2.  The  court  erred  in  overruling  the  defendants'  motion 
for  a  new  trial. 

We  wiU  consider  them  in  their  order.  1.  Were  the  de- 
murrers to  the  several  paragraphs  of  the  information  cor- 
rectly overruled  ?  This  question  presents  no  difficulty,  so 
far  as  it  relates  to  the  first  and  third  paragraphs.  Each  of 
these  paragi*aphs  alleges  that  Yonkeyy  in  December,  1863, 
ceased  to  reside  in  said  county  of  Clinton,  and  thereby 
abandoned  and  vacated  said  office;  that  the  office  being 
vacant,  the  board  of  commissioners  of  said  county,  on  the 
30th  of  January,  1865,  appointed  the  relator,  GomeUson,  to 
fill  said  vacancy;  that  he  thereupon  gave  bond  and  was 
duly  qualified  according  to  law,  and,  on  the  day  following, 
demanded  of  Sims,  who  then  held  the  office  without  author- 
ity or  right,  the  possession  of  the  office  and  of  the  books 
and  papers  belonging  to  the  same.  Section  six  of  the  sixth 
article  of  the  constitution  of  Indiana  provides  that  ^all 
county,  township  and  town  officers  shall  reside  within  theii* 
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respective  counlieB,  townships  and  towns,  and  shall  keep 
fheir  respective  offices  at  such  places  therein,  and  perform 
such  duties,  as  may  be  directed  by  law."  If,  then,  Yonkey ^ 
m  December,  1863,  ceased  to  reside  in  Clinton  county,  as 
sillied,  he  thereby  abandoned  and  forfeited  the  office,  and 
it  became  vacant ;  and  any  subsequent  claim,  or  attempt  of 
any  one,  as  Yonkeifs  deputy,  to  hold  the  office  or  discharge 
the  duties  thereof,  would  be  without  right,  and  a  usurpation. 
See  HecUey  v.  The  Commissioners  of  Franklin  County,  4 
Blackf.  116;  The  Stoic  v.  Jones,  19  Ind.  356;  The  State  v. 
Allen,  21  Ind.  516.  We  are  here  discussing  the  effect  pro- 
duced upon  the  right  of  Yonkey  to  hold  the  office  by  his 
ceasing  to  be  a  resident  of  the  county,  and  not  what  consti- 
tates  a  residence  or  a  change  of  residence.  The  statute 
aQthorizes  such  an  information  to  be  filed  by  any  person,  on 
his  own  relation,  whenever  he  claims  an  interest  in  the 
office  which  is  the  subject  of  the  information.  2  G.  &  H., 
§  750,  p.  323.  Here,  Comdison  claims  a  right  to  the  office 
by  the  appointment  of  the  board  of  commissioners  of  the 
eoonty,  who  were  authorized  by  the  statute  to  fill  the 
?acancy  in  the  office  by  such  an  appointment,  until  a  suc- 
cessor should  be  duly  elected  and  qualified.  1  G.  &  H^ 
§  4,  p.  671.  This,  we  think,  was  a  sufficient  claim  to 
authorize  him  to  become  the  relator.  TSor  was  it  necessary 
that  he  should  file  with  the  in^formation  a  copy  of  the  pro- 
ceedings of  the  board  of  commissioners,  showing  the 
appointment.  The  information  is  not  a  pleading  founded 
on  a  written  instrument,  within  the  meaning  of  section  78 
of  the  code.  The  appointment  of  Comdison  is  alleged  to 
have  been  made  on  the  30th  of  January,  1865,  a  time  at 
which,  under  the  statute,  the  commissioners  could  not  have 
been  convened  in  regular  session ;  and  as  they  can  only  be 
convened  in  special  session  for  a  particidar  purpose  on 
written  notices,  issued  by  the  county  auditor,  it  is  contended 
by  the  appellants'  counsel  that  the  information  should  show 
that  the  requirements  of  the  statute,  authorizing  them  to 
be  convened  in  special  session,  had  been  strictly  complied 
Vol.  XXVn.— 16 
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with,  for  the  purpose  of  showing  their  jurisdictioii  over  the 
subject,  and  that  in  the  absence  of  such  showing,  the  ap- 
pointment must  be  presumed  to  have  been  made  without 
authority,  and  is  therefore  void.  This  is  not  a  question 
of  the  jurisdiction  of  the  board  of  commissioners  over  the 
subject  matter,  the  filling  of  vacancies  in  county  offices  by 
temporaiy  appointmente.  That  power  is  conferred  by  ex- 
press  statute.  But  the  question  here  is,  was  the  appoint- 
ment  made  by  a  legaUy  conetituted  board  of  commisBion- 
ers?  If  not,  then  it  was  not  made  by  "the  board  of  com- 
missioners'' at  ail,  but  by  private  individuals.  It  is  dleged 
to  have  bee^  made  by  the  board  of  commissioners,  or,  in 
other  words,  the  corporate  body,  which  is  sufficient  for  the 
purpose  of  the  information.  It  is  presented  here  as  a  ques- 
tion of  pleading  and  not  of  evidence.  The  pleading  con- 
sists of  allegations,  in  plain  and  concise  language,  of  facts^ 
not  of  the  evidence  by  which  the  facts  are  to  be  proved. 
In  the  cases  cited  by  the  appellants'  counsel  the  question 
ajrose  upon  the  evidence  and  not  on  the  pleadings,  and  they 
are  not  therefore  in  point  here. 

A  different  question  is  presented  upon  the  second  para- 
graph, in  which  Comdison  claims  the  right  to  the  office  by 
virtue  of  his  election  thereto,  at  the  October  election  in  1864. 
It  is  averred  in  this  paragraph  that  he  was  ^^  duly  qualified 
as  such  recorder"  on  the  SOth  of  January j  1865,  and  made 
.a  demand  of  the  office,  &c.,  of  Sims  on  the  day  following. 
K,  as  it  is  alleged  in  the  paragraph,  Yonkey  vacated  and 
abandoned  the  office  in  December,  1868,  by  removing  to 
Washington  city  and  ceasing  to  reside  in  GUnton  county,  he 
•could  not  afterwards  legally  resume  the  office,  and  therefore 
the  election  of  ComeUson,  in  October,  1864,  entitled  him  to 
its  possession  as  soon  thereafter  as  he  should  be  commis- 
sioned and  qualified,  by  executing  a  proper  bond  and  taking 
the  oath  of  office,  as  required  by  the  statute.  Section  9  of 
the  act  "touching  official  bonds  and  oaths"  declares  that 
'^if  any  officer  of  whom  an  official  bond  is  required,  shall 
£Edl,  within  ten  days  aJfter  the  commencement  of  his  term 
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of  office  and  receipt  of  his  commission  or  certificate,  to 
give  bond  in  manner  prescribed  by  law,  the  office  shall 
be  vacant."  It  is  not  stated  in  the  paragraph,  in  direct 
terms,  that  Gomdison  gave  bond,  but  it  is  averred  that  he 
^duly  qualified  as  such  recorder,"  and  construing  this  aver- 
ment to  mean  that  he  gave  bond  and  took  the  oath  of 
office,  then  the  date  of  giving  the  bond  is  alleged  to  be  the 
30th  of  January^  1865,  a  period  of  more  than  three  months 
subeeqaent  to  the  date  of  his  election.  And  it  is  insisted 
by  the  appellant's  counsel  that  ComeUson  forfeited  the  right 
to  the  office  under  said  election  by  failing  to  give  bond 
within  the  time  required  by  the  statute,  and  that  the  giving 
bond  at  a  subsequent  time  did  not  confer  on  him  any  right 
to  the  office.  But  the  question  does  not  arise  upon  the 
demurrer  to  the  paragraph.  The  statute  requires  the  officer 
to  give  bond  within  ten  days  after  the  commencement  of 
his  term  ^^and  receipt  of  his  commission."  Becorders, 
under  the  laws  of  this  State,  are  commissioned  by  the  gov- 
ernor, and  it  does  not  appear  from  the  paragraph  that  Cor- 
ndison  received  his  commission  prior  to  the  30th  of  Jan* 
uarifj  1865,  when,  it  is  alleged,  ^^  he  dul^  qualified  as  such 
recorder."  If  the  statute  is  to  be  construed  literally,  still, 
as  it  does  not  appear  that  Comdiaon  failed  to  give  bond 
within  ten  days  after  the  receipt  of  his  commission,  we  can- 
not say  that  the  office  had  become  vacant  by  such  a  failure. 
We  think,  therefore,  the  court  did  right  in  overruling  the 
demurrer. 

The  remaining  question  presented  arises  upon  the  refusal 
of  the  court  below  to  grant  a  new  trial.  One  of  the  reasons 
stated  for  a  new  trial  is,  that  the  finding  of  the  court  was 
contrary  to  the  evidence.  The  evidence  is  all  in  the  record, 
and  shows  the  following  state  of  facts :  Yonkey  had  a  family 
and  with  them  resided  in  Frankfort^  in  Clinton  county.  In 
December,  1863,  he  appointed  one  MerriU  hia  deputy  in  the 
office  of  recorder  of  said  coimty,  and  put  him  in  charge  of 
the  offiee^  Soon  after  this  time,  Yonlcey  went  to  the  city 
of  Waakingtony  where  he  was  employed  as  assistant  door- 
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keeper  to  one  of  the  houses  of  Congress,  and  remained 
there  until  about  the  10th  of  July^  1864,  when  he  again 
returned  to  Frankfort^  in  Clinton  county,  and  in  person 
resumed  the  duties  of  the  office  of  recorder.    MerriU  re- 
mained in  the  office  and  continued  to  discharge  its  duties 
as  Yonkey* 8  deputy  until  a  short  time  before  the  return  of 
the  latter  from  Washington^  when  he  left  it,  and  Sims  took 
charge  of  it,  at  the  request  of  one  of  Yonkejfs  sureties 
and  continued  in  charge  until  Yonkey  returned,  although 
he  was  not  sworn  as  such  deputy.    Yonkey  rented  a  house  in 
Franlcfortj  and  moved  his  family  into  it  before  he  left  for 
Washington,  and  his  family  continued  to  reside  in  said  house 
during  all  the  time  of  his  absence.    In  Jidy,  1864,  and  a 
short  time  after  Yonkey^s  return,  he  entered  into  an  arrange- 
ment with  the  defendant  SimSj  by  which  the  latter  ad- 
vanced to  him  a  sum  of  money  equal  to  thirty  dollars  per 
month  for  the  remainder  of  his  term  in  said  office,  in  con- 
sideration of  which  he  appointed  Sims  as  his  deputy,  who 
was  to  discharge  the  duties  and  receive  the  emoluments  of 
the  office  for  the  remainder  of  Yonkey^ s  term.    Smis  was 
duly  qualified  as  deputy  and  took  charge  of  the  office,  and 
continued  in  charge  thereof  until  the  trial  of  this  cause  in 
the  court  below.    Yonkey  continued  to  reside  with  his  family 
in  Frankfort  until  sometime  in  Decembery  1864,  when. he 
again  went  to  Washington,  and  remained  there  until  after 
the  commencement  of  this  suit.    His  family  all  the  while 
continued  to  reside  in  Frankfort.    From  July  until  in  De- 
cember,  1864,  Yonkey  was  frequently  about  the  recorder's 
office,  but  the  duties  of  the  office  were  discharged  by  Sims. 
Yonkey  all  the  time  claimed  to  be  a  citizen  and  resident  of 
Clinton  county,  was  charged  with  and  paid  a  poll  tax  for  1864, 
and  voted  there  at  the  state  and  presidential  elections  of 
that  year.    The  term  for  which  he  was  elected  to  the  office 
of  recorder  did  not  expire  until  the  14th  of  August,  1865. 
In  October,  1864,  Comdison,  the  relator,  was  elected  recorder 
as  Yonkeifs  successor,  and  was  commissioned  by  the  gov- 
ernor on  the  27th  of  the  same  mcMith,  for  the  term  of  four 
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jearB  from  the  14th  day  of  August^  1865.  On  the  28th  of 
Jantuxry,  1865,  the  auditor  of  Clinton  county  issued  a  notice 
to  convene  the  board  of  commiseioners  of  said  county,  on 
the  30th  of  the  same  month,  at  the  court  house  in  Frank- 
fort, "  for  the  purpose  of  appointing  a  county  recorder  of 
said  county,  to  fill  the  vacancy  created  by  the  misuser  and 
non-user  of  John  Q,  A.  Yonkey"  The  commissioners  were 
duly  notified,  and  convened  on  the  day  named,  and  declared 
that  Yonkey  had  ceased  to  reside  in  CKmton  county,  and  to  use 
said  ofiice,  and  had  ceased  to  supervise  the  records  thereof. 
They  therefore  declared  the  office  vacant,  and  appointed 
said  Comdison  to  fill  said  vacancy  until  the  16th  day 
of  Auguatj  1865,  and  until  his  successor  should  be  duly 
qualified.  Comdison  thereupon  gave  a  proper  bond  and 
was  duly  sworn,  and  on  the  succeeding  day  demanded  the 
office  and  all  the  books  and  papers  thereof  of  SimSj  who 
refused  to  deliver  them.  We  sustained  the  ruling  of  the 
lower  court  in  overruling  the  demurrers  to  the  several  para- 
graphs of  the  information,  on  the  ground  that  it  was  aver- 
red in  each  paragraph  that  Yonkey  had  ceased  to  reside  in 
(Minion  county,  without  discussing  the  effect  of  any  of  the 
other  facts  alleged  as  a  cause  of  forfeiture.  But,  from  the 
evidence  in  the  case,  we  think  it  too  clear  to  admit  of  con- 
troverfiy,  that  Yonkey ,  in  going  to  Waahingtony  under  the 
ciieumstaBces  and  for  ihe  purposes  shown  in  evidence,  did 
not  lose  his  residence  in  Clinton  county,  or  "cease  to  reside*' 
tiierein  as  alleged.  As  a  general  rule,  where  a  man  is  the 
head  of  a  family  and  is  a  house  keeper,  the  domicil  of  the 
family  is  presumed  to  be  his  legal  place  of  residence.  It 
requires  an  intention  in  order  to  change  the  domicil,  and 
therefore  if  a  person  leaves  his  place  of  residence  temporarily, 
on  business  or  otherwise,  but  with  the  intention  of  return- 
ing, he  does  not  thereby  lose  his  domicil,  as  he  could  not  by 
flQch  absence  acquire  one  elsewhere.  See  Bouvier's  Law 
Die,  title  "  Domicil,"  and  authorities  cited.  Here,  Yonkey 
resided  with  his  family  in  Clinton  county,  and  his  family 
continued  to  reside  there.    It  was  his  residence,  and  in  go- 
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ing  to  Washington  it  is  evident  he  did  not  intend  to  lose  his 
residence  in  Clinton  county  or  change  it  to  Wctshington.  He 
therefore  continued  to  reside  in  Clinton  county.  Nor  do 
we  think  the  evidence  justifies  the  conclusion  that  Yonkey 
vacated  the  office  by  non-user,  or  forfeited  it  by  misuser. 
The  statute  authorized  him  to  appoint  a  deputy,  made 
it  the  duty  of  the  deputy  to  take  the  oath  required  of  his 
principal,  authorized  him  to  perform  all  the  official  duties 
of  his  principal,  and  subjected  him  to  the  same  regulations 
and  penalties,  and  made  the  principal  responsible  for  all  the 
official  acta  of  his  deputy.    1  G.  &  H.,  p.  802. 

It  is  not  claimed  that  the  duties  of  the  office  were  neg- 
lected, or  improperly  performed,  except  that  for  a  short 
period  in  Julyy  1864,  after  Merrttty  the  deputy,  left  the  office, 
the  duties  were  discharged  by  /Sim,  without  his  having 
taken  the  requisite  oath,  until  the  return  of  Yonkey^  and 
even  during  that  time  it  is  not  claimed  that  the  public 
interest,  or  that  of  any  private  individual,  suffered  any  det- 
riment from  the  manner  in  which  the  office  was  kept.  The 
case  of  The  State  ex  rd.  ComweU  v.  AUen^  21  Ind.  516,  is 
cited  by  the  appellee's  counsel  as  sustaining  the  decision  of 
the  court  below.  In  that  case,  it  was  held  that  Alien  had 
abandoned  the  office  of  auditor  of  Vigo  county  by  volun- 
teering in  the  military  service  of  the  United  l^ates  for  the 
period  of  three  years.  The  decision  of  the  case  was  based 
upon  the  fact  that  AUetij  by  voluntarily  entering  the  mili- 
tary service  of  the  United  StateSy  a  position  that  he  could 
not  abandon  or  leave  at  pleasure,  had  thereby  perma* 
nently  disabled  himself  to  perform  the  duties  of  the  office,  or 
supervise  the  same.  But  it  was  said  in  the  decision  of  that 
case,  that  *^  a  temporary  disability  to  discharge  the  duties  of 
the  office  might  not,  of  itself,  create  a  vacancy.  In  an 
office  capable  of  being  served  by  a  deputy,  the  deputy  of 
the  principal  might,  doubtless,  continue  to  act  during  the 
temporary  disability  of  the  principal,  and  if  no  deputy  had 
been  appointed,  perhaps  the  sureties  of  the  principal  might 
appoint."    In  the  case  at  bar,  Yonkey  did  not  disable  him* 
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eelf  from  retaming  at  will  to  the  dischaige  of  the  duties 
of  the  office  in  person.  Without  commending  the  conduct 
of  Yonkeyj  or  claiming  that  it  was  consistent  with  that  good 
ffdth  and  sense  of  responsibility  which  should  characterize 
the  conduct  of  a  public  officer,  we  are  constrained  to  say 
that,  in  our  judgment,  as  a  question  of  law,  the  evidence 
does  not  justify  the  ^finding  and  judgment  of  the  court 
below. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

J.  Claybauffh,  L.  MeClurg  and  J,  N.  Sims,  for  appellants. 

Morrison  and  Palmer ,  for  appellee. 


Ferris  v.  Johkson  and  Others. 

tUESPAss.— Plbadikg. — Suit  for  a  trespass  upon  lands.  The  act  of  trespass 
charged  was  the  entering  upon  the  bed  of  a  riTer,  which  was  one  of  the 
boundaries  of  the  plaintiff's  land,  between  the  thread  of  the  stream  and 
the  bank,  and  remoYing  bowlders  therefrom.  Answer :  I.  The  general 
denial.  2.  That  the  United  States  surreys  meandered  the  bank  of  said 
riyer,  and  did  not  include  the  bed  of  said  stream,  and  that  the  plaintiff 
was  not  the  owner  or  in  the  possession  of  the  bed  of  said  stream,  where, 
&e.  To  a  reply  filed  to  the  second  answer  a  demurrer  was  sustained,  and 
the  plaintiff  refusing  to  reply  further,  judgment  was  given  for  the  de- 
fendant. 

BieU  that  the  second  answer  was  only  a  denial  of  the  cause  of  notion,  and 
as  no  reply  thereto  was  necessary,  there  was  no  error  in  sustaining  a  de- 
murrer to  it 

Stldf  also,  that  the  judgment  for  the  defendant,  for  want  of  a  reply,  was 
erroneous,  but  no  exception  haying  been  taken,  the  error  cannot  be  re- 
garded. 

APPEAL  from  the  Marion  Circuit  Court. 
Eluott,  J. — Suit  by  Ferris^  the  appellant,  against  John- 
wn  and  others,  for  trespass  upon  real  estate.    The  complaint 
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alleges  that  on  the  first  day  of  May,  1862,  and  at  all  times 
thereafter,  ^^the  plaintifi*  was,  and  still  is,  the  owner  in  fee 
simple  of  the  following  described  real  estate,  situated  m 
Marion  county.  State  of  Indiana^  to-wit :  All  of  the  south* 
west  quarter  of  section  15,  in  township  16  north,  of  range 
3  east,  west  of  White  river,  and  of  the  bed  of  White  river 
adjoining,  to  the  middle  line  thereof;  and  being  the  owner 
and  in  lawful  possession  thereof,  the  defendants,  at  the  sev- 
eral times  hereinafter  mentioned,  with  force  and  arms,  and 
with  strong  hands,  did  unlawfully  and  forcibly  enter  into 
and  upon  said  tract  of  land,  and  upon  the  bed  of  White 
river  adjoining  thereto,  between  the  middle  line  of  said 
river  and  the  bank  thereof,  adjoining  thereto^  with  horses 
and  wagons,  and  did,  with  force  and  strong  hand,  unlaw- 
fully take  and  carry  away  two  thousand  cubic  yards  of 
stone,  to- wit,  of  bowlders,  the  property  of  the  plaintift^  of 
the  value  of  two  thousand  dollars,  and  other  wrongs  then 
and  there  did,  to  the  plaintifi'^s  damage  two  thousand  dol- 
lars," for  which  he  demands  judgment.  A  statement  of 
the  amount  and  value  of  the  stone  is  annexed  to  the  com- 
plaint, in  which  it  is  alleged  that  the  trespasses  were  com- 
mitted on  the  first  of  May,  1862,  and  at  divers  other  dates 
to  October  1st  of  the  same  year. 

The  defendants  answered  in  two  paragraphs.  1.  The 
general  denial.  2.  ''  That  the  supposed  breaking  and  enter- 
ing and  carrying  away  of  stone  and  bowlders  were  done  in 
the  bed  of  White  river,  below  low  water  mark;  that  said  bed 
of  White  river,  at  the  place  where  said  supposed  tres- 
passes were  committed,  was  never  surveyed,  sold,  given  or 
donated  to  any  private  person,  or  private  use ;  and  that  the 
land  mentioned  in  the  complaint  was  surveyed  on  all  sides, 
under  the  authority  of  the  United  States^  so  as  to  exclude 
said  bed  of  White  river,  and  the  said  river,  on  the  east  side 
of  said  land,  was  meandered  by  the  United  States  surveyor, 
on  the  banks  thereof,  in  said  survey ;  and  that  at  the  time 
of  said  supposed  trespass,  the  plaintiff  was  neither  the 
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owner  nor  in  possession  of  said  bed  of  White  river,  where 
said  supposed  trespasses  were  committed." 

To  the  second  paragraph,  the  plaintiff  replied  "that  the 
part  of  the  bed  of  White  river  mentioned  in  the  complaint 
was,  and  is,  adjoining  to  the  tract  of  land  described  in  the 
complaint,  and  the  land  on  the  east  side  is  bounded  thereon; 
that  said  part  of  White  river  is  not  a  navigable  river;  that 
the  tide  does  not  ebb  and  flow  in  said  river,  nor  is  it  used 
for  the  purposes  of  navigation;  that  at  the  time  said  land 
was  surveyed  by  the  United  States^  the  said  land  and  river 
bed  belonged  to  the  United  States  in  fee  simple;  that  on  the 
24th  day  of  July,  1831,  the  Untied  States  sold  and  conveyed 
said  tract  of  land  to  one  William  C.  Vanblaricum,  in  fee 
simple,  bounding  said  land  upon  said  river,  making  no 
reservation  in  regard  to  said  bed  of  said  river,  and  this 
plaintiff  holds  said  tract  of  land  by  regular  chain  of  title 
from  the  original  grantee,  and  has  all  the  rights  of  the 
Uniled  States  and  said  original  grantee  to  said  part  of  the 
bed  of  White  river,  under  said  regular  chain  of  conveyance, 
and  this  he  is  ready,"  &c. 

The  court  sustained  a  demurrer  to  the  reply,  and 
ordered  that  the  plaintiff  "answer  over  as  to  said  second 
paragraph  of  said  answer."  The  plaintiff  excepted  to  the 
opinion  of  the  court  in  sustaining  the  demurrer.  And  the 
plaintiff  declining  to  reply  further  to  the  second  paragraph 
of  the  answer,  the  court  rendered  a  final  judgment  for  the 
defendants. 

Under  section  66  of  the  code,  an  answer  may  contain, 
first,  a  denial  of  each  allegation  of  the  complaint  contro- 
verted by  the  defendant;  and,  second,  a  statement  of  any 
new  matter  constituting  a  defense,  counter-claim  or  set-off, 
in  plain  and  concise  language,  without  repetition.  In  other 
words,  the  defendant  may  deny  the  cause  of  action,  and  at 
tlie  same  lime  plead  any  new  matter  constituting  a  valid 
defense  in  justification,  or  in  bar  of  the  action. 

The  second  paragraph  of  the  answer  in  the  case  at  bar, 
doee  not  set  up  any  new  matter  in  justification  of  the 
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alleged  trespasses.    It  does  not  assume  to  confess  and  avoid 
the  cause  of  action  complained  of.    Argumentatively^  it 
attempts  to  deny  the  plaintiff's  title  to  the  locus  in  quo^  and 
concludes  by  an  express  denial  that  he  either  owned  or  was 
in  possession  thereof.    ^' Every  special  plea  of  justification 
states  circumstances  which  either  excuse  the  fact  com- 
plained  of,  or  show  it  to  be  lawful.  It  must  therdbre  admit 
or  confess  such  fact,  otherwise  it  is  not  a  justification,  but 
a  denial  of  the  fact,  and  amounts  to  the  general  issue."     1 
Chitty's  PL  455.    This  paragraph  admits  that  the  defend- 
ants entered  upon  the  locus  in  quo  and  carried  away  the 
stone;  but  instead  of  setting  up  matter  in  justification, 
which  would  constitute  a  valid  bar  to  the  action,  it  simply 
denies  the  allegation  of  the  complaint  that  the  plaintiff  was 
the  owner  and  in  the  possession  of  the  place  where  the 
act  was  done,. and  presents  no  new  matter  to  be  replied 
to.    The  reply,  therefore,  was  linnecessary  and  improper, 
and  might  have  been  treated  as  surplusage,  or  stricken  out 
on  motion.    The  general  denial  being  also  pleaded,  the 
second  paragraph  of  the  answer  might  have  been  rejected 
on  motion.    There  was  no  available  error  in  sustaining  the 
demurrer  to  the  reply,  as  the  plaintiff  was  not  injured 
thereby.    But  the  court  erred  in  ruling  the  plaintiff'  to  a 
further  reply,  and  in  rendering  a  final  judgment  in  the  case 
against  him  without  a  trial,  because  of  his  refusal  to  file 
such  reply.    No  exception,  however,  was  taken  in  the  Cir- 
cuit Court  to  these  rulings,  and,  although  they  are  em- 
braced in  one  of  the  errors  assigned,  we  cannot  reverse  the 
judgment,  under  the  statute,  and  the  repeated  rulings  of  this 
court,  in  the  absence  of  proper  exceptions.    2  G-.  &  H.,  pp. 
209,  210;  JSomberger  v.  The  State^  5  Ind.  800;  Zehnor  v, 
Beardy  8  Ind.  96 ;  Young  v.  McLane,  id.  857. 

Under  the  view  thus  taken  of  the  pleadings,  we  are  not 
called  upon  to  decide  the  question  intended  to  be  raised, 
and  which  has  been  discussed  by  counsel,  viz.,  whether  the 
proprietor  of  a  tract  of  land,  bounded  on  one  aide  by  a 
waiter  course,  which  was  meandered  by  the  public  surveys 
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of  Buch  lands  made  under  the  authority  of  the  United 
iSateSy  is  the  owner  in  fee  of  the  bed  of  the  stream,  to 
the  center  thread  thereof.  The  question  is  not  presented  by 
the  record,  and  as  it  is  one  of  importance,  upon  which 
there  is  a  direct  conflict  in  the  decisions  of  the  highest 
judicial  tribunals  of  the  country,  we  deem  it  a  duty  to 
refrain  from  expressing  an  opinion  in  reference  to  it,  which 
could  only  be  regarded  as  an  obiter  dictum. 

The  judgment  is  aflirmed,  with  costs. 

Zr.  Barbour^  for  appellant. 

A.  0.  Porter  J  B.  Harrison  and  W.  P.  Fiahbacky  for  appellees. 


Stuckey  v.  The  Board  of  Commissioners  of  Bartholomew 

County. 

OomiTT  TBEASURX&. — ^FsKS. — The  county  treasurer  is  not  entitled  to  a  per 
eent.  npon  moneys  raised  by  the  sale  of  county  bonds,  for  the  purpose  of 
paying  bounties  to  volunteers,  before  the  passage  of  the  law  authorising 
Buch  bonds,  when  the  money  was  reoeived  and  disbursed  by  a  special 
agent  of  the  county. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Frazeb,  J. — The  appellant,  as  county  treasurer,  filed  his 
claim  before  the  board  of  commissioners  for  three  thousand 
two  hundred  and  fifty-five  dollars,  being  two  and  a  half  per 
cent,  on  one  hundred  and  thirty  thousand  two  hundred 
dollars,  the  proceeds  of  county  bonds  sold.  The  money 
was  received  and  disbursed  by  an  agent  of  the  county, 
specially  appointed  for  that  purpose.  It  was  applied  to  the 
payment  of  bounties  to  volunteers,  and  was  raised  for  that 
express  purpose.  The  bonds  were  sold  and  the  money  paid 
after  December  28, 1864,  but  at  what  time  does  not  appear. 
The  board  refused  to  allow  the  claim,  and,  on  appeal  to  the 
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Court  of  Common  Pleas,  the  facts  stated  above  appearing 
upon  the  face  of  the  claim,  that  court  dismissed  it. 

The  claim  is  one  which  does  not  recommend  itself  with 
much  favor  to  us;  nevertheless,  if  it  be  well  founded  in  law, 
it  is  not  the  prerogative  of  a  court  to  refuse  relief.    When 
the  bonds  spoken  of  were  issued,  there  was  no  law  author- 
izing such  issue,  and  of  course  there  were  no  duties  imposed 
by  law  upon  the  county  treasm'er  in  reference  thereto, 
which  he  could  be  required  to  perform.    He  might  lawfully 
have  refused  to  lend  himself  to  the  transaction,  or  to  take 
any  responsibility  in  the  matter.    It  was  not  within  the 
power  of  the  commissioners,  by  an  unauthorized  act  of 
theirs,  to  compel  him  to  assume  liabilities  never  contem- 
plated as  possible  by  existing  laws.    That  he  did  perform 
any  actual  service  in  the  matter  is  not  pretended.    Whether 
or  not  he  refused,  as  he  lawfully  might,  does  not  appear  by 
the  record  before  us.    The  claim,  then,  is  for  compensation 
for  services  not  performed,  and  which  the  officer  was  not 
bound  to  perform,  and  which,  indeed,  he  could  not  have 
claimed  the  right  to  perform,  and  which,  it  may  be,  he  re- 
fused to  perform.    It  is  difficult  to  perceive  on  the  surface 
of  the  case  any  just  or  legal  foundation  for  the  claim.    It 
is  true  that  the  bonds  thus  issued  have  since  been  legalized, 
but  it  has  not  been  enacted  that  municipal  corporations  shall, 
in  addition,  pay  a  gratuity  to  officers,  simply  because  they 
were  officers.    Nor,  indeed,  is  it  argued  here,  that  the  claim 
derives  any  force  from  the  act  of  March  3,  1865.    Acts 
1865,  p.  126.    It  \a  put  upon  the  provision  of  the  act  of 
the  special  session  of  1861,  p.  42,  which  enacts  that  the 
treasurer's  fees  shall  be  two  and  a  half  per  cent,  on  all 
moneys  received  and  paid  out,  other  than  tax  and  school 
funds,  together  with  the  enactment  which  requires  the 
treasurer  to  receive  and  pay  out  all  money  coming  to  the 
county.    1  G.  &  H.,  §  2,  p.  641.    If  he  had  actually  re- 
ceived the  money  as  treasurer,  he  could  not  then  have  de- 
nied that  it  was  the  money  of  the  county.    So  it  was  ruled 
in  The  Supervisors^  ^c,  v.  Boies,  17  N.  T.  242.    He  must 
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then  have  accounted  for  it.  But  this  is  not  at  all  a  kindred 
question.  Nor  is  Kirland  v.  JRobinsoUy  24  Ind.  105,  of  service 
to  the  appellant.  That  case  was  decided  upon  its  own  pe- 
coliar  facts,  and  the  opinion  is  carefully  guarded  to  prevent 
misunderstanding. 

To  put  the  case  briefly,  the  claimant  was  under  no  obli- 
gation to  perform  any  duties  in  reference  to  the  fund.  He 
had  no  right  as  treasurer  to  claim  to  perform  any  such 
duties.  In  fact,  he  did  not  perform  any,  and  the  question 
is,  shall  he  nevertheless  be  compensated? 

The  judgment  is  affirmed,  with  costs. 

T.  A.  Hendricks  and  0.  B.  Hordy  for  appellant. 

jP.  T.  Hbrdj  for  appellee. 


27  aw 
Cochnower  v.  Cochnower.  w3_J7o 


Becokd  Mubt  Show  Service  of  Pbocebs. — When  a  Judgment  is  entered 
by  default,  the  record  must  show  that  the  defendant  has  been  properly 
notified  of  the  pendency  of  the  suit. 

Sake. — Ditobce. — When  a  decree  for  divorce  is  taken  by  default,  and  the 
record  fails  to  show  any  sufficient  notice  to  the  defendant  of  the  pendency 
of  ilie  suit,  the  objection  may  be  made  on  appeal,  without  any  application 
to  the  court  below  for  relief. 

Sams. — ^Notice  by  Publication. — The  record  of  a  decree  of  divorce,  taken 
by  default,  contained  this  entry:  *' Comes  now  the  plaintiff  and  makes 
proof  of  publication  in  this  cause."  The  notice  and  proof  were  not  con- 
tained in  the  record. 

^eldf  that  the  record  did  not  show  any  legal  notice  to  the  defendant  of  the 
pendency  of  the  suit. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Frazbr,  J. — This  was  a  suit  for  divorce.  There  was  a 
de&ult  and  decree  of  divorce.  The  record  discloses  that 
an  affidavit  was  filed  with  the  complaint,  showing  the  non- 
residence  of  the  defendant.     There  is  nothing  showing  that 
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any  notice  of  the  pendency  of  the  suit  was,  in  any  manner, 
given  to  the  defendant,  unless  the  following  entry  contains 
it:  "And  now  comes  the  plaintiff  and  makes  proof  of 
publication  in  this  cause."    The  defendant  appeals. 

It  has  been  long  settled  that  a  failure  in  the  record  to 
show  that  the  defendant  has  been  properly  notified  of  the 
pendency  of  the  suit  is  error.  Where  a  judgment  is  ob- 
tained by  default,  the  statute  requires  that  the  summons 
and  return,  or  notice  and  proof  of  publication  thereof,  if 
filed,  shall  be  a  part  of  the  record.  In  some  cases  it  has 
been  held  that,  under  our  code,  the  question  cannot  be  first 
made  in  this  court,  but  that  a  previous  application  must  be 
made  in  the  court  below  for  relief.  This  doctrine,  so 
broadly  stated,  may  well  be  doubted,  and  it  may  be  that  it 
needs  some  limitation.  Prior  to  the  -code,  the  writ  of  error 
afforded  a  remedy,  and  it  is  not  easy  to  discover  the  statute 
which  has  in  all  cases  taken  that  remedy  away.  Other 
remedies,  sufficient  in  many  cases,  have  been  provided, 
though  they  do  not,  in  express  terms,  purport  to  be  exclu* 
sive,  even  in  the  cases  in  which  they  would  be  sufficient. 
But  neither  sections  99  and  856  of  the  code,  nor  the  sections 
relating  to  the  review  of  judgments,  furnish  any  remedy  to 
a  party  who  remains  ignorant  of  a  judgment  against  him 
until  too  late  to  resort  to  those  proceedings,  nor  are  they 
available  at  all  in  a  divorce  case.  A  judgment  for  divorce 
cannot  be  disturbed  by  proceedings  below,  after  the  term 
at  which  it  has  been  rendered.  Ewing  v.  Ewing,  24  Ind.  468. 
To  the  party  against  whom  judgment  has  been  rendered 
without  any  notice,  it  is  mere  mockery  to  say, "you  should 
have  saved  the  question  by  an  exception  below."  It  would 
be  but  a  form  of  words,  in  many  cases,  to  express  a  denial 
of  justice,  and  to  give  notice  of  the  binding  efficacy  of  a 
judgment  against  one  who  has  had  no  day  in  court. 

While  there  may  be  sound  reason  to  require  that  advan- 
tage shall  not  be  first  taken  in  the  appellate  court  of  a 
defective  return  of  service,  which  might  have  been  amended 
below  if  attention  had  been  there  called  to  it,  and  where 
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the  defendant  had  such  knowledge  of  the  suit  as  gave  him 
opportunity  to  make  the  question  there,  we  are  unable  to 
support,  by  a  single  weighty  consideration,  a  rule  which 
requires  the  performance  of  impossibilities  below,  as  a  con- 
dition precedent  to  the  right  to  be  heard  in  this  court. 
When  the  legislature  makes  such  a  rule,  we  shall  administer 
it,  but  we  will  not  be  responsible  for  its  origin.  Accord- 
ingly, in  Abdil  y.  AbdUj  26  Ind.  287,  where,  without  any 
process,  a  default  was  entered  and  a  judgment  rendered,  we 
reversed  the  judgment  for  the  error  in  entering  the  default. 

In  the  case  before  us,  the  appellant  can  have  a  remedy  only 
by  appeal  to  this  court.  The  statutes  of  the  State  have 
hedged  up  every  other  mode  of  escape  from  a  judgment 
of  divorce,  obtained  without  any  notice  whatever  of  the 
pendency  of  the  suit  against  her.  The  record  before  us 
utterly  fails  to  show  anything  done  which  the  law  requires 
to  bring  a  defendant  into  court  A  notice  was  published. 
Notice  of  what?  Whether  of  the  pendency  of  the  suit,  or 
of  the  taking  of  depositions,  as  authorized  by  section  248 
of  the  code,  we  are  unable  to  know.  The  notice  itself  is 
not  in  the  record,  as  it  should  be,  and  as  we  may  suppose  it 
would  have  been,  if  its  presence  there  would  be  of  service 
to  the  appellee,  who  alone  had  control  of  it. 

The  reversal  of  the  case  must  follow  what  has  been 
already  said,  and  we  feel  confident  that  a  different  decision 
of  this  question  would  invite  innumerable  frauds  upon  the 
eourts  of  this  State,  and  multiply  reproaches  upon  our 
divorce  laws,  already  sufficiently  a  subject  of  comment. 

It  will  be  seen  that  the  conclusion  at  which  we  have  ar- 
rived is  not  in  conflict  with  the  judgment  in  Blair  v.  Davis, 
9  Ind.  286,  or  Harlan  v.  Edwards,  18  id.  480,  or  The  Cincin- 
nati jB.  JB.  Co.  v.  Calverty  18  id.  489.  But  we  thiAk,  upon 
a  careful  examination  of  the  subject,  that  the  language 
of  those  cases  is  too  broad  and  unguarded.  It  would 
justify  the  inf^ence  that  in  all  cases  of  judgments  by  de- 
£Milt  a  motion  must  be  made  in  the  court  below  to  set  aside 
the  de&ult,  or  some  proceeding  instituted  there  to  obtain 
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relief,  before  the  question  can  be  presented  to  this  court. 
As  to  those  cases,  the  rule  is  well  enough,  and  can  work  no 
harm;  but  we  are  of  opinion  that  its  universal  application 
would,  as  we  have  endeavored  to  show,  be  productive  of 
much  mischief,  and  is  not  warranted  by  the  law. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

C.  E.  Walker  and  A,  2).  Matthews,  for  appellant. 


Ireland  v,  Webber  and  Another. 

HusBAKD  AND  WiFE. — ^Wife's  Szfa&ate  Pkopebtt. — A  Writ  of  attaobment, 
issued  against  tbe  property  of  A,  was  levied  upon  a  wagon.  The  wife  of 
A  was,  upon  her  application,  made  a  party,  and  set  up  a  claim  to  tbe 
property  attached.  The  evidence  showed  that  at,  and  after,  tbe  time  of 
marriage,  the  wife  was  the  owner  of  a  tract  of  land,  which  was  sold,  and 
tbe  money  received  therefor  was,  with  her  consent,  kept  in  the  possession 
of  tbe  husband  for  three  days,  when  a  portion  of  it  was  invested  in  the 
purchase  of  the  wagon  attached,  with  the  understanding  that  it  should 
remain  her  property. 

Heldf  that  the  husband  never  reduced  the  proceeds  of  tbe  wife's  land  to  his 
possession,  so  as  to  vest  the  ownership  in  him. 

Held,  also,  that  tbe  wagon  was  the  property  of  the  wife,  and  not  subject  to 
tbe  attachment. 

Attachuent. — Personal  Judgment. — When  tbe  property  taken  upon  a 
writ  of  attachment  is  claimed  by  a  person  other  than  the  attachment  de- 
fendant, and  on  the  trial  is  found  to  be  tbe  property  of  such  person,  no 
judgment  can  be  rendered  against  the  attachment  defendant,  unless  there 
has  been  personal  service  of  process. 

APPEAL  from  the  VermMion  Circuit  Court. 

Q-REGORY,  J. — Ireland  sued  Francis  Webber,  and  upon  affi- 
davit of  non-residence  procured  the  issuing  of  a  writ  of 
attachment.  There  was  no  personal  service  of  process,  but 
publication  was  made.  The  only  property  attached  was  a 
wagon.     ISo  writ  of   garnishment  was  issued.     Harrid 
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Wsbber  filed  her  petition  under  oatb^  in  which  she  avers 
that  she  is  the  wife  of  the  defendant;  that  she  intermarried 
with  him  in  1865;  that  during  the  month  of  March,  1866, 
the  defendant  abandoned  her  and  left  for  parts  to  her  un- 
known; that  at  the  time  of  the  marriage  she  was  the 
owner  in  fee,  in  her  own  right,  of  a  tract  of  land,  by  inher- 
itance from  her  father;  that  soon  after  her  marriage  with 
the  defendant,  die  sold  the  land  for  four  hundred  and 
eighty-five  dollars,  with  a  part  of  which  she  purchased  the 
wagon ;  that  she  held  the  same  as  her  own  personal  prop- 
erty ;  that  the  wagon  had  continued  to  be,  and  was  then, 
the  property  of  the  petitioner;  that  she  had  an  interest  in 
the  event  of  the  suit. 

The  petitioner,  without  objection,  was  made  a  co-defend- 
ant, by  order  of  the  court,  and  was  ruled  to  answer. 
She  answered  in  two  paragraphs :  1.  The  general  denial. 
2.  "  That  the  property  attached  in  this  suit  by  the  plaintiff 
is  not  the  property  of  Frank  D.  Webberj  but  is  the  separate 
property  of  this  defendant,  bought  for  her,  and  with  her 
own  individual  money.  Wherefore  slie  prays  judgment 
for  the  property  and  her  costs."  ^ 

The  plaintiff  demurred  to  the  second  paragraph  of  the 
answer.  The  court  overruled  the  demurrer.  The  plaintiff 
excepted.  Replies  were  filed  to  the  second  paragraph  of 
the  answer.  Trial  by  the  court.  Finding  for  the  defend- 
ant Harriet.  Motion  for  a  new  trial  overruled.  The  cOurt 
refused  to  render  a  personal  judgment  against  the  defend- 
ant Francis  Webber. 

The  errors  assigned  and  urged  for  the  reversal  of  the 
judgment  of  the  count  below  are,  iirst,  the  overruling  of 
the  demurrer  to  the  second  paragraph  of  the  answer; 
second,  the  overruling  of  the  motion  for  a  new  trial;  and 
third,  the  refusal  of  the  court  below  to  render  a  personal 
judgment  against  Francis  Webber.  ^ 

We  think  the  second  paragraph  of  the  answer  was  suffi- 
cient It  is  urged  that  it  is  defective,  in  not  showing  that  the 
property  was  held  by  the  wife  at  the  time  of  her  marriage, 
Vol.  XXVn.— 17 
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or  that  it  was  acquired  by  her  during  covertare,  by  deBoent, 
devise,  or  gift.  We  think  th^re  is  nothing  in  this  objection. 
The  fact  that  the  property  attached  is  the  separate  property 
of  the  wife  is  averred.  How  it  became  so  is  matter  of 
evidence  and  not  of  pleading. 

It  is  urged  that  the  evidence  does  not  sustain  the  finding. 
Harriet  Webber  testified,  that  during  coverture  a  tract  of 
land,  belonging  to  her,  was  sold  by  her  and  her  husband  for 
four  hundred  and  eighty-seven  dollars;  the  money  was 
received  by  the  husband  in  her  presence;  that  it  was  put 
into  the  husband's  pocket-book,  kept  there  till  the  third  day 
after  the  land  was  sold,  and  a  part  of  it  then  used,  with  her 
consent,,  in  the  jAirchase  of  the  wagon,  with  the  uuder- 
standuig  that  it  should  remain  her  property;  that  the  has- 
band  used  the  wagon,  and  afterwards  absconded,  leaving  it 
in  her  possession;  that  she  had  paid  a  painter  for  painting 
it;  that  the  husband  told  her  just  before  he  went  away  that 
the  wagon  was  hers.  Three  other  witnesses  testify  that 
they  heard  the  husband  say,  a  short  time  before  ho  ran 
away,  that  the  wagon  was  purchased  with  the  wife's  money, 
that  he  considered  it  hers,  and  that  he  would  leave  it  with 
her. 

The  statute  provides,  that  "  the  personal  property  of  the 
wife,  held  by  her  at  the  time  of  her  marriage,  or  acquired 
during  coverture  by  descent,  devise  or  gift,  shall  remain  her 
owli  property  to  the  same  extent  and  under  the  same  rules 
as  her  real  estate  so  remains."    1  Q.  *&  H.,  §  5,  p.  295. 

It  is  claimed  that  inasmuch  as  the  property  in  contro- 
versy was  not  held  by  the  mfe  at  the  time  of  her  marriage, 
and  was  not  acquired  by  her  during  coverture  by  descent, 
devise  or  gift,  it  is  liable  to  attachment  as  the  property  of 
the  husband  for  the  payment  of  his  debts.  Wo  think 
•otherwise. 

The  appellant  relies  on  Mahoney  v.  Blandy  Admr.^  14  Ind. 
176,  for  a  reversal  of  the  judgment  in  the  case  at  bar.  But 
we  do  not  think  that  that  case  can  be  reconciled  with  the 
ruling  in  Johnson  v.  Munyon  et  <d^  21  Ind.  115.    Under  sec- 
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tion  five  of  the  act  touching  the  marriage  relation  and  the 
liabilities  incident  thereto,  the  lands  of  a  married  woman,  as 
well  as  the  rents,  issues  and  profits  therefrom,  are  her  sepa- 
rate property.  "We  cannot  see  why  property  purchased 
with  the  proceeds  of  the  sale  of  the  wife's  lands  is  not  as 
much  hers  as  that  purchased  with  the  proceeds  of  the 
rents,  issues  and  profits  there&om.  But  it  is  clear  to  our 
minds  that  the  husband  never  reduced  the  proceeds  of  the 
sale  of  the  wife's  land  to  possession,  so  as  to  vest  in  him  the 
ownership.  The  fact  that  he  had  the  money  in  his  pocket- 
book  for  three  days,  and  afterwards  used  the  wagon,  in  the 
absence  of  any  claim  of  ownership,  is  not  such  a  reducing 
to  i)08session  as  to  vest  the  title  in  him.  The  under- 
standing between  the  husband  and  wife,  that  the  wagon 
should  be  the  property  of  the  latter,  is  of  itself  sufficient  to 
rebut  the  presumption  arising  from  the  possession,  that  the 
husband  intended  to  reduce  the  wife's  property  to  his  pos- 
session, so  as  to  vest  the  title  thereto  in  him.  Two  things 
must  have  concurred  to  vest  the  property  in  the  husband : 
the  possession  of  the  husband,  with  an  intention  on  his  part 
to  claim  it  as  his  own,  and  the  wife's  consent  thereto,  either 
express  or  implied. 

The  court  below  committed  no  error  in  overruling  the 
motion  for  a  new  trial.  The  wagon  was  the  only  property 
attached,  and  there  was  no  personal  service  of  process  on 
the  defendant  Francis  Webber.  He  did  not  appear.  The 
court  below,  therefore,  was  right  in  refusing  to  render  a 
judgment  against  him. 

The  judgment  is  affirmed,  with  costs. 

W.  EgglestoTiy  A.  G.  Porter^  B.  Harrison  and  W.  P.  Fish- 
baeky  for  appe^Uant. 

jB.  E,  BhoadSy  J.  E.  McDonald^  A.  L.  Hoaehe  and  D. 
Sheeks^  for  appellees. 
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Graham  t\  The  Columbus  and  Indianapolis  Central  Bail- 
way  Company  and  Others. 

Railkoadb. — ^Taking  or  P&ivate  Pbopehtt  fob  Public  Use. — ^RtMSDT. — 
Whore  a  railroad  corporation  enters  into  possession  of  the  lands  of  an 
indiyidual  for  the  use  of  the  road,  without  his  consent^  and  without  first 
having  had  the  damages  assessed  and  tendered,  he  may  maintain  an 
action  to  recover  the  possession  of  the  land. 

APPEAL  from  the  Wayne  Circuit  Court. 

Prazer,  J. — This  was  a  suit  to  recover  the  possession  of 
three  lots,  in  Cambridge  city.  Ajiswer  in  two  paragraphs: 
1.  General  denial.  2,  That  the  defendants  are  railroad  cor- 
porations, organized  under  the  general  law  of  this  State, 
and  as  such  have  huilt  their  respective  roads ;  that  it  was 
necessary  to  huild  a  passenger  depot  at  the  intersection  of 
their  roads ;  that  they  buUt  such  a  depot  on  said  lots,  and  now 
use  the  same  therefor,  said  lots  being  no  more  thaia  is  neces- 
sary for  that  purpose,  and  for  the  track  of  one  of  the  defend- 
ants, the  Cincinnati  and  Indianapolis  Junction  B.  3?.  Co.,  which 
is  laid  on  said  lots;  that  no  damages  have  been  assessed  or 
paid  for  said  appropriation,  and  that  this  is  the  possession 
alleged  in  the  complaint.  A  demurrer  to  the  second  para- 
graph of  the  answer  was  overruled,  and  upon  this  arises 
the  only  question  in  the  case. 

The  constitution  of  the  State  provides  that  "no  man's 
property  shall  be  taken  by  law  without  just  compensation, 
nor,  except  in  case  of  the  State,  without  such  compensation 
first  assessed  and  tendered."  Art.  1,  §  21.  The  possession 
of  the  lots  in  question  was  taken  in  defiance  of  this  safe- 
guard of  the  fundamental  law.  This,  and  nothing  more,  is 
pleaded  as  a  bar  to  the  suit.  Can  such  unlawful  seizure  of 
property  confer  any  right  to  hold  possession  of  it?  We 
have  held  that  the  act  of  seizure  will,  in  enforcement  of  the 
constitution,  be  prevented  by  injunction.  Sidener  v.  The 
Norristowny  ^c,  Turnpike  Co.y  23  Ind.  628.    But  the  taking  by 
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a  palpable  act  of  usnrpation,  before  the  owner  has  had  time 
or  opportunity  to  invoke  the  restraining  arm  of  the  court, 
cannot  confer  a  right  to  hold.  If  it  be  otherwise,  then  the 
constitution  aSbrds  no  adequate  protection  in  such  cases. 

But,  it  is  argued  that  the  owner  of  property  may  waive 
his  right  to  prior  compensation.  Undoubtedly,  but  no  such 
waiver  is  shown  by  the  answer,  and,  in  the  absence  of  an 
averment,  we  cannot  presume  it.  This  provision  of  the 
constitution  is  too  plain  to  be  misunderstood,  and  too  just 
and  wise  to  excuse  any  disposition  on  our  part  to  permit  it 
to  be  evaded  or  frittered  away.  As  against  a  private  cor- 
poration, it  protects  the  citizen  in  the  possession  and  owner- 
ship of  his  property  until  compensation  for  it  shall  be  asses- 
sed and  tendered,  and  the  taking  without  the  precedent 
conditions  which  authorize  it  is  wholly  without  warrant  of 
law,  and  confers  no  right  whatever,  and  a  possession  so  ob- 
tained is  plainly  unlawful,  for  which  he  has  whatever  remedy 
the  law  gives  for  an  unlawful  deprivation  of  his  possession. 
In  the  case  of  lands,  that  remedy  is  a  suit  to  recover  the  pos- 
session, a  common  law  remedy  for  that  wrong.  The  case  is 
not  one  where  a  new  right  is  created,  and  a  particular  remedy 
provided  to  secure  it.  The  right  to  have  damages  assessed 
was  not  intended  as  an  exclusive  remedy  for  the  taking  of 
property  without  previous  compensation.  It  is  very  inade- 
quate to  the  purpose  in  many  cases.  It  is  well  adapted  to  cases 
where  the  owner  chooses  to  waive  prior  compensation,  and 
is  content  to  believe  that  the  damages,  assessed  will  be  paid 
when  ascertained,  or  is  content  with  such  final  process  as 
the  law  gives  for  the  collection  of  a  judgment  for  money. 
It  is  his  right  to  make  this  waiver.  But  the  constitution 
cannot  be  satisfied  with  such  action  of  the  courts  as  will 
allow  his  property,  against  his  will,  to  be  first  taken,  and 
himself  turned  over  to  such  vexatious  litigation  to  obtain 
compensation,  as  he  may  meet  afterwards.  There  must  be 
snperadded,  in  order  to  make  the  remedy  at  all  efficient,  an 
injmiction  to  stay  the  taking  until  the  damages  shall  be 
paid.    But  this  is  not  provided  for  by  statute.    It  is  an 
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appeal  to  the  extraordinary  power  of  the  court  exercising 
equity  jurisdiction.  There  are  dicta  of  this  court  giving 
countenance  to  this  means  of  protection.  Lafayette^  ^c. 
Plank  Boad  Co.  v.  Neio  Albany y  ^<?.,  R.  R.  Co.,  18  Ind.  90 ; 
New  Albany,  ^c,  R.  R.  Co.  v.  Connelly,  7  Ind.  82.  But  why 
require  all  this  ?  It  is  not,  in  its  most  efiective  feature,  a 
statutory  remedy,  and  cannot,  therefore',  be  exclusive,  even 
if  it  be  conceded  that  an  adequate  statutory  remedy  would 
bo  exclusive  of  every  other.  The  proposition  that  all  this 
must  be  done  in  order  to  obtain  that  security  in  the  enjoy- 
ment of  property  which  the  constitution  plainly  secures, 
cannot  be  maintained  upon  any  solid  ground,  and  we  can- 
not therefore  approve  it.  It  is  indirect,  slow  and  expensive, 
and  when  a  plain  and  adequate  direct  remedy  by  ejectment 
exists,  it  may  indeed  admit  of  some  question  whether  the 
injunction  can  be  granted  without  disregarding  well  estab- 
lished rules,  long  respected  by  courts  of  equity.  However 
this  may  be  determined  when  the  question  shall  arise,  it  seems 
to  us  that  no  such  doubt  can  exist  as  to  the  remedy  by  eject- 
ment, and  but  for  some  confusion  resulting  from  a  misappli- 
cation, to  cases  arising  under  the  clause  of  the  constitution 
as  it  now  is,  of  doctrines  which  grew  out  of  the  power  once 
existing,  to  take  private  property  for  such  public  use  without 
first  making  compensation  therefor,  it  would  not  have  been 
deemed  necessary  to  elaborate  the  question  as  we  have 
thought  it  proper  to  do  in  this  opinion.  That  cases  decided 
under  the  old  constitution  are  wholly  inapplicable  to  the 
question  before  us,  is  too  clear  for  controversy.  Then  a 
railroad  company  could  lawfully  take  the  property  of  the 
citizen  before  making  compensation,  if  a  fair  mode  of  as- 
certaining and  obtaining  such  compepsation.  was  provided, 
and  to  that  remedy  the  citizen  was  confined,  for  the  reason 
that  no  other  existed.  Now,  however,  compensation  most 
precede  the  taking,  unless  waived.  The  legislature  has  no 
power  to  dispense  with  this  condition  precedent,  and,  in- 
deed, has  not  attempted  to  do  so.    His  remedy  for  a  taking 
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'witiboat  pievioofl  o(HapenBatiofi  is  exactly  what  it  worild  be 
if  the  imwananted  taking  was  not  for  pubUo  use.  There 
can  be  no  difference  whatever. 

I 

Grem  v.  Boody,  21  Ind.  10 ;  The  Indiana  Central  Baibvay 
Go.  V.  Oakesy  20  id.  9;  The  New  Albany  and  Salem  R.  B.  Co. 
V.  Oonndhfy  7  id.  32 ;  The  Lafayette  Flank  Eoad  Co.  v.  Tke 
New  Albany  and  Salem  B.  B.  Co.,  13  id.  90,  and  Sidener  v.  The 
Norrietownj  ^c,  B.  B.  Cb.,  23  id.  623,  are  cited  by  the  appellee. 
The  last  named  case  is  strongly  against  the  appellee,  and 
it  is  there  sai^  that  ^^  cases  decided  where  compensation 
was  not  required  to  precede  the  taking,  cannot  be  authority 
upon  this  question.'*  We  have  now  endeavored  to  show 
why  they  cannot  be  applicable  either  to  that  case  or  this. 
The  other  cases  named,  so  far  as  they  are  variant  from  the 
opinion  now  given,  niust  be  overruled,  because  they  do,  in- 
advertently, apply  doctrines  thus  shown  to  be  inapplicable. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer. 

W.  S.  BaUengeTj  for  appellant. 

J.  P.  SiddaUy  J.  B.  Julian  and  J.  F.  Julian^  for  appellees. 


»  DUMONT  V.  DtTFORB. 

Bvn  TO  QviBT  TiTUiw — Pi^BADuro.-^Wlierey  in  %  suit  to  quiet  the  title  to 
landfy  the  complaint  aUeges  that  the  plaintiff  is  the  owner  in  fee  simple, 
and  that  the  defendant  aeaerta  an  unfounded  elaim  of  title  in  the  premi- 
ses, it  ia  enificiently  shown,  under  the  statute,  that  the  claim  of  the  de« 
fendant  is  "adTcrse*'  to  the  plaintiff. 

iHiion^  Ck>VTKA€T.— The  law  wiU  not  giTc  its  aid  to  either  party  to  enforce 
SB  immoral  contract  |  and  when  the  contact  is  executed,  neither  party 
ean  hare  any  remedy  against  the  other  to  be  restore  to  his  former  con- 
dition. 

SixSw — CBiLMnBBTT.-r^QaMBrs,  whether  champertous  oontraets  between  attor- 
ney and  elieni  are  exeepUons  to  this  rule. 
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Suit  to  Quiex  Titlx. — Where,  in  a  suit  to  quiet  title,  it  appears  that  the 
statute  of  limitations  has  run  against  the  plaintiff's  right  to  recoTer  pos- 
session, a  court  of  equity  will  not  grant  a  decree  to  quiet  the  title. 

Statute  or  Limitations. — ^Tenants  in  Common. — ^The  possession  by  one 
as  a  tenant  in  common  of  lands  for  twenty  years,  is  a  bar  to  an  action  by 
a  oo-tenanti,  who  was  also  in  possession,  to  reeoyer  the  wholo  premises. 

S4ME. — ^Evidence. — To  an  action  to  quiet  the  title  to  lands,  the  defendant 
answered,  claiming  title  to  an  undivided  one-third,  under  a  deed  from  the 
plaintiff's  grantor,  and  alleging  possession  under  the  deed  for  twenty 
years.  On  the  trial,  the  defendant  offered  in  eyidence  a  deed  executed 
jointly  by  himself  and  the  plaintiff's  grantor  for  a  part  of  the  property. 

Heldf  that  the  evidence  was  admissible,  as  tending  to  show  the  defendant's 
claim  of  title,  and  a  recognition  of  it  by  the  plaintiff's  grantor. 

APPEAL  from  the  Switzerland  Circuit  Court. 

Frazer,  J, — This  waa  an  action  to  quiet  the  title  to  four- 
teen town  lots,  and  a  parcel  of  ground  thereto  adjoining,  in 
the  town  of  Vevay.  It  was  alleged  in  the  complaint  that 
the  plaintiff*  was  the  owner  in  fee,  and  that  he  was  in  pos- 
session of  the  property,  and  that  the  defendant  asserted 
title  to  and  an  interest  in  said  lands,  which  was  wholly  un- 
founded. The  suit  was  commenced  on  the  23d  of  March, 
1865.  At  the  May  term,  the  defendant  answered  in  five 
paragraphs.  1.  General  denial.  2.  That  the  defendant  is 
the  owner  in  fee  of  an  undivided  one-third  of  the  property, 
by  virtue  of  a  conveyance  from  one  Daniel  Duforej  dated 
February  25,  1842 ;  that  said  deed  was  recorded,  and  the 
plaintiff  had  notice  thel*eof  at  the  time;  that  ever  since 
said  conveyance,  the  defendant  has  continuously  and  openly 
been  in  possession  of,  and  claimed  title  to,  said  one»*third: 
that  on  the  23d  of  November ,  1845,  said  Daniel  and  his  wife, 
Frances,  executed  and  delivered  to  the  defendant  a  writing, 
whereby  they  acknowledged  his  title  to  said  undivided  one- 
third,  and  agreed  to  pay  all  taxes  thereon  so  long  as  the 
defendant  would  not  exact  rent  of  them,  under  which 
writing  they  have  since  been  in  possession,  paying  said 
taxes  as  rent,  uutil  the  death  of  Daniel,  since  which  time 
said  Frances  has  so  held  possession  under  and  in  accordance 
with  the  terms  of  said  writing;  wherefore  the  defendant 
says  that  he  has  held  possession  of  said  one*third  for 


irOYEMBEE  TERM,  1866.  266 

Dumont «.  Dufore. 

more  than  twenty  years  before  the  commencement  of  this 
Buity  and  so  he  says  that  the  plaintiff's  right  of  action  did 
not  accrae  within  twenty  years,  &c. 

8.  Alleging  substantially  the  same  facts  as  in  the  second, 
varying  only  as  to  the  time  during  which  he  has  continu- 
ously had  possession  and  claimed  title,  to-wit,  fifteen  years ; 
and  by  this  paragraph  fifteen  years  is  relied  upon  as  barring 
the  suit,  under  the  statute  of  limitations. 

4.  That  the  defendant  has  held  possession  of  the  prem- 
ises, and  openly  and  notoriously  claimed  title  thereto,  for 
more  than  twenty  years  before  the  commencement  of  the 
suit;  and  that  the  plaintiff's  right  of  action  did  not  accrue 
at  any  time  within  twenty  years  before  the  suit  was  begun. 

5.  Same  as  the  fourth,  except  that  fifteen  years  is  relied 
upon  as  a  bar,  under  the  statute  of  limitations. 

The  plaintiff  replied  in  three  paragraphs.  1.  General 
denial.  2.  To  the  second  and  third  paragraphs  of  the  an- 
swer, that  on  the  25th  of  February^  1842,  Danid  Dufore 
owned  the  property  and  was  in  the  possession  thereof;  that 
one  Lupton  had  sued  him  in  ejectment  for  a  part  thereof, 
which  suit  was  then  pending;  that  the  defendant  Dumont 
was  an  attorney  at  law,  and  entered  into  a  contract  with 
Daniel  as  follows: 

"  Whereas,  Daniel  Dufore  is  sued  in  a  writ  of  ejectment 
hj^David  B.  Lupton,  to  be  dispossessed  of  a  part  of  lots 
numbered,"  (describing  sixteen  lots  in  Vevay,  and  the  other 
ground  now  in  controversy,")  and  as  it  is  uncertain  whether 
said  Daniel  Dufore  can  successfully  maintain  a  defense  as  to 
any  of  said  lots  or  lands,  and  as  the  trial  of  said  Lupton's 
ejectment  will  probably  determine  the  right  to  the  whole, 
and  as  Daniel  Dufore  and  hjs  wife  have  this  day  given  me 
a  deed  to  the  one  undivided  one-third  part  of  aU  the  afore- 
said lots  and  land,  now  be  it  knovm  that  I  agree  to  accept  of 
said  deed  in  full  satisfaction  for  my  services  in  defending 
said  suit  of  said  Dupion  in  the  Switzerland  Circuit  Court, 
imd  in  the  Supreme  Court,  if  said  suit  should  be  carried  to 
the  Supreme  Court;  and  whichever  way  said  suit  may  be 
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determined,  I,  aud  John  Dumonif  am  to  chaijge  said  Danid 
Dufore  and  his  wife,  and  his  and  their  heirs,  nothing  for  my 
services  as  a  lawyer  in  said  sait,  exempt  what  may  be  covered 
by  said  deed ;  and  if  said  deed  should,  in  reality,  cover  and 
convey  nothing,  then,  and  in  that  case,  I  am  to  have  and 
receive  nothing  for  my  services.  Witness  my  hand  and 
seal  this  25th  of  February,  1842. 

"John  Dumont,  [seal.]" 

That  in  pursuance  of  that  contract,  and  for  the  considera- 
tion therein  stated,  the  deed  of  conveyan<3^  mentioned  in  the 
answer  was  executed  by  Danid  and  wife  to  Dumont ;  that 
Danid  continued  in  possession  until  1852,  when  he  con- 
veyed to  the  plaintiff  and  Julius  DuforBj  who  held  possess-^ 
ion  until  1857,  when  Julius  conveyed  to  the  plaintiff,  who 
has  hield  possession  ever  since,  and  that  the  plaintiff  has 
had  no  title  or  pretence  thereof,  or  possession  of  the  prop- 
erty, other  than  by  virtue  of  said  deed  from  Danid. 

The  third  paragraph  of  the  reply  is  substantially  the 
same  as  the  second,  except  that  it  is  directed  to  the  fourth 
and  fifth  paragraphs  of  the  answer. 

The  appeUant  assigns  for  error  the  overruling  of  demur- 
rers to  the  second  and  third  paragraphs  of  the  reply; 
also  the  overruling  of  a  motion  in  arrest  of  judgment. 
There  are  also  other  questions  in  the  case. 

It  is  said  in  argument  that  the  compliant  is  bad,  beca&se 
there  is  no  averment  that  the  defendant's  claim  of  title  is 
adverse  to  the  plaintiff.  This  point  is  not  much  pressed, 
and  we  do  not  perceive  that  there  is  anything  in  it.  The 
complaint  alleges  that  the  plaintiff*  is  seized  in  fee  simple,  and 
is  in  possession  of  the  real  estate,  and  that  the  defendant  as- 
serts an  unfounded  claim  of  title,  and  an  interest  in  the  aaniie 
property.  A  title  in  fee  simple  means  a  title  to  the  whole 
of  the  thing  absolutely,  and  it  seems  to  us  that  any  claim 
of  title  to  the  same  thing  by  another  is  necessarily  adverse 
to  him  who  owns  the  whole  fee,  in  the  sense  of  the  statute. 
2  O.  ft  £L,  §  611,  p.  284. 
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Ab  to  the  reply,  the  demurrers  to  the  second  and  third 
paragraphs  of  this  pleading  distinctly  present  the  question, 
whether  the  grantee  of  a  party  can  aver  the  illegality  of  a 
conveyance  (conceding  it  to  be  illegal  on  acconnt  of  cham- 
perty) at  a  period  of  more  than  twenty  years  after  it  has 
been  f  ally  executed,  and  possession  delivered  and  enjoyed 
under  it,  for  the  purpose  of  having  it  declared  void  and  the 
property  restored.  It  is  plain  that  the  plaintiff  is  in  no 
better  position  to  come  into  court  with  this  question  than* 
was  his  grantor,  Daniel  Dufore,  The  latter  was  equally 
guilty  with  Dumont,  as  a  voluntary  party  to  the  transaction. 
If  it  was  illegal,  immoral,  or  against  public  policy,  each, 
equally  with  the  other,  had  offended.  In  such  a  case,  it  has 
been  generally  held  that  the  law  will  not  give  its  aid  to 
cither  party,  but  will  leave  them  in  the  condition  in  which 
it  finds  them.  It  will  not  enforce  the  contract,  if  it  be  ex- 
ecutory; and  when  the  parties  have  carried  out  their  un- 
lawful purpose,  and  the  illegal  act  has  been  fully  accom- 
plished, neither  party  can  have  any  remedy  against  the 
other,  to  be  restored  to  his  former  condition.  This  doctrine 
13  so  familiar,  and  so  general,  that  it  has  become  a  maxim : 
"in  pari  delicto,  potior  est  conditio  possidentis" 

But  is  the  case  before  us  an  exception  to  the  general 
rale?  It  is  claimed  that  it  is,  because  the  relation  of  attor- 
ney and  client  existed  between  the  parties ;  the  defendant 
being  the  attorney.  We  understand  the  argument  for 
the  appellee  to  maintain  that  champertous  contracts  be- 
tween attorney  and  client,  respecting  the  thing  in  suit,  are 
controlled  by  peculiar  reasons  of  public  policy,  and  are 
therefore  exceptions  to  the  doctrine.  Wells  v.  Middleton, 
4  Brown's  Par.  Cases  126,  cited  in  9  Yes.  294,  and  in  18 
Ves.  126,  Stemis  v.  Bagwell,  16  id.  139,  and  2  Bac.  Ab.  188, 
tit.  Champerty  are  cited.  That  these  authorities  tend  very 
strongly  to  miJi:e  the  case  under  consideration  an  exception 
to  the  general  rule,  must  be  conceded.  But  the  question 
nevertheless  admits  of  discussion,  and  especially  it  may  be 
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deemed  worthy  of  inquiry,  whether  the  EngUsh  rule,  in  its 
strictness,  is  applicable  here,  where  the  legal  profession  is 
pursued,  in  a  great  measure,  for  the  emoluments  which  it 
yields,  and  where  the  law  holds  the  client  liable  to  render 
compensation  for  the  services  of  his  attorney.  We  do  not 
decide  it,  because  it  is  not  necessary  in  the  present  case; 
for  however  the  law  may  be  upon  the  subject,  it  is  not  open 
to  question  that  after  twenty  years  possession  under  the 
deed,  there  is  a  complete  bar  to  an  action  for  the  possession. 
Of  what  avail,  then,  can  it  be  to  the  plaintiff"  to  have  the 
title  quieted  in  him,  when,  after  that  is  done,  he  cannot 
recover  possession  upon  it  ?  Equity  will  not  grant  a  relief 
in  form  which  must  bo  valueless  in  fact.  For  this  reason 
the  demurrers  to  the  second  and  third  paragraphs  of  the 
reply  should,  we  think,  have  been  sustained. 

There  are  sundry  questions  discussed  as  to  the  admissi- 
bility of  evidence,  and  the  correctness  of  instructions  given, 
and  of  others  refused.  Some  of  these  rulings  were  not 
correct,  as  we  understand  and  have  stated  the  law  concern- 
ing the  statute  of  limitations. 

The  jury  was  instructed,  in  effect,  that  twenty  years  pos- 
session by  Dumont^  under  the  deed  to  him,  if  Duforc  also 
was  in  possession,  as  a  tenant  in  common  during  the  same 
time,  would  not  create  a  bar,  xmder  the  statute.  Also,  that 
if  Dufore  occupied  for  twenty  years  as  Dumonfs  tenant,  the 
latter  claiming  title  under  said  deed,  there  would  be  no  bar 
by  limitation.  This  proposition  cannot  be  maintained. 
The  theory  upon  which  the  demurrers  to  the  replies  were 
overruled  was  carried  through  the  entire  trial.  That  theory 
was  embodied  in  the  instructions  above  named.  There  was 
evidence  tending  to  establish  the  truth  of  the  answer,  and 
of  Dumonfs  continued  possession,  under  the  deed  of  1842, 
by  himself  and  by  Danid  Dufore  as  his  tenant.  He  also 
offered  to  put  in  evidence  a  joint  deed,  executed  in  1849  by 
Danid  and  Imnself,  to  one  BealSy  for  some  of  the  lots,  but 
it  was  rejected.    We  think  it  was  admissible,  as  tending  to 
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ahow  his  claim  of  right,  and  Dufore^s  recognition  of  it,  at 
that  date.  But  we  need  not  remark  farther  upon  the 
rulings  in  the  case. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  sustain  the  demurrers  to  the  reply. 

M.  M.  Bas/j  J.  W.  Gordon  and  W.  March^  for  appellant. 

A.  C.  Dovmey  and  S.  CarteVj  for  appellee. 


Souffrain  and  Another  v.  McDonald  and  Another. 

Lease. — Pritilege  to  Lessee  to  Pukchase. — A  leased  to  B  and  C  a  tract 
of  land  for  tho  period  of  two  years,  at  a  stipulated  ront.  The  lessees 
were  to  build  certain  fences,  and  were  to  haye  an  election  to  purchase 
the  property,  at  any  time  before  tho  expiration  of  the  lease,  at  a  price 
named  in  the  contract,  a  part  of  which  was  to  be  paid  when  they  should 
declare  their  election  to  purchase,  and  the  residue  to  be  scoured  by  notes 
and  mortgage.  Suit  by  B  and  C,  alleging  that  within  the  term  of  tho 
lease,  they  had  elected  to  purchase  and  had  tendered  to  A  tho  money  to  be 
paid  in  hand,  and  their  notes  and  a  mortgage  for  the  residue. 

Heldj  that  no  written  notice  of  an  election  to  purchase  was  necessary,  the 
tender  of  the  money  and  the  notes  and  mortgago  being  a  sufficient  offer 
of  performance. 

Sddf  also,  that  if  A  had  accepted  tho  offer  to  perform  and  executed  the 
deed,  the  mortgage,  though  made  before  B  and  C  acquired  title,  would 
hare  been  Talid. 

Held,  also,  that  the  assignment  by  B  to  C  of  his  interest  in  the  contract 
would  not  affect  the  right  to  enforce  a  conyeyance,  their  joint  notes  haying 
been  tendered  for  the  purchase  money. 

Eeld,  also,  that  the  offer  to  sell  formed  a  part  of  tho  consideration  of  the 
contract,  and  could  not  bo  withdrawn  by  A,  eycE  before  notice  of  an 
election  to  purchase. 

APPEAL  from  the  Wayne  Circuit  Court. 

Eluott,  J. — This  was  a  suit  by  Samud  L.  McDonald  and 
George  W.  RusaeU  against  Eleanor  Souffrain  and  Catharine 
Souffrain  J  for  the  specific  performance  of  a  written  contract, 
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signed  by  all  the  parties,  which  is  in  substance  as  follows: 
It  bears  date  on  the  27th  day  of  Jammryy  1864,  and  pro- 
vides that  said  Eleanor  and  Catharine^  ^^in  consideration  of 
the  yearly  rents  and  covenants  hereinafter  reserved,  have 
leiised,  demised  Mid  rented  unto  the  said  McDonald  and 
EusseUy  their  executors,  administrators  and  assigns,"  aU  of 
lot  number  eight  in  that  part  of  the  city  of  Richmond  laid 
out  by.  JBickle  and  Laws,  in  Wayne  county,  Indiana,  with  the 
buildings  and  improvements  thereon,  from  the  27th  day  of 
January,  1864,  to  the  27th  day  of  January,  1866,  at  a  rent 
of  fifteen  dollars  for  the  first  year,  to  be  paid  at  the  expira- 
tion of  said  year,  and  twenty  dollars  for  the  second  year,  to 
be  paid  at  the  end  thereof.  McDonald  and  Russell  covenant 
to  pay  said  rent  as  the  same  becomes  due  and  payable,  and 
also  agree  to  "erect  and  build"  a  fence  across  the  south 
end  of  said  lot,  and  furnish  the  materials  for  the  same.  And 
it  is  further  agreed,  by  and  between  the  aforesaid  parties,  that 
the  said  McDonald  and  Russell  may,  at  any  time  within  the 
two  years  of  said  lease,  purchase  the  said  lot  number  eight, 
before  mentioned  and  described,  of  the  said  Eleanor  and 
Catharine  8(mffirain,  for  the  sum  of  one  thousand  dollars,  in 
payments,  as  foUoWs,  to- wit :  two  hundred  and  fifty  dollars 
at  the  time  of  said  purchase,  or  when  the  deed  to  said  lot 
shall  be  delivered  to  said  McDonald  and  Russell;  two  hun- 
dred and  fifty  dollars,  with  interest  from  the  date  of  said 
deed,  one  year  from  the  date  of  said  deed;  two  hundred 
and  fifty  dollars,  with  interest  from  the  date  of  deed,  two 
years  from  the  date  of  said  deed;  and  two  hundred  and 
fifty  dollars,  with  interest  from  the  date  of  said  deed,  three 
years  from  the  date  of  said  deed.^  And  the  said  McDonald 
and  Russell,  in  case  they  purchase  said  lot,  are  to  secure  the 
deferred  payments  by  giving  to  said  Eleanor  and  Catharine 
a  mortgage  thereon ;  and  in  case  they  so  purchase,  then  the 
rent  mentioned  in  said  lease  shall  cease,  from  the  time  of 
such  purchase,  and  the  lease  shall  be  void  from  that  time. 
And  further,  in  case  the  said  McDonald  and  Russell  do  not 
purchase,  the  fence  mentioned  in  said  lease,  which  they  are 
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to  ^rect,  shall  remain  on  said  lot,  and  be  the  property  of 
said  Meaner  and  Catharine. 

It  is  averred  in  the  complaint  that  said  Eleanor  and  tkLth- 
arine  were  seized  in  fee  of  said  lot,  and  that  the  plaintiffs 
entered  into  possession  thereof  under  said  agreement;  that 
they  famished  the  materials  and  erected  the  fence  across 
the  south  end  of  the  lot,  in  accordance  with  said  agre^xieut, 
and,  at  the  end  of  the  first  year,  paid  said  defendants  fifteen 
dollars,  the  first  year's  rent;  that  on  the  15th  day  of  De- 
cember,  1865,  and  before  the  expiration  of  said  two  years, 
they  notified  the  defendants  of  their  determination  to  pur- 
chase said  lot,  according  to  the  terms  of  said  agreement,  and 
then  paid  to  them  twenty  dollars,  the  rent  for  the  second 
year,  and  at  the  same  time  tendered  to  said  defendants  the 
sum  of  two  hundred  and  fifty  dollars  of  said  purchase 
money,  and  also  three  several  promissory  notes,  executed  by 
the  plaintiffi,  for  two  hundred  and  fifty  dollars  each,  payable 
according  to  the  terms  of  said  agreement,  together  with  a 
mortgage,  executed  by  them  and  their  wives,  to  said  defend- 
ants, on  said  lot,  to  secure  the  payment  of  said  notes,  and 
thereupon  demanded  of  the  defendants  a  deed  of  convey- 
ance for  said  lot;  but  the  defendants  refused  to  accept  said  • 
money,  notes  and  mortgage,  and  also  refused  to  execute 
such  deed.  The  money,  notes  and  mortgage  were  brought 
into  court  for  the  plaintifis. 

The  defendants  answered  in  four  paragraphs,  as  follows : 

1.  That  at  the  time  of  making  said  agreement,  no  con- 
sideration was  given  or  paid  by  the  plaintifis  to  the  defend- 
ants for  the  privilege  of  purchasing  said  lot,  nor  was  there  any 
mutuality  in  said  contract,  as  said  plaintiffs  were  not  under 
any  obligation  to  purchase  the  lot;  and  that  before  said 
money,  notes  and  mortgage  were  tendered  to  them  by  the 
plaintiffs,  defendants  notified  the  plaintijBGs  that  they  with- 
drew the  offer  to  sell  the  lot  contwned  in  said  agreement. 

2.  That  there  was  no  consideration  for  the  privilege  of 
purchasing  the  lot,  and  that  on  the  8th  of  DeeembeTy  1866, 
said  McDonald,  for  a  valuable  consideration,  by  a  written 
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assignment  on  said  agreement,  transferred  all  his  interest 
therein  to  said  Russell;  that  after  said  transfer,  said  McDon- 
ald having  thereby  put  it  out  of  his  power  to  comply  with 
the  terms  of  the  agreement  as  to  the  purchase  of  the  lot, 
the  defendants  notified  said  Russell  that  they  withdrew  the 
offer  to  sell,  and  that  on  the  day  of  said  alleged  tender  of 
said  money  and  mortgage,  Russell  procured  said  McDonald 
to  cancel  said  assignment. 

3.  The  same  as  the  first,  with  the  additional  averment 
that  the  plaintiffs  did  not  offer  in  writing  to  purchase  said 
lot. 

4.  The  same  as  the  second,  with  the  additional  averments, 
that  at  the  date  of  said  agreement  the  fence  on  the  south 
end  of  the  lot  was  torn  down;  that  the  plaintiffs  were  the 
keepers  of  a  livery  stable,  and  wanted  the  use  of  the  lot  to 
turn  horses  on  occasionally,  and  proposed  to  make  said 
fence  and  pay  said  fifteen  dollars  the  first  year,  and  twenty 
dollars  the  second  year,  all  as  rent  for  said  lot;  that  the 
privilege  of  purchasing  the  lot  was  an  after-thought  of  the 
plaintiffs  just  before  the  agreement  was  drawn,  and  was  put 
into  said  agreement  without  any  consideration  whatever,  the 
building  of  the  fence  being  a  part  of  the  consideration  for  the 
lease ;  that  the  fence  was  only  fifty  feet  in  length,  and  cost 
but  little,  and  that  at  the  date  of  said  agreement  the  lot  was 
only  worth  one  thousand  dollars,  but  had  increased  rapidly 
in  value,  and  was  worth,  at  the  date  of  said  tender,  one 
thousand  five  hundred  dollars. 

The  court  sustained  a  demurrer  to  each  paragraph  of  the 
answer,  and,  the  defendants  declining  to  answer  fuiilier, 
rendered  a  final  judgment  for  the  plaintiffs.  To  all  of 
which  rulings  the  defendants  excepted,  and  appeal  to  this 
court. 

The  action  of  the  court  in  sustaining  the  demurrers  to 
the  several  paragraphs  of  the  answer  presents  the  only 
question  in  the  case. 

It  is  urged  in  argument  by  the  counsel  for  the  appellants, 
that  the  complaint  is  defective,  and  therefore  that  the  de- 


NOVEMBER  TERM,  1866.  273 

- .     .  _    ■  _  •  

Sonffraln  and  Another  v,  MoI>onald  and  Another. 

nmrrers  should  have  been  sustained  to  it,  instead  of  the 
answer,  as  a  bad  answer  is  sufficient  when  pleaded  to  a  bad 
complaint.  The  objection  urged  to  the  complaint  is,  that 
it  fails  to  show  that  the  plaintifis  below  notified  the  appel- 
lants, in  writing,  of  their  determination  to  purchase  the 
lot^  and  that  a  parol  acceptance  of  the  oiler  to  sell  con- 
tained in  the  written  agreement  did  not  bind  the  plaintiffs, 
ander  the  statute  of  frauds.  This  position,  as  applied  to 
the  facts  stated  in  the  complaint,  cannot  be  sustained.  The 
complaint  alleges  that  the  plaintifis  tendered  to  the  appel- 
lants, before  the  expiration  of  the  lease,  two  hundred  and 
fifty  dollars  of  the  purchase  money,  and  also  their  notes  for 
the  residue,  payable  at  the  times  required  by  said  agree- 
ment, and  a  mortgage  on  the  lot  to  secure  their  payment. 
This  was  not  a  mere  verbal  acceptance  of  the  ofier,  but  an 
actual  tender  of  performance  on  their  part  of  the  terms  of 
the  purchase,  and  no  other  or  further  acceptance  of  the 
offer  to  sell,  or  notice  thereof  to  the  appellants,  was  neces- 
sary. But  it  is  insisted  that  the  tender  of  the  mortgage 
amounted  to  nothing,  as  the  plaintiff  had  no  title  to  the  lot 
mortgaged,  and  we  are  referred  to  Parker  v.  McAllister^  14 
Ind.  12.  It  is  tnie  that  the  plaintifis  were  not  invested 
with  the  legal  title  at  the  time  of  making^  the  tender,  but 
the  contract  evidently  contemplates  that  the  payment  of 
two  hundred  and  fifty  dollars  by  the  plaintiffs,  the  execu- 
tion of  the  deed  to  them  by  the  defendants,  and  the  execu- 
tion of  the  notes  and  mortgage  by  the  plaintiffs  to  the  de- 
fendants, should  be  concurrent  acts,  and  if,  upon  the  offer 
of  performance  by  the  plaintiffs,  the  defendants  had  ac- 
cepted the  notes  and  money,  and  execated  the  deed, 
the  delivery  of  the  mortgage  at  the  same  time  would 
have  rendered  it  valid.  But  if  it  were  otherwise,  it  could 
not  md  the  appellants,  as  in  that  case  the  tender  of  the 
notes  and  money  would  be  all  that  could  be  required  of  the 
plaintiffs  until  the  defendants  executed  to  them  the  deed* 
The  offer  to  deliver  the  mortgage  before  the  execution  of 
Vol.  XXVn.— 18 
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the  deed,  was  evidence  of  the  plaintiffs  readiness  to  per- 
form, as  soon  as  the  deed  should  be  delivered. 

The  next  question  presented  is,  was  either  of  the  answers 
sufficient  to  bar  the  action  ?  The  only  new  matter  alleged 
in  the  answer  requiring  notice  is,  that  McDonald^  for  a  val- 
uable consideration,  assigned  his  interest  in  the  agreemcut 
to  Russell;  and  that  thereafter,  and  before  they  determined 
to  purchase  the  lot,  or  tendered  to  the  appellants  the  money, 
notes  and  mortgage,  and  while  Russell  still  held  the  agree- 
ment, under  said  assignment,  the  appellants  notified  them 
that  the  proposition,  or  offer  to  sell,  was  withdrawn.  The 
assignment  by  McDonald  of  his  interest  in  the  agreement 
to  Russell  could  not  affect  the  question.  If  they  were  enti- 
tled by  the  agreement  to  make  the  purchase,  the  appel- 
lants, at  most,  could  only  require  their  joint  notes  for  the 
unpaid  purchase  money,  secured  by  a  mortgage  on  the  lot, 
and  it  could  make  no  difference  to  them  that  the  deed 
should  be  made  to  Russell  alone.  But  the  cancellation  of 
the  assignment,  before  the  acceptance  of  the  offer  and  the 
tender  of  performance,  restored  the  parties  to  the  same 
relation  as  before  it  was  made. 

It  is  contended  by  the  appellants  counsel,  however,  that 
the  offer  to  sell,  contained  in  the  agreement,  is  distinct  from 
the  lease  of  the  lot,  and,  until  accepted  by  McDonald  and 
Russdl,  was  without  mutuality  or  consideration,  and  might 
be  withdrawn  at  any  time  before  notice  of  its  acceptance, 
and  therefore  that  the  allegation  in  the  answer  that  the 
offer  to  sell  was  so-  withdrawn,  before  the  acceptance  or 
tender  of  performance  by  McDonald  and  RusseUy  consti- 
tuted a  good  defense  to  the  action.  Numerous  authorities 
are  cited  upon  the  point  that  a  mere  offer  to  sell  may  be 
withdrawn  at  any  time  before  it  is  accepted.  That  such  is 
the  law  cannot  be  controverted.  But  the  agreement  undei 
consideration  is  not  a  mere  naked  proposition  to  sell  the 
lot,  nor  can  it  be  regarded  as  separate  and  distinct  from  the 
lease  of  the  lot  and  the  consideration  stated  in  the  agree- 
ment.   The  stipulations,  on  the  one  side,  to  lease  the  lot  for 
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a  period  of  two  years,  with  the  right  of  the  lessees,  within 
that  time,  to  purchase  the  same  at  the  price  and  on  the 
tenns  stated  in  the  agreement,  and,  on  the  other,  to  pay  the 
rent  agreed  npon  and  to  erect  the  fence,  must  be  considered 
as  constituting  one  entire  agreement,  each  particular  stipu- 
lation forming  an  inducement  thereto.  The  agreement  to 
pay  the  rent  and  build  the  fence  must  be  deemed  to  have 
been  made  in  consideration,  as  well  for  the  privilege  of 
becoming  the  purchasers  of  the  lot,  as  for  its  use. 

The  case  of  Stansbury  v.  Fringer^  11  Gill  &  Johns.  (Md.) 
149,  seems  to  be  precisely  in  point.     There,  Stansbury  was 
the  owner  of  a  half  section  of  land  in  Richland  county, 
Okio^  and  agreed  that  Fringer  might  enter  upon  said  land, 
and  enjoy  the  same  for  the  term  of  twelve  years,  for  the 
following  consideration,  viz.,  Fringer  agreed   to  build  a 
house  on  the  land,  and  to  pay  the  taxes  thereon  during  said 
term,  and  Stansbury  further  agreed  that  should  said  Dinger 
think  proper  to  purchase  said  land,  at  any  time  within  the 
said  term,  and  pay  him  therefor  the  sum  of  six  hundred 
dollars,  he  would  make  to  Fringer  a  good  and  sufficient 
deed  for  the  land.     FVinger  went  into  possession  of  the 
land  in  1828,  built  the  house  and  paid  the  taxes  thereon 
until  1836,  when  he  determined  to  purchase  the  land  for 
six  hundred  dollars,  the  price  stipulated  in  the  agreement, 
and  tendered  said  sum  to  Stansbury  and  demanded  a  deed, 
which  the  latter  refused  to  make.    Fringer  filed  a  bill  for 
specific  performance,  which  was  decreed  by  the  court.    It 
was  insisted  in  that  case,  as  it  is  in  this,  that  there  was 
no  mutuality  or  consideration  for  the  promise  to  convey, 
and  that  it  was  not  therefore  such  a  contract  as  a  court 
of  equity  would    requu'e  to    be    specifically   performed. 
Chambers,  J.,  in  delivering  the  opinion  of  the  court,  said : 
"Where  a  contract  consists  of  several  distinct  and  sep- 
arate stipulations  on  one  side,  and  a  legal  consideration  is 
stated  on  the  other,  it  must  be  considered  that  the  entire 
contract  was  in  the  contemplation  of  the  parties  in  each 
particular  stipulation,  and  formed  one  of  the  inducements 
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therefor,  and  no  one  stipulation  can  be  supposed  to  result 
from,  or  compensate  for,  the  cousideratioUy  or  any  part  of 
it,  exclusive  of  other  stipulations,  unless  the  parties  have 
expressly  so  declared;  and  this  will  be  the  case,  whether 
the  consideration  be  a  sum  of  money  to  be  paid  in  gross, 
or  a  specific  act  to  be  performed,  or  several  payments  in 
money,  or  several  acts  to  be  performed." 

In  D' Arras  v.  KeyacTj  26  Penn,  St.  R.  249,  Keyserj  in 
1849,  leased  the  premises  in  dispute  to  ly Arras.  The  lease 
contained  a  clause  that  If  Arras  or  his  wife  should  have  the 
right  and  privilege  of  purchasing  the  premises  for  the  sum 
of  two  thousand  five  hundl*ed  and  seventy-five  dollars,  at 
any  time  within  twelve  months  from  the  date  of  the  agree- 
ment,  and  upon  the  payment  of  said  sum,  and  all  arrears 
of  rent,  Keyser  covenanted  to  execute  a  deed  for  the  premi- 
ses, jy Arras  occupied  the  premises  and  paid  the  rent 
under  the  lease  until  he  died,  and  his  wife  then  paid  it  for 
some  time.  After  the  expiration  of  the  time  limited  by  the 
agreement  for  the  purchase,  the  widow  of  D^ Arras  gave 
notice  to  Keyser  that  she  was  prepared  to  pay  the  money 
and  desired  to  have  the  premises  conveyed  to  her.  Keyser 
refused  to  convey,  claiming  that  the  time  limited  for  per- 
fecting the  purchase  had  expired.  The  court  held  that  she 
was  entitled  to  a  conveyance.  See,  also,  Douglass  v.  WhU- 
more  J  cited  in  7  Vesey,  jr.,  437,  and  in  14  w?.,  696;  Danids 
V.  Davison^  16  Vesey  249 ;  Hilliard  on  Vendors,  §§  7,  8, 
9,  p.  265.  We  think  the  answer  presents  no  defense  to 
the  complaint,  and  the  demurrers  were  therefore  correctly 
sustained. 

The  judgment  is  affirmed,  with  costs. 

TF.  Biclde,  for  appellants. 

J.  P.  SiddaUj  for  appellees. 
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Harper  and  Another  v.  Miller  and  Others. 

StATUTE  or  Fkaods. — 'Plkajdivq. — At  the  common  law,  where  a  contract 
required  by  the  statute  of  frauds  to  be  in  writing  was  declared  upon,  it 
was  not  necessary  to  show  in  the  declaration  that  the  contract  was  in 
writing. 

SiME. — ^But  under  the  code,  where  a  contract  in  writing  is  tho  foundation 
of  an  action,  a  copy  of  the  contract  must  be  filed  with  the  complaint,  and 
if  it  it  not  alleged  to  be  in  writing,  and  no  such  copy  is  filed,  the  pre- 
sumption arises  that  the  contract  is  not  in  writing,  and  if  the  contract  bo 
such  as  is  required  by  the  statute  of  frauds  to  bo  in  writing,  the  objection 
may  be  taken  by  demurrer. 

Save. — But  if  the  contract  be  such  as  might  be  valid  wit]|put  a  writing,  as 
a  eontract  for  the  sale  of  goods,  where  there  is  part  payment,  &o ,  the 
objection  cannot  bo  raised  by  demurrer.  The  statute  operates  as  a  rule 
of  eyidence,  and  not  upon  the  pleadings. 

MEAsmiE  OF  DiJiAOES. — Setnble,  that  in  a  suit  to  recover  damages  for  the 
non-deliTery  of  goods,  the  damages  sustained  by  the  purchaser  by  reason 
of  his  inability,  in  consequence  of  such  non-delivery,  to  fulfill  a  contract 
of  sale  made  by  him  for  the  same  goods,  arc  too  remote. 

Save  Pleadiko. — Such  damages,  if  recoverable  at  all,  must  be  pleaded 
specially. 
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APPEAL  from  the  Vanderburgh  Circuit  Court. 

Elliott,  J. — This  was  a  suit  by  the  appellees,  who  were 
partners  under  the  name  of  J.  H.  MUler  ^  Co.,  against  the 
appellants,  partners  under  the  name  of  D.  Harper  ^  Sons. 

The  complaint  contains  three  paragraphs.  The  first  al- 
leges that  the  plaintifls  and  defendants,  on  the  6th  of  De- 
cember, 1864,  entered  into  a  written  contract,  a  copy  of  which 
is  made  a  part  of  the  complaint,  whereby  the  plaintiffs 
agreed  to  deliver  to  the  defendants  fifty  thousand  bushels 
of  ear  com,  on  the  river  bank,  and  the  defendants  agreed 
to  furnish  sacks  and  twine,  and  to  pay  the  plaintiffs  ninety- 
live  cents  per  bushel  for  the  corn,  as  the  same  should  bo 
delivered,  "say,  for  every  five  thousand  bushels  or  more  at 
a  time;"  that  the  plaintifts,  in  pursuance  of  said  contract, 
delivered  to  the  defendants  thirty-four  thousand  bushels  of 
6^  com ;  but  the  defendants,  though  often  requested,  neg- 
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lected  and  refused  to  pay  for  the  same,  to  the  plaintiffi' 
damage  ten  thousand  dollars. 

The  written  contract  contained  the  following  stipulation, 
as  to  the  time  of  the  delivery  of  the  com,  viz.,  "  Said  com 
to  be  delivered  within  the  next  two  months,  say  one-half 
during  December  and  one-half  during  January P 

The  second  paragraph,  after  referring  to  the  written 
agreement  set  out  in  the  first,  alleges  "  that  in  pursuance  of 
said  agreement,  said  plaintiffs  delivered  to  the  defendants 
forty-four  thousand  bushels  of  com  in  the  ear,  and  after- 
wards, to-wit,  on  the  first  day  of  February^  1865,  said 
defendants  having,  from  time  to  time,  extended  the  time 
for  the  perfovmance  of  said  contract,  and  the  plaintiffs  hav- 
ing already  delivered  said  forty-four  thousand  bushels,  it 
was  agreed,  by  and  between  said  plaintiffs  and  said  defend- 
ants, that  in  lieu  of  the  additional  six  thousand  bushels  of 
corn  mentioned  in  said  contract,  the  plaintiffs  should,  withiu 
a  reasonable  time  thereafter,  deliver,  and  the  defendants 
should  receive,  six  thousand  bushels  of  shelled  com,  at  the  . 
town  of  Mount  Carmely  in  the  State  of  Illinois^  on  the  bank 
of  the  Wabash  river,  for  which  the  defendants  were  to  pay 
them  one  dollar  and  one  cent  per  bushel;  that  in  pursuance 
of  said  last  named  agreement,  the  said  defendants  delivered 
to  the  plaintiffs,  at  Mount  Carmel  aforesaid,  sacks  and  twine 
for  sacking  the  same,  and  that  said  six  thousand  bushels  of 
shelled  corn  were,  within  a  reasonable  time,  to-wit,  on  the 
first  day  of  Aprils  1865,  sacked  and  prepared  for  delivery 
to  the  defendants,  at  Mount  Carmel  aforesaid,  and  the  plain- 
tiffs then  and  there  gave  notice  to  the  defendants  that  they 
were  ready  to  deliver  the  same,  according  to  the  tenor  and 
effect  of  said  last  named  agreement,  and  then  and  there 
offered  to  deliver  the  same,  and  have  ever  since  been  ready 
to  deliver  said  com,  but  the  defendants  neglected  and 
refused  to  receive  and  pay  for  the  same,  to  the  plaintiffs^ 
damage  ten  thousand  dollars. 

The  third  paragraph  alleges  that  the  plaiutifis  and  de- 
fendants entered  into  the  written  contract  set  out  in  the 
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first  paragraph  of  the  complaint;  "that  the  time  and  man- 
ner of  said  contract  were  changed  and  modified,  as  alleged 
in  the  second  paragraph  of  said  complaint;"  that  in  pur- 
saance  of  said  contract,  the  plaintiffs  delivered  to  the  de- 
fendants thirty-four  thousand  bushels  of  said  corn,  and 
were  ready  and  willing  to  deUver  to  the  defendants  ten 
thousand  bushels  more,  of  which  the  defendants  had  notice; 
but  said  defendants  refused  and  neglected  to  receive  and 
pay  for  the  same;  that  by  the  refusal  of  the  defendants  to 
receive  said  corn,  the  same  was  left  on  the  plaintiffs'  hands; 
that  there  was  then  no  market  value  to  said  com,  at  the 
place  where  the  same  had  been  placed  for  delivery  by  the 
terms  of  said  contract  and  the  agreement  of  the  parties, 
and  the  plaintiffs  were  unable  to  soil  the  same;  that  by 
reason  of  said  failure  and  refusal  of  the  defendants  to 
receive  said  ten  thousand  bushels  of  corn,  it  spoiled  and 
rotted,  and  was  wholly  lost  to  the  plaintiffs,  to  their  damage 
ten  thousand  dollars;  that  as  to  the  remaining  six  thousand 
bushels  of  said  corn,  the  plaintiffs  say  that  long  before  the 
bi-each  complained  of,  said  defendants,  in  consideration  of 
six  hundred  dollars,  released  the  plaintiflB  from  the  delivery 
thereof. 

Separate  demurrers  were  filed  to  the  second  and  third 
paragraphs  of  the  complaint,  on  the  ground  that  the  facts 
stated  therein  did  not  constitute  a  cause  of  action.  The 
demurrers  were  overruled,  to  which  ruling  the  defendants 
excepted. 

Prior  to  the  filing  of  the  third  paragraph  of  the  com- 
plaint, the  defendants  filed  an  answer  to  the  first  and  second 
paragraphs,  as  follows :  1.  The  general  denial.  2.  Admit- 
ting the  execution  of  the  written  contract,  as  stated  in  the 
complaint,  and  alleging  that  the  defendants  furnished  to 
the  plaintiffs  sacks  sufficient  to  contain  fifty  thousand 
biishels  of  corn,  and  twine  to  tie  the  same,  and  that  they 
were  always  ready  to  receive  and  pay  for  the  corn,  but  the 
plaintifis  fiEuled  and  refused  to  deliver  the  same,  or  any  part 
thereof,  to  the  defendants  daniage  ten  thousand  dollars,  for 
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whioh  thej  pray  judgment.  3.  Alleging  that  the  defend- 
ants famiahod  to  the  plaintifis  forty-seven  thousand  sacks, 
and  twine  sufficient  for  the  same,  of  the  value  of  $47,000, 
all  of  which  the  plaintiffs  converted  to  their  own  use,  and 
neglected  and  refused  to  return  the  same,  to  the  defendants' 
damage  f47,000,  for  which  they  demand  judgment. 

After  the  defendants'  demurrer  to  the  third  paragraph 
of  the  complaint  was  overruled,  they  filed  a  general  denial 
to  the  third  paragraph,  and  a  second  paragraph  of  answer 
to  the  second  and  third  paragraphs  of  the  complaint,  which, 
in  suhstance,  is  as  follows :  That  on  the  21st  day  of  Feb- 
ruary, 1865,  the  defendants  commenced  an  action  of  attach- 
ment against  the  plaintiffs,  in  the  Circuit  Court  of  Wabash 
county,  in  the  State  of  Illinois^  to  recover  damages  against 
the  plaintiffs,  on  account  of  their  failure  to  comply  with  the 
written  contract  set  out  in  the  first  paragraph  of  the  plain- 
tiffs' complaint  in  this  suit;  that  the  sherifi*  of  said  county 
of  Wabash,  by  virtue  of  a  writ  of  attachment  issued  in  said 
cause,  attached,  as  the  property  of  these  plaintiffs,  the  fol- 
lowing property:  one  thousand  sacks  of  corn;  three  hun- 
dred and  twenty-four  sacks  of  shelled  corn,  at  WiUcinson^s 
warehouse ;  also  three  thousand  sacks  of  com  at  B.  Par/dn- 
sorCSj  in  Mount  Carmel;  that  afterwards,  on  the  fourth  day 
of  March,  1865,  the  said  plaintiffs  agreed  to  deliver  to  these 
defendants  the  ear  corn  which  had  been  attached,  and 
which  waB  then  in  the  possession  of  said  Parkinson,  at  and 
for  the  price  of  ninety-five  cents  per  bushel,  and  the  de- 
fendants, by  said  agreement,  were  to  be  allowed  a  credit  of 
f  4,000  upon  said  corn,  which  sum  they  had  previously  ad- 
vanced to  the  plaintiffs,  and  it  was  further  agreed  that  the 
plaintiffs  were,  within  ten  days  thereafter,  to  complete  the 
performance  of  said  written  contract,  by  the  delivery  of  the 
balance  of  the  fifty  thousand  bushels  of  ear  corn.  In  con- 
sideration of  which  the  defendants  agreed  to,  and  did,  dis- 
miss their  said  attachment  suit ;  that  the  plaintiffs  further 
agreed  to  receive  the  shelled  com,  so  attached,  from  the  said 
sheriff^  for  their  own  use,  and  to  make  no  claim  against  the 
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defendants  herein  for  damages  on  account  of  said  proceed- 
ings in  attachment;  and  that  said  agreement  was  a  final 
settlement  of  all  the  com  contracts  made  by  and  between 
said  parties,  except  as  to  the  sacks  mentioned  in  the  third 
paragraph  of  the  defendants  answer  herein ;  that  the  shelled 
com  so  attached  by  the  sheriff  is  the  same  shelled  corn 
mentioned  in  the  plaintiffs'  complaint.  It  is  further  averred, 
that  the  plainti&  did  not  deliver  to  the  defendants  the  bal- 
ance of  said  com,  so  remaining  to  be  delivered,  to-wit, 
twenty  thousand  bushels,  although  the  defendants  had  fur- 
nished the  sacks  and  twine  therefor,  as  required  by  said 
written  agreement,  and  were  always  ready  to  receive  the 
same  and  pay  therefor,  to  the  defendants  damage  ten  thou- 
sand dollars,  for  which  they  demand  judgment.  To  this 
paragraph  of  the  answer,  the  court  sustained  a  demurrer, 
and  the  defendants  excepted. 

The  plaintiffs  filed  a  reply  in  denial  of  the  second  and 
third  paragraphs  of  the  defendants'  original  answer.  There 
was  a  jury  trial,  which  resulted  in  a  verdict  for  the  plaintifls 
for  |2,140.  Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  finding  of  the  jury.    The  defendants  appeal. 

It  is  insisted  by  the  appellants'  counsel  that  the  Circuit 
Court  erred  in  overruling  the  demurrers  to  the  second  and 
third  paragraphs  of  the  complaint.  The  objection  made  to 
these  paragraphs  is,  that  they  set  up  new  and  substantive 
contracts  in  parol,  which  are  void  under  the  statute  of 
frauds,  and  the  case  of  Bailey  v.  Epperhjy  2  Ind.  85,  is  cited 
as  an  authority  in  point  in  support  of  the  position.  It  was 
a  well  settled  rule  of  pleading  at  common  law,  that  where 
the  contract  must  have  been  in  writing  under  the  statute 
of  frauds,  it  was  not  necessary  to  show  that  fact  in  the 
dedaration.  1  Chitty's  PL  222.  The  statute  of  frauds  ap- 
plies to  the  evidence,  and  not  to  the  pleadings.  Mills  v. 
KuykendaUj  2  Blackf.  47,  and  note  2 ;  MiUer  v.  Uptortf  6 
Ind.  53.  But  under  our  code,  if  the  contract  be  in  writing, 
a  copy  of  it  must  be  filed  with  the  complaint,  and  if  it  is 
not  alleged  to  be  in  writing,  and  no  such  copy  is  filed  with 
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the  complaint,  the  presumption  arises  that  the  contract 
declared  on  is  not  a  written  one,  and  if  the  contract  is  such 
as  is  required  by  the  statute  of  frauds  to  be  in  writing,  the 
objection  may  be  taken  by  demurrer.  But  contracts  of  the 
character  of  those  stated  in  the  paragraphs  under  considera- 
tion, to  be  valid,  are  not  necessarily  required  to  be  in  writing. 
The  statute  relating  to  such  contracts  provides  that  "no  con- 
tract for  the  sale  of  any  goods,  for  the  price  of  fifty  dollars 
or  more,  shall  be  valid,  unless  the  purchaser  shall  receive 
part  of  such  property,  or  shall  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  or  unless  some  note 
or  memorandum  in  writing  of  the  bargain  be  made,  and 
signed  by  the  party  to  be  charged  thereby,  or  by  some  per- 
son thereunto  by  him  legally  authorized."  1  G.  &  H.,  §  7, 
p.  851. 

If  the  purchaser  receives  part  of  the  property  purchased, 
or  gives  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  the  contract  is  valid,  though  not  reduced  to  writ- 
ing. And  as  the  statute  operates  as  a  rule  of  evidence,  and 
not  upon  the  pleadings,  in  this  respect,  it  is  not  necessary 
to  aver  in  the  complaint  the  receipt  by  the  purchaser  of  a 
part  of  the  property,  or  the  ^ving  by  him  of  something  in 
earnest,  or  in  part  payment.  The  complaint  would  have  been 
good  at  common  law  without  such  averments,  and  the  statute 
has  made  no  alteration  in  the  mode  of  pleading.  iN'ote  2  to 
Forth  V.  StantoUj  1  Will.  Saunders  R.  211.  The  rule  is  stated 
by  Mr.  Stephens  thus :  "  With  respect  to  acts  valid  at  common 
law,  but  regulated  as  to  the  mode  of  performance  by  stat- 
ute, it  is  sufficient  to  use  such  certainty  of  allegation  as  was 
sufficient  before  the  statute."  Stephen's  PI.  374.  See,  also, 
1  Saund.  276,  note  2.  The  rule  seems  to  be  otherwise  in 
stating  the  contract  in  an  answer.  The  second  pargraph 
of  the  complaint,  we  think,  is  good.  In  Bailey  v.  JEpperh/j 
supruj  the  question  was  raised  on  the  evidence,  and  not 
upon  the  pleadings. 

The  third  paragraph  is  further  objected  to  for  uncertainty. 
This  paragraph,  after  referring  to  the  written  agreement 
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setup  in  the  first,  alleges  that  "the  time  and  manner  of 
said  contract  were  changed  and  modified,  as  alleged  in  the 
second  paragraph."  This  mode  of  averring  material  facts 
nnavoidably  tends  to  confusion  and  uncertainty,  and  should 
not  receive  encouragement  from  the  courts.  The  court 
below  would  have  been  justified,  on  motion,  in  strikiug 
out  the  averments  referred  to,  and  in  compelling  the  party 
to  a  direct  averment  of  the  facts  which  the  pleader  sought 
to  make  a  part  of  the  paragraph  by  the  reference.  But 
this  was  not  done.  As  we  understand  the  paragraph, 
it  alleges  that  the  time  for  the  delivery  of  the  corn  was 
extended;  that  the  plaintiffs  delivered  to  the  defendants 
thirty-four  thousand  bushels,  under  the  written  contract; 
that  they  had  ready  and  offered  to  deliver  ten  thousand 
bushels  more  of  ear  corn,  which  the  defendants  refused  to 
receive,  and  that  as  to  the  remaining  six  thousand  bushels, 
the  defendants,  for  a  consideration,  released  the  plaintiffs 
from  the  delivery  thereof.  Under  this  construction,  the 
paragraph  is  clearly  good.  We  do  not  understand  it  to 
mean,  as  claimed  by  the  counsel  for  the  appellees,  that  six 
thousand  of  the  ten  thousand  bushels,  which  it  is  alleged 
the  plaintiffs  offered  to  deliver  and  the  defendants  refused 
to  receive,  were  shelled  com.  The  second  paragraph,  to 
which  the  reference  was  made,  avers  the  deUvery  of  forty- 
four  thousand  bushels  of  corn  in  the  ear,  and  the  agreement 
of  the  defendant  to  receive  six  thousand  bushels  of  shelled 
com,  in  lieu  of  the  remaining  six  thousand  bushels  of  ear 
com;  while  the  third  paragraph  alleges  the  delivery  of  only 
thirty-four  thousand  bushels,  and  the  plaintiffs  offer  to 
deliver  ten  thousand  bushels  more,  and  a  release  of  the  de- 
fendants as  to  the  remaining  six  thousand  bushels.  Under 
such  averments,  it  would  be  doing  violence  to  the  language 
to  hold  that  the  agreement  set  up  in  the  second  paragraph 
to  receive  six  thousand  buShels  of  shelled  corn  forms  a  part 
of  the  third  paragraph. 

The  ruling  of  the  Circuit  Court  in  sustaining  a  demurrer 
to  the  second  paragraph  of  the  defendant's  answer  to  the 
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second  and  third  paragraphs  of  the  complaint,  raises  the 
next  question  presented  for  our  consideration. 

It  is  urged  in  argument  by  the  counsel  for  the  appellees, 
that  the  paragraph  is  bad  because  it -confesses  the  causes  of 
action  set  up  in  the  complaint,  and  does  not  allege  sufficient 
matter  in  avoidance.  The  paragraph  evidently  confesses 
the  causes  of  action  stated  in  the  second  and  third  para- 
graphs of  the  complaint,  but,  in  our  judgment,  the  facts 
alleged  in  avoidance  are  well  pleaded,  and  constitute  a  valid 
defense  to  those  paragraphs  of  the  complaint.  In  effect,  it 
alleges  an  agreement,  upon  a  sufficient  consideration,  to  re- 
scind all  the  agreements  made  by  the  parties  in  reference 
to  the  corn,  subsequent  to  the  original  written  contract,  to 
extend  the  time  for  the  delivery  of  the  residue,  with  an 
agreement  on  the  part  of  the  plaintiffs  to  deliver  the  residue 
of  the  corn  in  the  ear,  as  provided  in  the  written  contract. 
It  alleges  a  performance  by  the  defendants  of  their  part  of 
said  agreement,  by  the  dismissal  of  the  attachment  suit,  and. 
also  a  breach  of  the  agreement  by  the  plaintiffs.  We  think 
the  paragraph  unobjectionable,  and  that  the  demurrer  to  it 
should  have  been  overruled. 

On  the  trial  of  the  cause,  the  defendants  propounded  to 
David  JBarpeTj  a  witness  then  on  the  stand,  the  following 
interrogatory,  viz.,  "Did,  or  did  not,  Miller  ^  Co,  under- 
stand, at  the  time  the  contract  set  out  in  the  complaint  was 
made,  that  the  com  therein  mentioned  was  purchased  and 
intended  for  the  United  States  government?"  The  plaintiff 
objected  to  the  interrogatory.  The  court  sustained  the  ob- 
jection  aud  refused  to  permit  the  mtness  to  answer  the 
question.  The  defendants  excepted,  and  assign  the  ruling 
for  error. 

The  defendants  also  offered  in  evidence  a  contract  be- 
tween them  and  the  United  States^  for  the  delivery  by  tho 
former  to  the  latter  of  a  quantity  of  com  in  the  ear.  It  is 
said  by  the  appellants'  counsel  that  it  was  intended  by  this 
and  other  evidence  to  show,  as  proof  of  damages  under  the 
second  paragraph  of  their  original  answer,  that  they  had 
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Buch  a  contract  for  the  delivery  of  com  to  the  government, 
and  that  the  contract  with  the  plaintiffs  was  made  for  the 
purpose  of  enabling  the  defendants  to  comply  with  said 
contract)  which  was  well  known  to  the  plaintifis,  and  that 
the  defendants  were  prevented  from  performing  their  con- 
tract with  the  government  by  the  failure  of  the  plaintiffs  to 
deliver  the  corn,  under  their  contract  with  the  defendants. 
The  damages  thxis  claimed  would  not  be  the  necessary  or 
direct  result  of  the  failure  of  the  plaintiffs  to  deliver  the 
com,  and  under  the  authorities  would  seem  to  bo  too 
remote  to  justify  a  recovery.  See  3  Parsons  on  Contracts 
177  et  seq.  But  we  do  not  decide  the  question.  The  claim 
13  in  the  nature  of  special  damages,  and  if  recoverable  at 
all,  should  have  been  claimed  in  the  answer,  which  was  not 
done.  Besides,  the  question  was  objectionable  in  form.  It 
sought  to  prove  by  the  witness  the  understanding  of  the 
plaintifis  as  to  the  purpose  for  which  the  defendants  were 
purchasing  the  com,  and  not  that  they  had  notice  or 
knowledge  of  the  fact. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  couiii  below  to  overrule  the 
demurrer  to  the  second  paragraph  of  the  answer  to  the 
second  and  third  paragraphs  of  the  complaint,  and  with 
leave  to  both  parties  to  amend  their  pleadings. 

C.  Denbi/j  for  appellants. 

A.  IgUharty  and  A.  L.  Robinson,  for  appellees. 


^EWOOME  and  Others  v.  Dunham  and  Others. 

Pkouisbokt  Notes.— Plxadino.— Suit  by  A  against  B,  C  and  D  upon  a 
promissory  note  executed  by  B  and  Cy  payable  to  D,  at  a  bank  in  this 
State,  and  indorsed  by  B.  Answer  by  B  and  B,  that  the  plaintiff  was  not 
the  real  party  in  interest,  bat  that  the  note  aotnaUy  belonged  to  one  £, 
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and  that  the  suit  was  brought  in  the  name  of  A  to  enable  £  to  avoid,  his 
liability  to  the  makers  and  indorsers  of  the  note,  growing  out  of  the  follow- 
ing facts,  viz.,  that  B  and  D  became  liable  upon  the  note  solely  for  the 
accommodation  of  £,  and  delivered  the  same  to  him  with  the  agreement 
that  if  the  note  was  negotiated  he  would  pay  it  at  maturity,  and  that  E 
received  the  proceeds  of  the  note.  The  answer  further  asked  that  E  might 
be  made  a  party  defendant,  and  that  if  it  should  appear  that  A  was  a 
bona  fide  holder  of  the  note,  that  judgment  might  go  against  £  as  princi- 
pal, and  against  the  defendants  B  and  D  as  his  sureties. 

Efeldj  that  the  answer  was  not  sufficient  to  put  in  issue  the  question  whether 
A  was  the  real  party  in  interest 

Heldf  also,  that  considered  as  a  counterclaim,  the  pleading  did  not  allege 
anything  against  the  plaintiff. 

Heldj  also,  that  if  tho  defendants  B  and  D  had  any  right  of  action  against 
E,  growing  out  of  the  facts  alleged,  it  must  be  made  tho  subject  of  a  sep- 
arate action. 


APPEAL  from  the  Wayne  Common  Pleas. 

Frazer,  J. — This  was  a  suit  by  the  appellee,  Lusiin  A. 
Dunham^  against  the  defendants,  Robert  B,  Neiccome  and 
Franklin  G.  Newcomer  and  one  David  S.  Burson^  upon  a  note 
and  the  indorsement  thereof.  The  note  was  executed  by 
the  defendants  Burson  and  Robert  Newcome,  payable  to  the 
defendant  Franklin  G.  Newcome,  at  the  Muncie  branch  of 
Tlie  Bank  of  the  State,  and  was  indorsed  in  blank  by  the  payee, 
not  paid  at  maturity,  and  duly  protested  for  non-payment, 
and  the  necessary  notice  thereof  given  to  charge  the  in- 
dorser.  It  was  alleged  also  that  the  plaintift'  became  the 
holder  of  the  note  before  maturity.  David  S.  Burson  was 
defaulted.  The  Newcomes  filed  an  answer  in  the  nature 
of  a  counterclaim,  alleging  that  the  plaintiff  was  not  the 
real  party  in  interest;  that  the  note  actually  belonged  to 
one  John  W.  Burson,  and  that  the  suit  was  brought  in  the 
name  of  Dunham  to  enable  Burson  to  avoid  his  liability  to 
the  makers  and  indorsers  of  the  note,  growing  out  of  the 
following  facts,  to-wit :  that  the  Newcomes  became  liable  on 
the  note  merely  for  the  accommodation  of  the  said  John  Wl, 
and  delivered  the  same  to  him  with  the  agreement  that  if 
the  note  was  negotiated  he  would  pay  it  at  maturity;  that 
they  received  no  consideration  or  benefit  from  the  note,  or  ita 
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proceeds ;  that  said  John  W.  received  the  whole.  But  if  it 
should  be  shown  that  the  plaintiff  is  the  honafde  holder,  they 
ask  then  that  judgment  be  rendered  against  John  W.  also, 
and  that  they  stand  only  as  his  sureties,  and  that  execution  be 
levied  first  upon  his  property,  &c.  John  W,  was  made  a  de- 
fendant to  this  counterclaim,  and  a  judgment  was  prayed. 
The  plaintiff  had  a  demurrer  sustained  to  this  pleading,  and 
that  is  assigned  for  error.  John  W.  Burson  answered  the 
counterclaim,  denying  the  jurisdiction  of  the  court,  for  the 
reason  that  he  then  was,  and  always  had  been,  a  resident  of 
Delaware  county,  subject  to  the  process  of  the  courts  of  that 
county,  which  have  jurisdiction,  &c.  To  this,  a  demurrer  by 
the  Newcomes  was  overruled,  and  that  ruling  is  also  ques- 
tioned here.  K  the  answer  had  been  sufficient  to  put  in  issue 
the  question  whether  the  plaintiff  was  the  real  party  in 
interest,  it  would  have  been  good  on  demurrer.  2  G.  &  H., 
§  3,  p.  84.  But  it  is  not  sufficient  for  that  purpose.  Swift 
V.  EUsworih,  10  Ind.  205;  Lamson  v.  Falls,  6  id.  309.  The 
note,  if  the  answer  be  true,  must  have  been  negotiated, 
otherwise  no  proceeds  thereof  would  have  been  received  by 
John  W.,  as  is  alleged.  Prima  facie^  the  plaintiff's  possession 
of  it  would  indicate  that  it  was  negotiated  to  him,  and  the 
complaint  indeed  alleges  that  he  became  the  holder  thereof 
before  maturity.  These  facts  not  being  denied,  and  no 
others  averred  by  which  it  would  appear  that  the 
note  had  afterwards  become  the  property  of  John  W., 
the  pleading  cannot,  in  view  of  the  cases  cited,  be  deemed 
sufficient. 

In  the  further  discussion  of  this  pleading,  it  must  be 
considered,  then,  as  a  counterclaim.  But  it  asserts  sub- 
stantially nothing  against  the  plaintiff";  nothing  even  of 
which  he  had  notice.  Its  sufficient  averments  may  all  be 
conceded  and  still  the  plaintiff  would  be  entitled  to  his 
judgment  against  the  Newcomes,  and  would  have  no  right 
to  a  judgment  against  John  W.  Burson.  The  latter  might 
he  liable  over  to  the  NewcomeSy  but  why  should  the  present 
suit  be  complicated,  embarrassed  or  delayed  by  the  trial 
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of  the  question  between  the  Newcomes  and  John  W.  f  It 
was  not  necessary  to  the  granting  of  full  relief  and 
the  doing  of  complete  justice  between  the  plaintiff' 
and  the  Newcomes.  Frear  v.  Bryan^  12  Ind.  848.  The 
rights  of  the  latter  must,  we  think,-  be  asserted  against  Johi 
W.  by  a  separate  suit  against  him,  and  it  is  plain  that  that 
must  be  instituted  in  the  county  of  his  residence.  2  G.  & 
H.,  §  88,  p.  58. 

The  judgment  is  affirmed,  with  costs. 

J.  P.  SiddaU,  for  appellants. 

W.  A.  BicldCj  for  appellees. 


RiBMAN  and  Another  v.  Shepard,  Treasurer  of  Vigo  County, 

and  Another. 

Taxes. — Situs  or  Personaii  Pbopertt. — Whore  a  person  engaged  in  the 
provision  trade  in  another  State,  where  ho  has  his  domicil,  purchaseSf 
slaughters  and  packs  hogs  in  this  State,  for  shipment  to  the  place  of  his 
domicil,  to  be  sold  in  the  usual  course  of  his  business  there,  such  property 
is  subject  to  taxation  in  this  State. 

Saue. — DuTT  OF  Agent  to  List  Pbope&tt. — Under  section  10  of  the  act 
for  the  assessment  of  taxes,  (1  6.  &  H.  70,)  it  is  the  duty  of  an  agent  to 
list  for  taxation  the  property  of  his  principal  in  his  custody,  and  in  the 
event  of  his  failure  to  do  so,  the  property  is  properly  assessed  to  him. 

Affidavit  to  Release  Psopebtt. — An  affidavit  filed  in  support  of  an 
application  to  a  county  auditor  to  release  property  Arom  taxation,  under 
section  92  of  the  act  for  the  assesamcnt  of  taxes,  (1  G.  &  H.  97,)  upoa  the 
ground  that  a  tax  had  already  been  paid  in  another  State,  stated  that  no 
specific  taxation  was*  made  upon  the  property  in  the  State  where  the  tax 
was  alleged  to  have  been  paid,  but  that  the  assessment  and  taxation  there 
"was  intended  and  understood  to  cover  and  include"  the  whole  buainefis 
of  the  applicant,  and  that  the  taxes  had  been  paid. 

Eeldj  that  the  affidavit  did  not  sufficiently  show  that  a  tax  had  been  paid 
upon  the  property  in  another  State. 

Alssessheitt  bt  Couktt  Tbeasubeb. — Under  the  act  of  March  8,  1S59,  (T 
0.  &  n.  74,)  it  is  the  duty  of  the  county  treasurer  to  asaesa  for  tascatioii 
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property  which  has  been  omitted  hj  the  assesBors;  but  where  an  assess- 
ment made  by  the  county  auditor  was  acted  upon  and  adopted  by  the 
treunrer,  it  was  held  sufficient. 

APPEAL  from  the  Vigo  Common  Pleas. 
Ray,  C.  J. — ^The  appellants  filed  their  complaint  in  the 
Vigo  Common  Pleas,  alleging,  substantially,  that  they  were, 
and  had  been  for  several  years,  provision  dealers  in  and 
residents  of  Baltimore,  Marylandy  and  doing  their  entire 
business  there,  except  so  far  as  afterwards  stated;  that 
their  capital  and  personal  property,  including  stock  in  trade, 
merchandise,  provisions,  produce  and  money  were  assessed 
for  taxation  in  the  said  city  of  Baltimore^  and  State  of  Mary- 
kndy  for  the  years  1864  and  1865,  under  the  generic  name 
of  personal  property,  and  that  such  taxes  had  been  paid; 
that  as  such  provision  dealers,  they  have  a  packing  house  in 
Terre  Havie,  Indiana,  and  are  in  the  habit,  during  December, 
January  and  February  of  each  year,  of  purchasing,  slaugh- 
tering and  packing  hogs,  at  the  said  packing  house,  for 
shipment  from  Indiana,  and  sale  in  their  business  at  BaUi- 
more;  that  in  December,  1864,  they  bought  and  slaughtered 
at  Terre  Haute,  for  their  said  trade  in  BaUimore,  $57,880 
worth  of  hogs,  of  which  $87,480  worth  were  bought  in  and 
brought  from  Illinois;  that  said  money  was  procured  from 
their  said  house  in  Baltimore,  and  was  taxed  as  aforesaid ;  that 
during  December,  January  and  February  of  1864  and  1865, 
they  packed  their  said  hogs  at  Terre  Saute,  and  shipped 
them  from  Indiana  and  sold  them  in  1865,  in  the  prosecution 
of  their  said  business,  in  Baltimore;  that  the  value  of  said 
hogs  did  not  exceed  $57^880 ;  that  at  the  same  time,  at  Terre 
Haute,  they  bought  and  packed  for  Henry  Bieman  ^  So7i, 
resident  provision  dealers  of  Baltimore,  with  money  received 
from  them,  $25,000  worth  of  hogs,  for  their  said  business  in 
Baltimore,  and  shipped  the  hogs  so  packed  to  said  Henry 
Rieman  ^  Son,  at  Baltimore,  where  they  were  sold  in  1865',  in 
the  prosecution  of  their  said  business;  that  the  capital  and 
personal  property  of  Henry  Bieman  ^  Son,  including  their 
stock  in  trade,  merchandise,  provisions,  produce  and  moneys 
Vol.  XXVn— 19 
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were  assessed  for  taxation  in  BaUimarej  for  1864  and  1865, 
under  the  generic  name  of  personal  property,  and  that  the 
taxes  were  fully  paid;  that  the  value  of  said  hogs  did  not 
exceed  f  25,000 ;  that  the  above  named  was  all  the  personal 
property  either  owned  or  held  by  plaintifis  in  the  State  of 
Indiana  in  1865 ;  that  no  specific  taxation  was  made  upon 
the  said  hogs  in  the  State  of  Maryland^  but  the  said  assess- 
ment and  taxation  were  intended  and  understood  to  cover 
and  include  the  entire  business  in  Baltimore  of  plaintiffi 
and  of  Henry  Rieman  ^  Son^  and  the  produce  and  pro- 
visions there  held,  owned  or  sold  by  them  in  1865 ;  that  no 
part  of  said  hogs  were  sold  or  intended  to  be  sold  in  Indi- 
ana^ except  the  offal,  amounting  to  $800,  and  some  small 
sales  to  a  few  friends,  amounting  to  $500;  that  at  the  June 
term,  1865,  of  the  board  of  equalization  for  said  county  of 
VigOy  the  township  assessor  reported  that  there  was  a  large 
amount  of  pork  on  hand  at  the  packing  house  of  plaintiffs 
on  the  first  of  January ^  1865,  whereupon  the  board  verbally 
directed  the  said  auditor  to  ascertain  the  facts,  and  to  make 
the  assessment,  and  the  auditor  afterwards,  having  ascer- 
tained the  fiicts,  did,  in  June^  1865,  without  the  knowl- 
edge of  or  notice  to  plaintiffs,  assess  them  with  personal 
property  valued  at  $84,485,  and  extended  thereon,  on  the 
tax  duplicate  of  Vigo  county,  the  state  and  county  taxes 
at  (1,453  14,  plaintifis  being  then  out  of  the  State;  that 
said  auditor  intended  to  assess  thereby  the  said  hogs  so 
packed,  shipped  and  sold  at  Baltimore.  Plaintiffs  insist 
that  the  said  taxation  is  largely  in  excess  of  all  personal 
property  owned  by  them  in  Indiana  in  1865;  that  the 
property  was  not  taxable  in  Indiana^  and  that  the  assess- 
ment and  taxation  were  made  without  authority  of  law; 
that  they  filed,  in  Aprils  186C,  with  the  auditor,  an  affidavit 
stating  the  above  facts,  and  asked  him  to  release  said  prop- 
erty from  taxation,  and  offered  to  furnish  any  other  evi- 
dence he  might  require  that  they  had  so  paid  a  tax  on  the 
same  for  1865  in  Maryland,  but  that  he  asked  for  no  other 
evidence^  and  refused  to  release  the  taxes;   that  the  tax 
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dupficate  was  delivered  to  said  treasurer,  who  levied  said 
taxes  on  the  property  of  plaintiff,  and  is  about  to  enforce 
their  oollection ;  wherefore  plaantifis  ask  for  an  injunction. 

The.  affidavit  of  one  of  the  plaintiffs  was  also  filed  with 
the  complaint,  setting  out  the  same  facts  as  in  the  affidavit 
filed  with  the  said  auditor;  also  the  copy  of  the  assessment 
from  the  tax  duplicate. 

The  defendants  appeared  and  filed  their  demurrer  to  the 
complaint,  and  assigned  as  cause  of  demurrer  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  sustained  the  demurrer,  to  which  deci- 
sion plaintifis  excepted;  and  the  plaintiffs  failing  to  amend, 
final  judgment  was  rendered  for  the  defendants,  and  plain- 
tifi  appeal  to  this  court. 

The  first  question  presented  by  this  record  is,  whether 
the  property  in  question  was  properly  taxable  in  the  State 
of  Indiana.  We  regard  this  question  as  fully  settled  in  the 
case  of  Powell  et  al.  v.  The  City  of  Madison^  21  Ind.  886. 
In  that  case,  this  language  was  used  by  Judge  Wobdbn: 
'**It  may  be  true  that  for  the  purposes  of  taxation  the  situs 
of  Boch  property  as  debts,  corporation  stocks  and  such  in- 
tangibilities may  be  regarded  as  the  domicil  of  the  owner. 
The  City  of  Evansxille  v.  Rally  14  Ind.  27.  But  it  does  not 
follow  that  such'  is  the  rule  in  reference  to  property  that 
has  tangible,  corporeal  qualities,  and  must  have  an  actual 
«ift«,  and  we  think  both  on  principle  and  authority  it  may 
be  taxed  wherever  found,  without  reference  to  the  domicil 
of  the  owner.  This  subject  underwent  a  very  full  exam- 
ination in  the  case  of  Iloyt  v.  The  Commissioners  of  Taxes^ 
23  U.  Y.  244,  and  the  decision  there  fully  sustains  the 
views  above  expressed."  In  the  case  under  consideration, 
the  property  was  not  in  transit  through  the  county  of  Vigo. 
It  was  brought  there,  not  for  immediate  reshipment,  but 
that  money,  labor  and  skill  might  be  there  expended 
upon  it,  to  enhance  its  value  and  change  its  condition  as  a 
merchantable  commodity.  While  there,  and  undergoing 
this  change  in  its  condition,  it,  as  property,  had  a  situs 
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within  the  State  and  was  under  the  protection  of  its  laws. 
Judge  Story,  referring  to  the  situs  of  goods  and  chattels, 
observes :  "  The  general  doctrine  is  not  controverted,  that 
although  movables  are,  for  many  purposes,  to  be  deemed  to 
have  no  situs j  except  that  of  the  domicil  of  the  owner,  yet 
this  being  but  a  legal  fiction,  it  yields  whenever  it  is  neces- 
sary, for  the  purpose  of  justice,  that  the  actual  situs  of  the 
thing  should  be  examined."  He  adds :  "A  nation,  within 
whose  territory  any  personal  property  is  actually  situated, 
has  an  entire  dominion  over  it  while  therein,  in  point  of 
sovereignty  and  jurisdiction,  as  it  has  over  immovable 
property  situated  there."    Story  on  Conflict  of  Laws,  §  550. 

Again,  it  is  insisted  that  the  statute  does  not  authorize 
the  taxing  of  the  personal  property  of  Henry  Rieman  ^  Son 
to  the  appellants.  Section  10  of  the  act  for  the  assessment 
of  taxes,  (1  G.  &  H.  70,)  provides  that  "the  property  of 
every  ward  shall  be  listed  by  his  guardian,"  &c.,  "  of  every 
company,  firm,  body  politic  or  corporate,  by  the  principal 
accounting  officer,  partner  or  agent  thereof."  The  aver- 
ments of  the  complaint  show  that  the  appellants  were  the' 
agents  of  Rienxan  ^  Son^  and  that  it  was  their  duty  to  list 
the  property  for  taxation.  The  assessment  was  therefore 
properly  made  against  the  appellants.  Powell  v.  The  Oity 
of  Madison,  supra. 

It  is  insisted,  however,  that  it  was  the  duty  of  the  audi- 
tor to  release  the  property  from  taxation  upon  the  affidavit 
filed,  under  the  ninety-second  section  of  the  act  for  the  as- 
sessment of  taxes.  1  G.  &  H.  97.  That  section  provides 
that  "if  any  person  who  has  been  assessed  with  personal 
property  out  of  the  State,  shall  satisfy  the  auditor  of  the 
county  where  such  assessment  is  made,  by  his  own  affida- 
vit, and  such  other  evidence  as  such  auditor  may  require, 
that  he  has  paid  a  tax  on  such  property  for  the  current 
year,  in  any  other  State  in  the  Union,  such  auditor  shall 
release  such  property  from  taxation."  It  will  be  observed 
that  the  law  requires,  first,  the  affidavit  of  the  person 
assessed,  "that  he  has  paid  a  tax  on  such  property  for  the 
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current  year;"  second,  such  other  evidence  as  the  auditor 
may  require.  In  our  opinion  the  first  requirement  of  the 
statute  was  not  complied  with.  The  a.ffidavit  filed  with  the 
auditor  states  ^Hhat  no  specific  taxation  was  made  upon  the 
said  hogs  in  the  State  of  Marylandj  hut  the  said  assessment 
and  taxation  in  the  State  of  Maryland  were  intended  and 
understood  to  cover  and  include  the  entirety  of  their  said 
business  in  the  said  city  of  Baltimore  and  State  of  MarylandJ' 
The  affidavit  also  states  that  the  taxes  assessed  in  Maryland 
for  the  years  1864  and  1865  were  paid.  It  was  within  the 
knowledge  of  the  appellants  whether  they  had  paid  a  tax 
upon  the  property  in  question  in  Marylandy  or  not.  The 
property  was  subject  to  taxation  in  Vigo  county,  and  it 
would  be  a  mere  act  of  comity  towards  a  sister  State  not  to 
enforce  the  tax  in  Indiana^  if  it  had  been  already  collected 
in  Mdryland.  The  affidavit,  expressed  in  language  so  equiv- 
ocal, is  entitled  to  little  consideration  in  this  court. 

It  is  objected  that  the  assessment  of  this  property  was 
made  by  the  auditor,  instead  of  being  made  by  the  treasurer 
of  the  county,  as  required  by  the  "act  to  authorize  county 
treasurers  to  assess  property  which  may  be  omitted  by  assess- 
ors, and  to  legalize  assessments  heretofore  made  by  treasur- 
ers," approved  JIfarcA  3, 1859.  1G.&H.74.  That  act  provides 
that  such  assessment  by  the  treasurer  need  not  be  made 
upou  actual  view,  and  we  think  the  averments  in  the  com- 
plaint show  an  adoption  by  the  treasurer  of  the  act  of  the 
county  auditor  in  making  the  assessment.  The  demurrer 
was  properly  sustained  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

B*  Smith,  C.  Y.  Patterson  and  J.  M.  AUen^  for  appellants. 

J*  G.  Crane  and  W.  Mack,  for  appellees. 
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DxED. — ConsTBUCTiON  OF. — ^Some  effect  will,  if  possible,  be  given  to  a  dead, 
for  it  will  not  be  intended  tbat  the  parties  meant  it  to  be  a  nullity. 

Bams. — ^Words  of  partioalar  description  will  control  more  general  terms  of 
description. 

Same. — ^Two  deeds,  by  the  same  grantor,  described  the  lands  intended  to  be 
conyeyed  thereby  as  fqllows:  1.  "  A  part  of  fractional  section  number  19, 
being  the  half  of  the  west  half  of  the  north-west  quarter  of  section  num- 
ber 29,  in  township  7  south,  of  range  14  west,  containing  40  acres."  2. 
"  A  certain  tract  of  land  in  Posey  county,  lying  on  the  Wabatk  rlTer, 
with  numbers  as  follows:  the  half  of  a  fraction  number  29,  (it's  the  west 
half  of  the  fraction,)  containing  five  acres,  in  township  7  south,  of  range 
14  west." 

ffeldf  that  as  to  the  first  conyeyance,  the  words  "  a  part  of  fractional  sec- 
tion number  19"  being  rejected,  as  contradicting  the  more  particular  de- 
scription which  follows,  it  was  good  to  pass  an  undiTided  half  of  the 
west  half  of  the  north-west  quarter,  &c. 

ffeld,  also,  that  as  to  the  second  deed,  the  description  was  unintelligible, 
and  no  effect  oould  bo  giyen  to  it  without  eyidence  aliunde. 

APPEAL  from  the  Posey  Circuit  Court. 

Frazer,  J. — ^Ejectment  for  the  south-west  quarter  of  the 
north-west  quarter  of  section  29,  township  7  south,  of  range 
14  west,  in  Posey  county.  There  was  a  finding  and  judg- 
ment for  the  pkintiffs. 

The  only  question  to  be  considered  is  whether  the  finding 
was  contrary  to  the  evidence,  and  this  depends  upon  the 
efiect  to  be  given  to  two  deeds  made  by  the  ancestor  of  the 
plaintifis,  WUliam  Aldridge^  from  whom  they  claim  title  by 
inheritance. 

The  first  of  these  deeds  was  from  WUliam  Aldridgc  to 
Adam  AJbritej  and  purports  to  convey  '^a  certain  tract  of 
land  situated  in  the  county  of  Posey  and  State  of  Indiana^ 
lying  on  the  Waba^sh  river,  with  the  numbers  as  folio wa:  a 
part  of  fractional  section  number  19,  being  the  half  of  the 
west  half  of  the  north-west  quarter  of  section  number  29^ 
in  township  number  7  south,  of  range  14  west,  containing 
40  acres,  and  also  a  small  fraction  of  land,  for  quantity,  be- 
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ginniog  at  the  north-weBt  comer  of  the  aforesaid  40  acres, 
th^ce  ronning  with  the  west  line  sixteen  poles,  thence  nm- 
ning  to  the  river,  a  north  comer,  supposed  to  contain  4 
acres/'  This  deed  was  put  in  evidence  by  the  defendants 
below  for  the  purpose  of  showing  that  title  to  the  lands  in 
controversy,  or  to  some  part  thereof,  had  passed  out  of  the 
ancestor  of  the  plaintifts  during  his  lifetime,  and  became 
vested  in  Albrite.  Though  the  lands  are  very  awkwardly 
described,  yet  we  think  that  it  may  be  ascertained  with 
sufficient  certainty  from  the  language,  that  the  undivided 
half  of  the  lands  in  controversy  was  intended  to  be  con- 
veyed. Some  eflfect  will,  if  possible,  be  given  to  the  instru- 
ment, for  it  will  not  be  intended  that  the  parties  meant  it  to 
be  a  nullity.  It  is  a  rule  of  construction  that  words  of  par- 
ticular description  will  control  more  general  terms  of  des- 
cription, when  both  cannot  stand  together.  Moore  v.  Griffiny 
9  Shep.  850.  Applying  that  rule  here,  all  that  is  said  of 
"fractional  section  number  19"  must  be  rejected,  as  contra- 
dicting the  following  definite  description  of  the  lands  in  sec- 
tion 29.  Of  this  last,  'Hhe  half  of  the  west  half  of  the 
north-west  quarter"  is  conveyed.  This  is  definite,  except 
as  to  the  ^'half,"  and  the  language  in  that  respect  cannot  be 
effective  to  convey  any  particular  half.  But  there  is  noth- 
ing which  forbids  a  construction  which  will  make  it  good 
for  an  undivided  half,  and  this  it  may  receive.  It  was,  we 
think,  therefore,  not  void  for  uncertainty.  There  was  no 
evidence  aliunde  to  aid  in  ^ving  a  construction  to  this  deed. 
We  have  merely  the  instrument  itself,  and  the  &ct  that  at  its 
date  the  grantor  was  seized  of  the  west  half  of  said  north- 
west quarter. 

The  other  deed  alluded  to  is  executed  by  said  William 
AUridge,  and  purports  to  convey  to  one  Mizabeth  Aldridge^ 
^'a  certain  tract  of  land  in  the  county  of  Posey ^  lying  on  the 
Wabash  river,  with  numbers  as  follows,  to-wit :  the  half  of 
a  fraction  number  29,  it's  the  west  half  of  the  fraction,  con- 
taining five  acres,  more  or  less,  in  township  7  south,  of 
range  number  14  west.''    There  may  be  facts  not  known  to 
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US  judicially  by  which  this  description  might  be  applied  td 
a  subject  matter  and  appear  to  be  intelligible.  But  there 
were  no  such  facts  in  evidence.  We  cannot  assume  that 
the  '' fraction  number  29,"  means  section  29.  Standing 
alone,  we  know  not  by  what  admissible  process  of  reason- 
ing any  court  could  give  it  any  effect  whatever. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

J,  Pitcher^  for  appellants. 

E.  Lewis  and  W.  Loudon^  for  appellees. 


Reyetolbs  and    Others  v.   Davidson's  Administrator  and 

Others. 

MoxTOAOX. — Dbxd. — A  executed  aoonyeyanoe  to  a  trustee  for  the  use  of  his 
infant  son  B,  in  which  it  was  recited  that  A  had  receiyed  the  sum  of 
$8,000  belonging  to  his  son.  The  consideration  of  the  conyeyance  waa 
declared  to  bo  "the  said  sum  of  three  thousand  dollars,  or  so  much 
thereof  as  the  premises  hereinafter  described  may  be  worth,  and  the  sum 
of  one  dollar."  Coycnants  of  seizin  and  of  warranty  were  contained  in 
the  instrument,  and  there  was  no  defeasance  nor  any  coyenant  to  pay  the 
said  sum  of  three  thousand  dollars. 

Held,  that  the  instrument  was  not  a  mortgage  but  a  deed,  by  which  a  title 
in  fee  passed  to  the  son,  in  satisfaction  of  so  much  of  the  debt  as  the  land 
was  worth. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Gbegort,  J. — Davidson's  administrator,  and  his  heirs  at 
law,  filed  their  complaint  against  Henry  Francis  BeyncldSj 
Tyre  Pogue,  and  the  heirs  at  law  of  John  A.  Beyndds^  de- 
ceased, to  foreclose  an  instrument  claimed  to  be  a  mortgage, 
executed  in  1847  by  John  A.  JReynolds  to  his  minor  son 
Henry  Francis  Beynolds. 

Thd  main  question  in  the  case,  and  the  one  that  disposes 
of  all  others,  is,  does  the  instrument  which  is  the  founda- 
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lion  of  the  action,  on  its  face,  amount  to  a  mortgage?  The 
court  below  charged  that  it  did.  The  instrument  is  sub- 
stantially as  follows:  "This  indenture  made,"  &c.,  "by  and 
between  John  A.  Beynolds^  of,"  &c.,  "of  the  first  part,  and 
TyrePogue^  of,"  &c.,  "of  the  second  part,  witnesseth,  that 
whereas  the  said  John  A.  Beynolds^  who  is  father  and  natu- 
ral tutor  of  his  son  Henry  Francis  Beynolds^  who  was  bom 
in  the  State  of  Louisiana,  and  who,  by  the  laws  of  that 
State,  inherited  property  from  his  deceased  mother  to  a 
large  amount,  which  property,  and  4;he  proceeds  thereof,  to 
the  amount  of  three  thousand  dollars,  or  more,  have  come 
into  the  hands  and  been  used  by  the  said  John  A.  Beynolds" 
&c.  "The  said  sum,  three  thousand  dollars,  or  so  much 
thereof  as  the  premises  hereinafter  described  may  be  worth, 
and  in  consideration  of  the  sum  of  one  dollar,  to  me  in 
hand  paid  by  the  said  7)/re  PoguCy  the  receipt  of  which  is 
hereby  acknowledged,  the  ssdd  John  A.  Beynolds  has  this 
day  bargained  and  sold,  and  by  these  presents  does  grant, 
bargain,  sell,  alien,  convey  and  confirm  unto  the  said  Tyre 
Pogue,  for  the  use  of  and  in  trust  for  the  said  Henry  Francis 
ReynddSy  his  heirs  and  assigns  forever,  the  following  prem- 
ises," (here  follows  the  description  of  the  land,)  "to  have 
and  to  hold  the  said  premises,  with  the  appurtenances  and 
privileges  thereunto  belonging,  or  in  any  wise  appertaining, 
to  the  said  Tyre  PoguCy  his  heirs,  executors  and  administra- 
tors, to  and  for  the  use  of,  and  in  trust  for,  the  said  Henry 
Francis  Beynolds,  his  heirs  and  assigns  forever."  Then  fol- 
low .covenants  of  seizin,  against  incumbrances,  and  gen- 
eral warranty. 

It  is  claimed  that  this  instrument,  on  its  face,  shows  that 
it  was  given  to  ^^cure  the  debt  of  three  thousand  dollars 
due  from  the  father  to  the  son.  We  think  otherwise.  The 
conveyance  is  absolute ;  there  is  no  defeasance,  nor  is  there 
any  covenant  to  pay.  We  hold  that  it  conveyed  the  land 
in  fee  to  Henry  Francis  Beynolds,  in  satisfaction  of  his  debt, 
to  the  extent  of  the  value  of  the  land.  Henry  Francis,  on 
arriving  at  fall  age,  had  his  election  to  repudiate  the  trans- 
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action,  or  to  accept  the  convejance.  If  he  elected  to  do  tlie 
latter,  then  his  debt,  to  the  extent  of  the  valoe  of  the  land 
conveyed,  was  thereby  eatiafied.  The  question  of  value 
^ould  have  been  settled  in  a  suit  by  Henry  Francis  against 
his  father  for  the  balance,  if  any  had  been  claimed. 

There  are  other  questions  argued,  but  with  this  view  of 
the  case  they  have  no  bearing  on  the  final  result,  nor  are 
they  questions  in  the  case.  The  court  below  erred  in  over- 
ruling the  motion  for  a  new  trial. 

The  judgment  is  re^iersed,  with  costs,  and  the  cause,  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

H.  W.  Harrington  and  C.  A.  Kcrbly^  for  appellants. 

G.  E.  Walker  J  for  appellees. 


Catterlin  r.  Mttohsll. 

Beplstik. — ^The  code  giTes  an  action  to  recorer  the  possession  of  personal 
property  wheneTer  the  same  has  been  wrongfully  taken  or  is  unlawfully 
detained. 

8amb. — ^The  plaintiff  need  not  demand  the  immediate  possession  of  the 
property,  but  may  leave  the  possession  to  be  determined  by  the  final 
judgment)  and  in  that  case  the  bond  and  affidavit  required  where  an  im- 
mediate deUvery  is  claimed  need  not  be  filed. 

APPEAL  from  the  CUnion  CSrcuit  Court 

EiiUOTT,  J. — CaUeriin  sued  MUchell  in  replevin.  The 
oonxplaint  avers  that  the  plaintiff  is  the  owner  and  entitled 
to  the  possession  of  one  four  year  old  dun  mare,  of  the 
value  of  one  hundred  and  twenty-five  dollars,  which  the 
d^endant,  on,  Ac.,  at  the  county  of  Clinton^  wrongfully 
seized  and  took  possession  of,  and  still  wrongfully  and 
witlumt  right  holds  possession  of,  to  the  damage  of  the 
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plaintiff  one  dollar;  that  the  property  has  not  been  bo 
tdcen  for  a  tai:,  assessment  or  fine,  pursuant  to  a  statute, 
nor  seized  under  an  attachment  or  execution,  but  the  same 
has  been  seized  and  taken  by  defendant  under,  and  for  the 
satisfaction  of,  two  fee-bills  issued  by  the  clerk  of  the  Court 
of  Common  Pleas  of  Boone  county,  Indianaj  to  the  defend- 
ant, as  sheriff  of  the  county  of  Clinton;  that  the  fee^biDs 
are  irregular,  wrongful  and  void,  and  were  so  at  the  time 
of  their  issue  and  the  seizure  of  the  property,  because  there 
were,  at  the  time  of  the  issuance  of  the  fee-bills,  no  such 
fees  due  as  are  sought  thereby  to  be  collected,  and  because 
the  fee-bills  do  not  conform  to  the  essential  requirements 
of  the  law  authorizing  the  issuing  of  fee-bills,  and  because 
they  were  illegally  issued. 

A  demurrer  was  sustained  to  the  complaint,  and  final 
judgment  rendered  against  the  plaintiff.  The  sustaining  of 
the  demurrer  presents  the  only  question  in  the  case.  We 
think  the  court  erred  in  sustaining  the  demurrer.  The 
code  provides  that  "when  any  personal  goods  are  wrong- 
fully taken  or  unlawfully  detained  from  the  owner,  or  per- 
son claiming  the  possession  thereof,  or,  when  taken  on  exe- 
cution or  attachment,  are  claimed  by  any  person  other  than 
the  defendant,  the  owner  or  claimant  may  bring  an  action 
for  the  possession  thereof."  2  G.  &  H.,  §  128,  p.  127.  The 
complaint,  in  such  a  case,  need  only  state  the  plaintiff's 
right  to  the  ]>06se86ion  of  the  property,  its  description  and 
value,  and  that  it  was  wrongfully  taken  or  unlawfully  de- 
tained from  him,  to  enable  him  to  prosecute  a  suit  for  the 
recovery  of  the  possession.  He  need  not  ask  for  the  imme- 
diate possession  of  the  property;  and  an  order  for  its  seiz- 
ure and  delivery  to  him  is  not  necessaiy  to  enable  him  to 
prosecute  his  suit.  He  may  leave  the  possession  to  be  de- 
termined by  the  final  judgment  in  the  case.  But  if  he 
claims  the  immediate  possession,  at  the  commencement  of 
the  suit,  then  he  must  file  the  affidavit  and  give  ihe  under- 
taking required  by  sections  129  and  182.  In  this  respect, 
our  present  statute  differs  materially  from  that  of  184S. 
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The  statement  in  the  complaint,  that  the  mare  was  seized 
by  the  defendant  to  satisfy  two  fee-bills  in  his  hands,  &c., 
was  unnecessary.  Nor  does  it  render  the  complaint  bad,  as 
an  admission  of  the  right  of  the  defendant  to  seize  and 
hold  the  mare,  because  it  is  averred  that  the  fee-bills  did 
not  conform  to  the  essential  requirements  of  the  law  au- 
thorizing the  issuing  of  fee-bills,  and  were  therefore  void. 
If  this  be  true,  they  did  not  justify  the  officer  in  seizing 
the  mare,  and  the  whole  averment  should  be  regarded  as 
surplusage. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  overrule 
the  demurrer,  and  for  further  proceedings. 

J".  N.  SimSj  for  appellant. 

L.  McClurg^  for  appellee. 


Thb  Indianapolis,  Pittsburgh  and  Cleveland  Railroad 

Company  v.  Marshall. 

Railboaos. — In  JURIES  TO  Animals. — ^The  liabilitj  imposed  by  the  statute 
upon  railroad  companies  for  injuries  to  animals,  without  proof  of  n^Ii- 
gence,  where  the  roads  are  not  fenced,  is  in  the  nature  of  a  police  regu- 
lation, for  the  safety  of  passengers,  and  applies  as  well  to  companies 
organized  under  special  charters,  as  to  those  organized  under  the  general 
law. 

Sake. — ^The  liability  extends  to  all  kinds  of  animals  that  would  bo  kept 
from  the  track  by  an  ordinary  fence,  without  reference  to  the  queation 
whether  they  are  large  enough  to  throw  a  train  off  the  track  when,  run 
over  by  it. 

APPEAL  from  the  Marion  Circuit  Court. 

Elliott,  J. — Suit  by  Marshall  against  the  railroad  com- 
pany to  recover  the  value  of  eleven  sheep  killed  by  a  loco- 
motive and  train  of  6ars  of  the  company,  while  running  on 
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the  track  of  the  railroad,  said  road  not  being  securely 
fenced,  at  the  place  where  the  sheep  passed  upon  the  road 
and  were  killed.  The  railroad  was  constructed  under  a 
special  charter,  granted  by  the  general  assembly  before  the 
passage  of  the  act  of  1853,  ^Ho  provide  compensation  to 
the  owners  of  animals  killed  or  injured  by  the  cars,"  &c., 
"of  any  railroad  company  in  this  State."  Trial  by  the 
court;  finding  and  judgment  for  the  plaintiff  for  fifty-five 
dollars.  A  motion  by  the  defendant  for  a  new  trial  was 
overruled,  as  was  also  a  motion  in  arrest  of  judgment. 

The  case  originated  before  a  justice  of  the  peace,  and  was 
appealed  to  the  Circuit  Court.  The  railroad  company  is 
the  appellant  here.  There  was  no  evidence  of  any  negli- 
gence or  want  of  care  on  the  part  of  those  having  charge 
of  the  locomotive  and  train.  The  record  shows  that  evi- 
dence was  given  on  the  trial  that  ^^locomotives  and  cars, 
while  in  motion,  cannot  be  thrown  off  the  track  by  running 
over  small  stock,  such  as  sheep  or  hogs ;  that  the  wheels 
and  machinery  of  a  train  will  crush  through  all  such  ani- 
mals, without  beiQg  impeded  iu  any  degree,  and  without 
endangering  the  train." 

It  is  claimed  by  the  appellant's  counsel,  that  as  the  appel- 
lant was  incorporated  under  a  special  charter,  in  1848,  con- 
taining no  provision  requiring  the  company  to  fence  its 
roadway,  or,  in  default  thereof,  making  it  liable,  without  re- 
gard to  the  question  of  negligence,  to  compensate  the 
owners  of  animals  which  might  be  killed  or  injured  by  the 
trains  of  the  company,  the  present  enactments  on  that  sub- 
ject can  only  be  sustained,  as  to  the  appellant,  as  a  police 
regulation  for  the  protection  of  human  life,  and  not  for 
the  purpose  of  compensating  the  owner  of  the  animals  so 
killed  or  injured,  and,  hence,  that  the  law  giving  com- 
pensation for  animals  so  killed  or  injured  on  railroads 
not  securely  fenced  cannot,  as  against  the  appellant,  apply 
to  all  kinds  of  animals,  but  only  to  those  of  such  size  as, 
when  run  upon,  or  over,  would  be  liable  to  endanger  the 
tram,  or  throw  the  cars  off  the  track,  and  thereby  endanger 
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the  lives  of  persons  traveling  on  soch  train;  that  as  the 
evidence  in  this  case  showed  that  no  such  danger  could  re* 
suit  from  the  presence  of  sheep  on  the  track,  the  finding 
and  judgment  should  have  been  for  the  appellant. 

This  is  the  only  question  in  the  case.  It  has  been  re* 
peatedly  held  by  this  court,  that  the  act  in  question  (Acts 
1853,  p.  113,)  is  in  the  nature  of  a  police  regulation,  the 
principal  object  of  which  is  the  protection  of  the  lives  of 
passengers.  This  object  is  sought  to  be  secured  by  making 
railroad  companies,  whose  roads  are  not  securely  fenced, 
liable  for  all  animals  killed  or  injured  thereon  by  their 
trains,  without  regard  to  the  question  of  negligence.  This 
absolute  liability  is  in  the  nature  of  a  penalty  for  failing  to 
fence  their  road.  It  presents  an  inducement  to  railroad 
companies  to  fence,  by  making  it  their  interest  to  do  so,  to 
avoid  the  penalty.  If  it  be  admitted  that  the  law  can  only 
be  sustained,  as  against  the  appellant,  as  a  police  regulation, 
and  that  the  presence  of  sheep  on  the  track  could  not 
possibly  endanger  the  lives  of  passengers,  still,  the  con- 
clusion drawn  therefrom  by  the  appellant's  counsel  does  not 
legitimately  follow,  and  cannot  be  sustained.  As  a  police 
regulation  for  the  preservation  of  human  life,  it  was  com- 
petent for  the  law-making  power  to  compel  railroad  com- 
panies to  fence  their  roads  by  the  imposition  of  any  reiison- 
able  penalty  that  might  be  deemed  necessary  to  accomplish 
the  object.  Indeed,  no  valid  reason  is  perceived,  why  they 
might  not  be  prohibited  from  running  trains  on  unfenced 
roads,  if  such  a  prohibition  were  deemed  necessary.  The 
penalty  imposed  by  the  present  Law  is,  that  when  their 
roads  are  not  securely  fenced,  railroad  companies  shall  be 
liable  to  the  owner  for  the  value  of  animals  killed,  or  for  the 
injury  done  them,  without  regard  to  the  question  of  negli- 
gence. No  distinction  is  made  as  to  the  kind  or  size  of 
animals,  all  are  included,  or  at  least  all  that  would  be  kept 
from  the  roadway  by  a  reasonable  fence.  In  ihe  ease  at 
bar,  it  is  not  claimed  that  the  road,  at  the  time,  was  securely 
fenced  against  animals  of  such  size  as  if  run  upon,  or  over, 
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would  be  liable  to  throw  trains  off  the  tradk^  and  thereby 
endanger  human  H£e,  and,  without  such  showing,  we  think 
the  company  ia  not  in  a  condition  to  present  the  question  as 
to  whether  more  is  required. 

The  judgment  is  affirmed,  with  costs. 

/.  Dams,  for  i^pellant. 

N.  B.  Taylor  J  for  appellee. 


Andrews  and  Others  v.  Powell.  l^gfloB 

ll65     81 

SsmAiKDro  OMosn. — ^The  statute  authorises  a  temporarj  restraining 
order  to  be  granted  until  notice  can  be  giyen,  but  when  such  an  order  is 
granted  in  term,  it  is  unreasonable  to  extend  it  until  the  next  term.  The 
error,  howeyer,  is  not  available  on  an  appeal  from  a  final  trial  on  the 
merits. 

BzTBivuv  Stamp. — After  the  defendant  has  appeared  to  the  action,  it  is  too 
late  to  object  that  the  summons  was  not  properly  stamped. 

Attachmbnt — Justice  of  thb  Piucs. — When  in  a  proceeding  in  attach- 
ment before  a  Justice  of  the  peace  against  a  non-resident,  the  writ  of  at- 
tachment is  returned  no  property  found,  but  a  summons  in  garnishment 
is  serred,  notice  of  the  pendency  of  the  suit  must  be  given  by  three  sue- 
cessiTe  publications,  the  last  of  which  must  be  thirty  days  before  tho  day 
of  trial. 

Saue. — Where,  in  such  case,  the  record  of  the  justice  shows  that  such  notice 
was  not  given,  the  judgment  is  void. 

Sjlmb. — Garwishbes. — Jukisdiction. — When  each  of  several  claims  filed 
before  a  justice  in  a  proceeding  in  attachment  is  within  the  juris- 
tion  of  the  justice,  judgment  may  be  rendered  against  a  garnishee  for 
the  aggregate  amount  of  such  claims,  though  such  aggregate  be  abovo  the 
jurisdiction  of  the  justice. 

APPEAL  from  the  Warren  Common  Pleas. 

Ray,  C.  J. — The  appellee  filed  his  complaint  to  enjoin  the 
collection  of  a  j  iidgment  obtained  against  him  as  garnishee  in 
attachment.  The  complaint  alleged  that  separate  and  sev- 
eral judgments  had  been  obtained,  by  certain  of  the  appel- 
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lants,  against  one  Delay,  and  that  a  judgment  had  been 
rendered  against  the  appellee,  Powdlj  as  garnishee,  for  the 
sum  of  seven  hundred  and  ninety-seven  dollars.  The  pro- 
ceedings were  had  and  the  judgments  obtained  before  a 
justice  of  the  peace.  The  complaint  for  an  injunction  was 
filed  during  the  term  of  the  Court  of  Common  Pleas,  and 
as  the  complaint  showed  that  notice  could  not  be  given, 
and  that  an  emergency  existed,  the  court  granted  a  restrain- 
ing order  until  the  next  term  of  the  court.  At  the  next 
term  of  the  Court  of  Common  Pleas,  the  record 
shows  that  both  parties  appeared,  and  the  defendants 
moved  to  dissolve  the  restraining  order.  No  reason  le 
stated  in  the  record,  but  we  are  informed  by  the  brief  of 
counsel  that  it  was  insisted  that  the  court  should  not  have 
granted  the  restraining  order  until  after  notice,  and  that  at 
all  events  an  earlier  day  should  have  been  fixed  for  the 
hearing  of  the  motion.  The  statute  authorizes  a  temporary- 
restraining  order  to  be  granted  until  notice  can  be  given,  and 
although  it  seems  unreasonable  to  extend  the  order,  without 
any  hearing,  until  the  next  term  of  the  court,  the  error 
cannot  avail  the  appellants  upon  appeal  from  a  final  trial 
of  the  action  and  a  judgment  upon  the  merits. 

The  defendants,  upon  the  overruling  of  the  motion  to 
dissolve  the  restraining  order,  entered  a  motion  to  dismiss 
the  case  for  want  of  a  revenue  stamp  upon  the  process. 
This  motion  was  properly  overruled,  as  the  defendants  had 
entered  a  general  appearance  to  the  action 

A  demurrer  was  filed  to  the  complaint,  on  the  ground 
that  the  facts  stated  did  not  constitute  a  cause  of  action. 
This  demurrer  was  overruled.  It  is  alleged  in  the  com- 
plaint that  the  attachment  proceedings  before  the  justice 
were  commenced  on  the  seventh  day  of  March,  and  that  on 
the  eleventh  day  of  the  same  month  a  return  of  "not  found, 
being  out  of  the  State,"  was  made  as  to  the  defendant 
Dday,  There  was  also  a  return  of  "  no  property "  to  the 
writ  of  attachment,  and  the  appellee  was  served  with  gar- 
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niahee  process.  The  judgment  was  rendered  on  the  fif- 
teenth day  of  the  month  following. 

Sections  75  and  122  of  the  justices  act  provide  that  at- 
tachment proceedings  before  justices  must  be  governed  by 
the  rules  prescribed  for  the  prosecution  of  such  writs  in 
other  courts.  The  same  provision  is  made  in  section  196 
of  the  act  concerning  attachments.  Section  180  of  this 
act  provides  that  final  judgment  against  the  garnishee  shall 
not  be  rendered  until  the  action  against  the  defendant  in 
,  attachment  is  determined.  The  publication  required  could 
not  have  been  given  in  this  case  between  the  date  of  the 
filing  of  the  complaint  before  the  justice  and  the  rendering 
of  the  judgment  against  the  defendant  in  the  attachment  pro- 
ceedings, and  against  the  appellee  as  garnishee.  Vfo  are  not 
informed  of  any  provision  of  the  statute  authorizing  a  shorter 
notice  than  a  pulTlication  for  three  weeks  successively,  thirty 
days  before  the  day  fixed  for  the  trial.  2  G.  &  H.,  §  88, 
p.  63;  id.  §  315,  p.  194.  Section  196  of  the  act  on  the  subject 
of  attachments  provides  that  in  proceedings  before  a  justice, 
^' where  a  sunmions  has  not  been  served,  and  property  has 
been  attached,  the  justice  shall  give  three  weeks  notice," 
4c.,  "and  fix  the  day  of  trial  at  the  expiration  of  said 
notice,"  but  as  the  complaint  avers  that  no  property  was 
attached,  the  case  before  us  is  not  within  the  provisions  of 
this  section.  The  complaint  was  therefore  sufiScient,  as  it 
showed  that  the  justice  had  no  jurisdiction  of  the  defend- 
ant in  the  attachment  proceedings,  and  that  the  judgments 
rendered  therein  were  void. 

An  answer  filed  by  the  appellants  presents  the  question 
of  jurisdiction,  under  the  state  of  facts  we  have  discussed, 
and  a  demurrer  was  properly  sustained  to  the  paragraph. 
On  the  trial,  the  record  of  the  justice  was  introduced  in 
evidence,  and  sustains  the  finding  and  judgment  of  the 
Court  of  Common  Pleas,  as  it  clearly  shows  a  want  of  ju- 
risdiction in  the  justice  of  the  person  of  the  defendant  in 
the  attachment  proceedings.  It  is  urged  by  the  appeUee 
that  the  judgment  against  the  garnishee  is  void)  because  th^ 
Vol.  XXVn.— 20 
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amount  is  beyond  the  jurisdiction  of  the  justice.  The  sep- 
arate claims  against  the  attachment  defendant  were  all 
within  the  limit  of  the  jurisdiction  of  the  justice,  and 
therefore  he  might  properly  reader  a  judgment  for  the 
entire  amount  of  these  claims  against  the  garnishee.  The 
court  improperly  permitted  the  appellee  to  read  in  evidence 
to  the  jury  his  own  affidavit,  over  the  objection  of  the  ap- 
pellants. On  the  motion  for  a  temporary  restraining  order, 
this  would  have  been  proper,  but  on  the  final  hearing  the 
trial  must  proceed  as  in  ordinary  civil  cases.  The  error, 
however,  will  not  reverse  the  case,  as  the  record  of  the  pro- 
ceedings before  the  justice  shows  a  case  which  entitles  the 
appellee  to  the  relief  granted* 

The  judgment  is  affirmed,  with  costs. 

J.  H.  Brown,  A.  A.  Bice  and  i.  RUey,  for  appellants. 

J.  Park  and  L.  T.  JHUlery  for  appellee.   * 


Carr  and  Others  v.  Collins  and  Others. 

PRACTICB. — Suit  against  A,  upon  an  aocount  for  goods  sold.  Ansircr  in  de- 
nial, and  also,  in  another  paragraph,  that  the  goods  sued  for  were  sold  bj 
the  plaintiff  to  the  defendant  and  one  B,  who  were  partners  in  trade,  and 
not  to  the  defendant  alone,  and  that  the  plaintiff  was  indebted  to  the 
firm  of  A  and  B  upon  an  account  which  was  filed  with  the  answer. 
Prayer  that  B  should  be  made  a  party  defendant,  which  was  ordered  bj 
the  court  B  appeared  and  answered,  though  there  was  nothing  alleged 
against  him  in  the  complaint,  and  also  joined  with  A  in  another  answer, 
upon  which  the  plaintiff  was  required  by  the  court  to  make  up  an  issue. 

Held,  that  the  statute  giyes  no  countenance  to  such  practice. 

APPEAL  from  the  Sancock  Circuit  Court. 

Frazer,  J. — This  T^as  a  suit  by  the  appellants  against  one 
of  the  appellees,  John  0.  G.  CdlinSj  upon  an  account  An 
answer  in  eight  paragraphs  was  filed.    The  eighth  para- 
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graph  averred  that  the  account  sued  upon  had  accrued,  not 
agunst  the  defendant  alone,  but  against  him  and  one  Darius 
OolUnSj  who  were  partners;  that  goods  amounting  to  $382, 
mentioned .  in  a  bill  of  particulars  annexed  to  the  para- 
graph, were  sold  by  the  firm  of  CoUins  ^  Co.  to  the  plain- 
tifla,  "wherefore  said  Darius  is  a  necessary  and  proper 
party  to  the  determination  of  the  suit,"  and  there  was  a 
prayer  that  the  court  make  him  a  party  defendant  to  the 
action  and  require  him  to  answer  thereto.     The  general 
denial  was  one  of  the  paragraphs  of  the  answer.    The 
plaintiffs  moved  in  vain  to  strike  out  the  eighth  paragraph, 
and  the  court  ordered  Darius  to  be  summoned,  the  plaintiffs 
excepting.     At  the  next  term,  the  court  overruled  a  motion 
to  require  the    plaintiffs  to  amend  their  complaint    by 
making  Darius  a  defendant.    He,  however,  appeared  and 
filed  an  answer;  to  what,  we  are  at  a  loss  to  know,  there 
being  nothing  alleged  against  him.    He  and  John  also  filed 
a  joint  answer.     The  plaintiff  was  compelled  by  the  court 
to  take  issue  upon  this  latter  answer.     It  is  proper  to 
say,  that  all  this  occurred  in  the  Hancock  Common  Pleas,  the 
case  having  been  afterwards  certified  to  the  Circuit  Court. 
In  that  court,  the  Collinses  obtained  judgment  for  one  hun- 
dred and  sixty-four  dollars. 

We  must  vindicate  the  statute  against  the  suspicion  that 
it  gives  any  countenance  to  the  practice  which  was  adopted 
by  the  Common  Pleas  Court.  We  forbear  to  discuss  the 
matter,  for  the  reason  that  it  cannot  be  done  with  such 
gravity  as  the  profession  have  a  right  to  expect  in  the  opin- 
ions of  this  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  set  aside  all  the  proceedings 
subsequent  to  and  including  the  order  making  Darius  Col- 
lins a  defendant,  and  to  proceed  according  to  this  opinion. 
71  A.  Hendricksj  0.  B.  Hord  and  G.  Y.  Atkinson^  for  appel- 
lants. 
Jf.  M.  Bay,  J.  W.  Gordon  and  W.  March^  for  appellees. 
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GOODRICH  V.  Friedersdorfp  and  Others. 

SflXKirF's  Salb. — RxDBMPTioii. — ^A  purohased  certain  real  estate  upea  a 
decree  of  foreclosure  ia  Ms  f^Tor  against  B,  and  receiTed  from  the  sheriff 
a  certificate  of  purchase,  under  an  agreement  that  B  might  redeem  within 
a  year.  C,  during  the  year,  purchased  of  B  the  equity  of  redemption, 
and  instituted  proceedings  against  A  to  enforce  his  right  to  redeem.  The 
issue  was  found  in  faror  of  C,  and  a  decree  was  entered  that  the  sheriff 
conTey  the  lands  to  C.  Afterwards,  certain  judgment  creditors  of  B, 
whose  judgments  were  liens  on  the  equity  of  redemption,  instituted  pro* 
oeedings  to  enforce  the  lien  of  their  judgments. 

ffeldj  that  the  rights  of  the  judgment  creditors,  who  were  not  parties  to  the 
suit  instituted  by  C  against  A  to  enforce  his  right  to  redeem,  could  not  he 
affected  by  the  novel  decree  rendered  in  that  case,  and  as  to  them  the 
case  stands  as  if  A  had  Yoluntarily  submitted  to  the  redemption. 

Heldj  also,  that  the  judgment  creditors  were  entitled  to  enforce  the  lien 
of  their  judgments  against  the  lands,  subject  to  the  lien  of  C  for  ihe 
amount  paid  by  him  to  redeem  A's  judgment. 

ffeldf  also,  that  evidence  of  the  value  of  improvements  made  by  C  upon  the 
land  was  not  admissible,  but  evidence  of  the  amount  of  taxes  paid  by 
him  after  redemption  was  admissible. 

Vekdict. — Semblej  that  a  general  verdict  for  the  plaintiff  in  such  a  case, 
without  some  special  findings,  would  not  enable  the  court  to  pronounce  a 
proper  judgment 

Burden  of  thb  Issue. — ^When,  under  the  pleadings,  no  proof  is  required  to 
enab]e  the  plaintiff  to  recover,  the  burden  of  the  issue  is  upon  the  defend- 
ant, and  he  is  entitled  to  open  and  close. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Frazer,  J. — The  complaint  was  by  Friedersdoiffj  a  judg- 
ment creditor  of  Marshy  against  Marsh  and  Goodrich^  and 
divers  judgment  creditors  of  Marsh.  The  object  of  it  was 
to  subject  certain  real  estate,  the  legal  title  to  which  was 
in  Goodrich,  to  execution  to  satisfy  the  plaintiff's  judgment. 
The  judgment  creditors  who  were  made  defendants,  by 
their  pleadings,  made  themselves  co-plaintiffs  with  Frieders- 
dorfff  seeking  the  same  relief. 

Having  alleged  the  obtaining  of  the  plaintiff*'s  judgment 
on  the  16th  of  October,  1861,  the  return  of  an  executioa 
nidla  bona,  and  the  insolvency  of  Marsh,  the  material  facts 
of  the  complaint  are,  that  on  the  16th  of  December^  1857, 
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Marsh  had  mortgaged  the  lands  in  question  to  one  Poguey 
to  secure  the  latter  as  his  accommodation  indorser;  that  on 
the*  9th  of  SepteTrJber,  1861,  Pogue  commenced  a  suit  to  fore- 
close his  mortgage,  obtained  a  decree  for  f  6,198  10,  on  the 
10th  of  October  of  the  same  year,  and  on  the  7th  of  the  fol- 
lowing December  became  the  purchaser  of  the  lands  at  a 
sheriff^s  sale  under  the  decree,  for  $2,500.    It  was  alleged 
that  the  actual  indebtedness  to  Poffue  secured  by  the  mort- 
gage, and  unpaid  at  the  date  of  his  decree,  was  only  about 
$1,800,  and  that  Pogue  at  the  time  of  his  purchase  believed 
that  the  lands  were  subject  to  redemption  from  the  sheriff's 
sale,  under  the  act  of  June  4th,  1861,  and  accordingly  took 
from  the  sheriff  a  certificate  of  purchase,  such  as  that  act 
authorizes,  and  Marsh  held  possession  of  the  land  for  a  year 
thereafter;  that  the  only  amount  due  Pogv^  was  upon  pay- 
ments made  upon  indorsed  paper  of  Marshy  given  after  the 
taking  effect  of  the  redemption  act  of  June  4, 1861,  which 
was  ^ven,  however,  in  renewal  of  paper  mentioned  in  the 
mortgage ;  that  Pogue  assigned  his  certificate  of  purchase, 
for  value,  to  one  Weyer^  on  the  first  day  of  February,  1862, 
guaranteeing  to  Weyer  that  the  judgment  and  sale  by  the 
sheriff  were  valid ;  that  Weyer,  at  the  expiration  of  a  year 
from  the  date  of  the  sheriff's  sale,  demanded  a  deed  from 
the  sheriff,  who  refused  to  make  such  deed,  upon  the  ground 
that  Goodrich  claimed  the  land,  and  to  have  redeemed  it 
from  the  sheriff's  sale;  that  on  the  9th  of  December,  1862, 
Weyer  brought  suit  to  compel  the  sheriff  to  convey  to 
him,  making  Goodrich  and  Mar^h  defendants  to  his  com- 
plaint;  that  Goodrich  appeared  to  that  suit,  and  filed  a 
cross-complaint,  wherein  he  alleged  that  he  was  the  assignee 
of  the  judgment  of  Priedersdorff,  and  that  Pogue  had  made 
his  purchase  at  sheriff's  sale  upon  an  agreement  with  Marsh 
to  permit  the  latter,  or  any  one  claiming  under  him,  to  re- 
deem within  a  year  by  paying  92,760,  whereby  Marsh  was 
induced  to  forego  the  privilege  of  staying  the  judgment^ 
and  to  relax  exertions  to  raise  money  to  discharge  the 
some^  and  to  procure  bidders,  &c.,  of  all  which  Weyer  had 


810  SUPEEME  COURT  OF  INDIANA. 

Goodrich  ff.  Friederadorff  and  Others. 

notice ;  that  he,  Goodrich^  had  purchased  of  Marshy  withm 
the  year,  the  right  or  equity  of  redemption,  in  consideration 
of  an  agreement  hy  him  to  pay  the  redemption  money,  and 
of  his  purchasing  of  Marshes  wife,  for  $2,000,  her  contingent 
interest  in  the  land;  that  he  had  tendered  Weyer  $2,750  to 
redeem.  It  was  further  alleged  by  Friedersdorffj  that  upon 
tiie  trial  of  the  ease  of  W^er  v.  Goodrich,  ih^  MefflHwam 
of  Goodrich's  croBS-complaint  were  found  to  be  tme,  and 
that  he  obtained  a  decree  settling  the  title  to  the  lands  in 
him,  and  requiring  the  sheriff  to  execute  to  him  &  deed 
therefor.  It  was  also  alleged  that  Goodrich,  on  the  6th  of 
December,  1862,  procured  the  plaintiff  to  assign  his  judg- 
ment to  him,  ^Ho  use  in  acquiring  title  to  the  mortgaged 
lands,  promising  to  pay  $300  therefor,  on  condition  that  he 
could  so  use  it;  that  in  May,  1863,  he  represented  to  the 
plaintifi*  that  he  could  not,  and  did  not,  so  use  the  judgment^ 
and  could  not,  and  did  not,  redeem  under  it,  by  which  rep- 
resentations he  induced  the  plaintiff  to  take  a  re-assign- 
ment thereof;  that  the  agreement  of  Pogue  with  Marsh  to 
permit  the  redemption  was  in  parol,  but  that  the  same  was 
recited  in  the  written  conveyance  of  the  equity  of  redemp- 
tion from  Marsh  to  Goodrich;  that  Gi>odrich's  attorney, 
pending  the  cause  of  Weyer  v.  Goodrich,  had  notice  of  said 
agreement,  and  that  satisfaction  was  entered  of  the  Pogue 
judgment;  that  the  balance  of  the  $2,750  received  for  the 
redemption  of  the  lands,  after  paying  Pogue  the  $1,800 
really  due  him,  was  applied  in  paying  for  the  services  of 
Groodrich's  attorney  in  that  cause,  and  to  discharge  other 
debts  of  Marsh  for  which  Pogue  was  liable,  but  not  secured 
by  the  mortgage  to  him ;  that  Gi>odrichy  having  tendered  to 
Weyer  the  redemption  money,  afterwards,  on  the  same  day, 
paid  the  same  into  the  clerk's  office  to  effect  a  redemption 
of  the  land,  claiming  to  redeem  as  a  judgment  creditor,  by 
virtue  of  the  plaintiff's  judgment  assigned  to  him;  that 
neither  Marsh  nor  Pogue,  at  any  time  before  the  sheriff's 
sale  to  Pogue,  made  known  the  amount  actually  due  Pogue 
on  the  mortgage,  and  the  plaintiff'  had  no  notice  of  the 
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troe  amount  thereof,  nntil  after  the  time  for  redemption 
had  expired,  and  that  the  sheriff's  certificate  was  only  given 
because  of  the  belief  that  the  lands  were  by  law  subject  to 
redemption;  that  the  assignment  from  Marsh  to  Goodrich 
was  without  valuable  consideration,  and  that  Goodrich  holds 
in  trust  for  Marsh.  A  demurrer  by  Goodrich  to  the  com- 
plaint was  overruled,  and  this  ruling  is  assigned  for  error. 
It  is  conceded  upon  both  sides  that  Marsh  had  the  right 
to  redeem  the  lands  from  Pogue^s  purchase,  at  any  time 
within  one  year  from  the  date  ^f  that  purchase.  Upon  the 
basis  of  that  right,  Gi>odrich  procured  his  title  by  solemn 
judgment  of  the  Jefferson  Circuit  Court,  though  it  does  not 
escape  notice  that  the  mode  adopted  by  that  court  to  give 
him  the  relief  which  he  claimed  to  be  entitled  to,  in  conse- 
quence of  having  acquired  the  right  to  redeem,  was  rather 
novel.  To  redeem  as  assignee  of  Marsh  would  be  to  avoid 
the  consequence  of  the  sheriff's  sale,  the  conveyance  by  the 
sheriff  of  a  title  under  that  sale ;  but  the  court  directed 
that  very  conveyance  to  be  made.  To  the  parties  then 
before  the  court,  no  wrong  could  result  by  the  proceeding, 
and  as  the  parties  here  seeking  relief  were  not  parties  to 
that  record,  they  cannot  be  affected  by  it.  As  to  them, 
Goodrich  must  be  held  to  be  merely  in  the  position  which 
he  had  a  right  to  occupy  in  view  of  the  facts.  He  must,  as 
against  the  appellees,  be  deemed  to  stand  exactly  as  he 
would  if  Weyer  had  voluntarily  received  the  redemption 
money  and  canceled  the  sheriff's  certificate  of  purchase. 
It  was  not  in  the  power  of  the  Circuit  Court,  by  its  decree 
in  the  case  of  Weyer  v.  Goodrich^  to  cut  off  the  rights  of 
judgment  creditors  of  Marshy  who  had  no  opportunity  to 
be  heard.^  They  can  yet  assert  the  actual  truth  and  obtain 
such  relief  as  they  are  entitled  to  under  it.  It  is  not  true, 
assuming  the  verity  of  the  complaint,  that  there  was  no 
redemption  from  the  sheriff's  sale.  There  was  such  re- 
demption, in  fact,  before  the  expiration  of 'the  time  limited 
therefor,  and  these  creditors  may  now  claim  whatever  ben- 
efit shall  accrue  to  them  in  consequence  of  it,  notwithstand- 
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ing  the  peculiar  form  of  a  decree  to  which  thej  were  not 
parties.  This  proposition  is  elementary,  and  does  not  re- 
quire that  authorities  shall  be  cited  in  its  support  The 
case,  then,  as  made  by  the  complaint,  may  be  briefly  stated 
as  follows:  Goodrichj  a  purchaser  from  Marshy  redeemed 
from  the  dierifi''s  sale,  made  in  pursuance  of  Pogue^s  decree 
of  foreclosure.  The  appellees  hold  judgments,  which  were 
liens  on  the  equity  of  redemption  held  by  Marsh;  and  the 
question  presented  by  the  demurrer  is,  whether  such  judg- 
ment creditors  can,  after  such  redemption,  reach  the  land 
for  the  purpose  of  satisfying  their  claims  out  of  whatever 
money  may  be  realized  upon  its  sale,  after  first  paying  to 
Goodrich  the  amount  advanced  by  him  to  redeem,  with  in- 
terest. Thus  stated,  the  question  is  a  very  plain  one,  and  it 
seems  to  us  can  only  be  answered  in  the  affirmative.  We 
think,  therefore,  that  the  demurrer  to  the  complaint  was 
correctly  overruled. 

The  answer  of  Goodrich  was  in  two  paragraphs.  The 
first  is  of  gi^at  and  unnecessary  prolixity.  *It  repeats  many 
of  the  averments  of  the  complaint,  and  attempts  to  give  a 
narrative  of  the  whole  transaction.  The  material  new 
matter  which  it  introduces  into  the  record  is,  that  Pogui^s 
decree  was  entered  for  too  much,  by  mistake  of  his  attor- 
ney, but  that  the  judgment  creditors  were,  before  sale,  no- 
tified of  the  amount  actually  due,  viz.,  92,600 ;  that  Pogue 
bid  off  the  property  upon  an  agreement  to  allow  Marsh 
and  his  assignees  to  redeem  within  one  year,  for  $2,750; 
that  the  act  of  June  4, 1861,  did  not  influence  the  parties  or 
the  sheriff;  that  the  indebtedness  to  Pogue  had  accrued  be* 
fore  the  passage  of  that  act ;  that  in  consideration  of  MardCs 
assignment  to  Goodrich  of  his  equity  and  right  of  redemp* 
tion,  the  latter  paid  $2,500  to  the  wife  of  Marahj  ^to  extin- 
guish her  contingent  right  of  dower,"  and  received  from 
her  a  deed  of  quit-claim ;  also  that  he  paid  $211  to  redeem 
the  lands  from  a  sale  for  taxes ;  also  that  he  paid  Weyer  to 
redeem  $2,750 ;  that  he  also  paid  $500  to  one  Harrmgtony 
for  the  benefit  of  Marsh;  that  Chodrich  has  made  lastiii^ 
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improvements  on  the  lands,  of  the  value  of  (l^dOO,  pud  has 
paid  $400  for  taxes ;  that  he  did  not  use  the  plaintiff's  judg- 
ment in  redeeming;  that  Marsh  had,  during  the  year,  inef- 
fectoally  requested  the  plaintiff^  as  a  creditor,  to  redeem  from 
Popju^s  purchase,  informing  him  of  the  nature  of  the  agree- 
ment with  Pogue.  It  is  denied  that  any  execution  had,  before 
the  commencement  of  the  suit,  been  issued  upon  the  plain- 
tiff's judgment  and  returned  ^^nvJUa  IxmaP 

The  second  paragraph  differs  from  the  first  only  in  ask- 
ing that  his  advances  for  redemption,  taxes  and  improve- 
ments, and  to  Marsh  and  wife,  be  declared  a  lien  on  the 
lands,  and  to  have  priority  over  the  judgments  sought  to 
be  enforced  against  it. 

The  reply  was:  1.  The  general  denial.  2.  That  Goodrich 
redeemed  tiie  premises  from  the  sheriff's  sale  to  Pogue,  and 
is  thereby  estopped  from  claiming  title  through  that 
salel  3.  As  to  GhodrieKs  claim  for  advances  to  Mrs. 
Marsh  for  her  contingent  right,  that  she  is  dead;  and 
as  to  taxes  and  improvements,  that  he  has  taken  the  profits 
since  1863,  worth  t^OO,  and  has  cut  down,  removed 
and  sold,  timber  trees  growing  thereon,  of  the  value  of 
(2,000,  which  exceeds  all  moneys  advanced,  improve- 
ments, &c. 

There  was  a  jury  trial,  which  resulted  in  a  general  verdict 
for  the  plaintiff,  with  answers  to  special  interrogatories,  to- 
wit:  that  Ooodrich  redeemed  from  the  sale  to  Pogue  under 
a  special  contract  between  Pogue  and  Marsh,  and  tKat  no 
part  of  the  amount  due  Pogue  at  the  date  of  his  judgment 
of  f6reclo8ttre  had  accrued  upon  a  contract  made  subsequent 
to  June  4, 1861.  A  motion  for  a  new  trial  was  overruled^ 
and  a  decree  entered  directing  the  sale  of  the  property  to 
satisfy  the  judgments  of  the  appellees,  in  their  order,  sub- 
ject to  a  lieu  in  favor  of  the  appellant  for  (2,750,  the  money 
paid  by  him  to  redeem  from  the  sherifi''s  sale  to  Pogue,  with 
interest  upon  that  sum  from  the  date  of  its  payment. 

A  number  of  questions  arise  out  of  the  refusal  to  grant 
anewtriaL 
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Goodrich  was  refused  the  right  to  begin.  The  answer 
traverses  no  material  allegation  of  the  complaint  which  was 
essential  to  the  plaintiff's  recovery,  and  no  proof  was  there- 
fore necessary,  upon  the  pleadings,  to  entitle  the  plaintiff  to 
recover.  2  G.  &  H.,  §  74,  p.  100.  The  jury  was  so  in- 
structed, and,  we  think,  correctly.  In  such  a  state  of  the 
case,  the  defendant  has  the  right  to  be^n.  Judah  v.  The 
Tnistees  of  Vincennes  University^  28  Ind.  272.  It  was  wholly 
immaterial  whether  the  redemption  from  the  sheriff's  sale 
was  accomplished'  in  virtue  of  the  statute,  or  under  a  con- 
tract. The  fact  of  redemption  was  important,  not  how  or 
wherefore  it  became  a  fact.  Of  the  answer,  it  may  be  further 
remarked  that  the  first  paragraph  was  of  np  consequence 
whatever,  as,  in  our  view,  it  did  not  amount  to  a  bar,  though 
pleaded  as  such.  The  second  was  in  the  nature  of  a 
counter-claim,  seeking  to  secure  protection  to  Goodrich's 
equities,  and  being  denied  by  the  reply,  he  had  the  burden 
of  the  issue. 

The  appellants  offered  evidence  on  the  trial  to  prove  that 
Marsh  had,  during  the  year  succeeding  the  sheriff's  sale  to 
PoguCy  informed  each  of  the  appellees  of  his  agreement  for 
redemption  with  PoguCy  and  requested  each  of  them,  as 
judgment  creditors,  to  redeem,  which  they  declined  to  do. 
This  evidence  was  excluded,  and,  we  think,  correctly.  Ac- 
cording to  the  view  of  the  case  already  expressed,  the  pro- 
posed evidence  would  have  been  entirely  immaterial. 

The  appellant  also  offered  to  prove  the  value  of  improve- 
ments made  by  him,  and  that  he  made  them  believing  in 
good  faith  that  he  had  a  good  title.  This  evidence  was,  we 
think,  properly  excluded.  We  know  of  no  authority  for 
entering  into  the  investigation  of  the  value  of  improve* 
ments  in  a  case  like  this ;  none  is  cited,  and  we  think  that 
none  can  be  found. 

The  court  refused  to  permit  the  appellant  to  prove  the 
amount  of  taxes  paid  by  him  upon  the  lands  after  he  had 
redeemed.  We  are  of  opinion  that  this  was  error.  The 
appellees  do  not  question  that  Goodrich  was  entitled  to  soc- 
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ceed  to  the  rights  of  Pogue^  in  consequence  of  having  re- 
deemed, and  that  he  is  tiierefore  entitled  to  a  lien  for  the 
money  advanced  to  effect  the  redemption.  But  the  taxes 
paid  constitute  a  paramount  lien,  and  their  pajjBfint  mwm 
necessary  to  protect  him,  and  bmred  akto  to  the  henefit 
cf  tiie  jirdgment  creditorB  who  seek  now  to  enforce  their 
liens,  subject  to  ChodricKs.  It  seems  to  us  that,  under  the 
circumstances,  equity  clearly  requires  that  the  money  so 
paid  by  him  for  taxes  shall  also  be  regarded  as  a  lien  in  his 
favor,  having  priority  over  the  judgments.  The  circum- 
stances justify  the  application  of  the  equitable  doctrine  of 
substitution,  whereby  Goodrich^  for  the  taxes  paid,  is  remit- 
ted to  the  lien  by  which  the  property  was  held  for  their 
payment.  Savford  v.  McLean^  3  Paige  117;  Bank  of  the 
United  States  v.  Peter,  18  Peters  123. 

There  were  twenty-four  causes  assigned  for  a  new  trial, 
one  of  which  was  the  refusal  to  give  each  of  thirty  instruc- 
tions to  the  jury,  and  therefore  involves  as  many  propo- 
sitions.  We  cannot  be  expected  to  notice  each  of  these 
matters  in  detail,  and  we  forbear  any  further  remark,  inas- 
much as  the  points  involved,  so  far  as  they  are  important, 
are  fully  determined  by  what  has  already  been  said. 

A  motion  by  Goodrich  for  judgment  in  his  favor  upon 
the  verdict  was,  we  think,  correctly  overruled.  We  have 
seen  that  the  facts  found  in  his  favor  were  wholly  imma- 
terial. 

It  is  possible  that  a  general  verdict,  in  the  ordinary  form, 
if  for  the  plaintifEs,  may  not  enable  the  court  to  render  the 
proper  decree  upon  another  hearing.  .  This  is  one  of  the 
consequences  resulting  from  the  anomaly  of  trying  such  a 
case  by  jury.  This  diflSlculty  can  only  be  avoided  by  re- 
quiring some  matters  to  be  specially  found. 

The  pleadings  on  both  sides  require  amendment  to  avoid 
confusion  and  unnecessary  costs.  The  record  is  inexcusably 
incumbered  with  unnecessary  and  redundant  matter,  and 
the  pleadings  are  extended  greatly  by  needless  details  of 
evidence,  and  by  repetitions.    This  is  so  marked  that  we 
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cannot  avoid  some  e3q)ree8ion  of  diBapJ)robation.  We  shall 
direct,  therefore,  that  the  parties  have  liberty  to  amend 
their  pleadings.    A  new  trial  is  also  directed. 

Judgment  accordingly. 

Ray,  C.  J.,  concurred  in  the  judgment,  but  doubted  the 
reasoning. 

H.  W.  Sarrington  and  C.  A.  Korbly,  for  appellant. 

C.  E.  Walker  and  A.  D.  Matthews^  for  appellees. 


"87   3W  _  _ 

146  406  Jackson  r.  FiNcn. 

146    409 

Descents. — Wife's  Portion. — ^Under  section  17  of  the  statate  of  descents 
of  1852}  the  wife  takes  an  interest  of  one-third  in  fee  in  the  lands  of  her 
deceased  husband.  Section  18  of  the  same  statute  merely  suspends  the 
wife's  power  of  alienation  during  subsequent  marriage. 

Sake. — Section  18  is  a  rule  of  descent)  and  not  a  limitation  of  the  estate 
of  the  widow  in  the  lands  of  her  deceased  husband. 

Sake. — A  died  seized  in  fee  of  real  estate,  and  left  suryiving  him  a  widow, 
and  three  children  by  her.  The  widow,  not  having  disposed  of  her  inter- 
est in  the  real  estate,  married  B,  and  afterwards,  with  her  husband, 
entered  into  a  contract  with  G  to  convey  to  him  the  one-third  of  said  real 
estate ;  and  C,  thereupon,  in  B's  presence,  paid  to  her  a  first  Installment 
of  the  purchase  money.  C  afterwards  brought  an  action  against  B  and 
wife  to  recover  back  this  installment. 

Ileld^  that,  as  B  and  wife  could  not,  during  coverture,  alienate  lands  held 
by  the  wife  by  descent  from  a  former  husband,  there  was  an  entire  failure 
of  consideration,  and  C  was  entitled  to  recover  the  purchase  money. 

EM^  also,  that  as  B  executed,  with  his  wife,  a  receipt  for  the  purchase 
money,  and  the  same  was  paid  to  her  in  his  presence,  he  was  answerable 
to  C  for  the  money. 

Pbactice. — The  fkot  that  a  cross-complaint  is  demurrable  will  not  Juali^ 
the  court  in  dismissing  it. 

Save. — But  if  the  cross-complaint  could  not  have  been  amended  so  aa  to 
make  a  cause  of  action^  the  error  will  not  reverse  the  judgment. 

APPEAL  from  the  Wayne  Circuit  Court 
Greoobt,  J. — Jackson  sued  Finch  and  his  wife  to  recover 
back  money  paid  on  an  executory  contract  for  the  sale  of 
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llad.  A  demurrer  was  sustained  to  the  complaint,  as  to  the 
wife.  The  issues  between  the  plaintiff  and  the  husband 
were  submitted  to  a  jury.  Verdict  for  the  defendant. 
Motion  for  a  new  trial  overruled  and  exceptions  filed. 
The  evidence  is  in  the  record. 

Oatharine  Finch,  the  wife  of  the  defendant,  was  the  widow 
of  Christian  Neffy  deceased.  The  latter  died  in  1868,  intestate, 
seized  of  the  land  which  is  the  subject  of  the  contract,  leav- 
ing him  surviving  Catharine,  his  widow,  and  three  children 
by  her,  two  of  whom  still  survive.  Before  the  contract 
was  made  for  the  sale  of  the  land,  the  widow  married  the 
appellee,  Pettis  Finch.  In  Odcber,  1863,  the  appellant  pur- 
chased the  land  of  Catharine  and  her  husband,  agreeing  to 
give  (2,500  therefor,  nine  hundred  dollars  of  which  was 
paid  at  the  time  to  the  wife,  and  the  following  receipt 
given: 

"Received  of  Joseph  Jackson,  ^q  sum  of  nine  hundred 
dollars,  as  the  first  payment  on  the  undivided  one-third  of 
the  farm  of  which  Christian  Neff  died  seized,  and  which 
said  undivided  one-third  we  have  this  day  sold  to  the  said 
Jackson,  for  the  sum  of  twenty-five  hundred  dollars. 

''October  24th,  A.  D.  1868. 

(Signed,)  his 

"Pbttis  X  Pinch, 

mark. 

"Catharinb  Pinch." 

The  land  is  in  Wayne  county.  The  contract  was  made  in 
Illinois.  The  contracting  parties  not  having,  at  the  time, 
a  description  of  the  land,  it  was  agreed  that  Charles  S. 
Burchenal,  who  had  a  power  of  attorney  for  that  purpose, 
should,  as  the  attorney  in  fact  for  Finch  and  wife,  make  the 
deed  to  Jackson,  upon  which  the  latter  was  to  execute  his 
notes  and  mortgage  for  the  residue  of  the  purchase  money. 
Burchenal  made  a  quitclaim  deed  and  tendered  it  to  Jackson, 
but  the  latter  refused  to  accept  it,  demanding  a  warranty 
deed.  This  suit  was  brought  to  recover  back  the  nine 
hundred  dollars. 
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After  the  demurrer  was  eastained  as  to  the  wife^  she  file*d 
her  cross-complaint  for  the  specific  performance  of  the  con- 
tract. The  court  permitted  the  plaintiff  to  withdraw  his 
answer  thereto,  and,  on  the  plaintiff's  motion,  dismissed  the 
cross-complaint.  This  is  assigned  for  error  by  the  wife. 
The  cross-complaint  set  forth  that  the  wife  derived  her  title 
by  descent  from  her  late  husband,  and  that  there  were 
children  alive,  the  fruit  of  her  marriage  with  the  husband 
who  died  seized  of  the  land.  On  the  trial,  the  court  in- 
structed the  jury  that  "if  Fmch  and  wife  sold  the  wife's 
interest  in  the  real  estate,  and  agreed  to  make  a  warranty 
deed  for  the  same,  and  at  the  time  of  sale  represented 
to  the  plaintiff  that  the  wife  had  good  right  to  sell  and  con- 
vey the  same  in  fee  simple,  and  if  Jackson  relied  upon  said 
statements  and  believed  them  to  be  true,  and  if  it  turns  out 
that  the  wife  had  no  title  that  she  could  convey  in  fee  simple, 
but  that  she  could  only  convey  a  life  estate,  the  plain- 
tiff, in  that  case,  would  have  a  right  to  a  return  of  the  pnr- 
chase  money  paid;  and  if  the  defendant  Pettis  Finch  re- 
ceived the  nine  hundred  dollars  paid  by  Jackson  on  the 
purchase,  the  plaintiff  is  entitled  to  a  judgment  for  that 
amount,  with  interest  from  the  commencement  of  this  suit. 
Bui  if  the  plaintiffs  at  the  time  he  purchased  the  land,  was  weU 
acquainted  with  all  the  circumstances  connected  with  the  title  of 
Catharine  Finch,  but  was  mistaken  as  to  the  law  in  relation  to  her 
title  and  her  right  to  convey  the  same;  and  if  a  quitclaim  deed 
has  been  tendered,  conveying  the  interest  of  Catharine  Finch,  the 
plaintiff,  in  that  case,  has  no  right  of  action^  and  cannot  recover 
in  this  kuitr  That  part  of  the  foregoing  instruction  in 
italics  was  excepted  to  by  the  appellant. 

The  court  below  also  instructed  the  jury,  that  under  the 
facts  of  the  case,  the  defendant  and  his  wife  could  not,  at 
the  time  of  the  alleged  agreement,  either  jointly  or  sever- 
ally,  alienate  the  real  estate  in  fee  simple,  and  refused  to 
instruct  them,  that,  under  the  facts  of  the  case,  Finch  and 
wife  could  not,  at  the  time  of  the  alleged  agreement,  either 
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jointlj  or  severally,  alienate  the  land.  Exceptions  were 
taken  to  these  rulings. 

The  court  below  also  instructed  the  jury,  that  "if  the 
plaintifi*,  knowing  Mrs.  Finch  to  be  a  married  woman,  con- 
tracted with  her  for  the  purchase  of  her  title  to  real  estate, 
and  paid  a  sum  of  money  to  her  or  her  attorney,  and 
such  money  was  never  received  or  used  by  the  defendant, 
bat  has  remained  under  the  exclusive  control  of  the  wife, 
and  has  been  invested  in  the  purchase  of  property  in  her 
name,  then  the  plaintiff  cannot  recover  said  sum  of  money 
from  the  defendant,  notwithstanding  he  may  have  been 
present  at  the  making  of  the  contract,  and  joined  with  the 
wife  in  signing  a  receipt  for  such  purchase  money."  To 
the  giving  of  this  instruction  the  appellant  also  excepted. 

The  giving  of  these  instructions,  and  the  refusal  to  give 
the  one  asked  by  the  appellant,  are  the  grounds  of  the  mo- 
tion for  a  new  trial.  Could  Mrs.  Finch  alienate  the  land  in 
question  during  her  marriage  with  the  defendant?  The 
statute  of  descents  provides  that  "if  a  widow  shall  marry 
a  second  or  any  subsequent  time,  holding  real  estate  in 
virtue  of  any  previous  marriage,  such  widow  may  not, 
daring  such  marriage,  with  or  without  the  assent  of  her 
husband,  alienate  such  real  estate;  and  if,  during  such  mar- 
riage, such  widow  shall  die,  such  real  estate  shall  go  to  her 
children  by  the  marriage  in  virtue  of  which  such  real  estate 
came  to  her,  if  any  there  be."  1  G.  &  H.,  §  18,  p.  294. 
This  is  only  a  suspension  of  the  wife's  power  of  alienation 
during  her  marriage  with  the  second  or  subsequent  husband. 
It  is  provided  by  section*  17  of  the  same  statute,  that  "if 
a  husband  die,  testate  or  intestate,  leaving  a  widow,  one- 
third  of  his  real  estate  shall  descend  to  her  in  fee  simple, 
free  from  all  demands  of  creditors."  The  wife  takes  a  fee 
simple  interest  in  the  lands  of  her  deceased  husband  under 
this  statute.    Barnes  et  al.  v.  AUm  et  al.y  25  Ind.  222. 

The  wife,  in  the  case  in  judgment,  had  a  fee  simple  in  an 
undivided  one-third  of  the  lands  of  which  her  late  husband 
died  seized,  with  the  power  of  alienation  suspended  during 
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coverture.  Section  18,  swpruy  is  a  rule  of  desoenty  and  not 
a  limitation  of  the  estate  of  the  widow  in  the  lands  of  her 
deceased  hasband.  PhUpot  et  al.  v.  Webb^  20  Ind.  509.  See 
also  Goodrich  et  al.  v.  Ilyers  et  al^  25  Ind.  10.  The  court 
below  erred  in  the  instructions  givela,  and  in  the  one  refused. 
As  the  wife  had  no  power  of  alienation,  there  was  an  entire 
failure  of  consideration,  and  the  appellant  can  recover  back 
the  money  paid. 

Mr.  Parsons  states  the  rule  thus :  "  When  the  considera- 
tion appears  to  be  valuable  and  sufficient,  but  turns  out  to 
be  wholly  false,  or  a  mere  nuUity,  or  where  it  majr  h&ve 
been  actually  good,  but  before  any  part  of  the  contract  has 
been  performed  by  either  party,  and  before  any  benefit  has 
been  derived  from  it  to  the  party  paying  or  depositing 
money  for  such  consideration,  the  consideration  wholly 
fails,  then  a  promise  resting  on  this  consideration  is  no 
longer  obligatory,  and  the  party  paying  or  depositing 
money  upon  it  can  recover  it  back."    1  Parsons  on  Con.  462. 

The  impossibility  of  performing  the  agreement  of  sale 
was  personal  to  the  promissor,  which  might  not  continue, 
and  the  fault  in  contracting  to  do  that  which  she  could  not 
do,  was  imputable  to  her,  and  not  to  the  appellant;  and  the 
fact  that  the  latter  was  acquainted  with  all  the  facts  was  no 
answer  to  the  action.  See  1  Parsons  on  Con.,  pp.  460,  556, 
note  M7. 

The  wife  parted  with  nothing.  The  husband  was  present, 
taking  part  in  the  transaction,  signing  a  receipt  in  which 
the  sale  is  stated  to  have  been  made  by  the  husband  and 
wife.  Under  such  circumstances,  the  wife's  possession  of 
the  money  is,  in  law,  the  possession  of  the  husband.  The 
latter  is  answerable  to  the  appellant  for  the  money  thus 
paid  over  to  the  wife.  She  can  have  no  separate  property 
in  the  money,  for  the  reason  that  no  consideration  passed 
from  her.  The  promise  to  convey,  if  valid,  was  binding 
alone  on  the  husband. 

The  court  below  erred  in  overruling  the  appellant's  mo- 
tion for  a  new  trial.    The  fact  that  the  ax>B8*complaint  of 
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tiie  wife  was  demurrable,  did  not  justify  the  court  in  dis- 
missing it.  But  this  is  not  an  available  error.  By  no  pos- 
sibility, und^r  the  facts  alleged  and  prov^i  in  this  case, 
coald  the  cross-complidnt  be  amended  so  as  to  make  a  cause 
of  action  in  favor  of  the  wife. 

The  judgment  is  reversed,  witli  costs,  and  the  cause  re- 
manded  to  said  court,  with  directions  to  grant  a  new  trial, 
and  for  further  proceedings. 

ON  PBTinON  FOB  A  BBHEABING. 

Q^RBQORT,  J. — ^An  earnest  petition  for  a  rehearing,  and 
dicta  in  Blackleach  v.  Harvey ,  14  Ind.  664,  seem  to  require 
8oine  forther  notice  of  the  main  question  involved  in  this  case. 
Tlie  learned  judge  who  delivered  the  opinion  in  that  case, 
eays:  <<Tho  statute  of  Glougbstbr  prohibited  the  alienation 
by  the  widow  of  the  estate  ^signed  to  her  as  dower,  but  it 
was  held  that  an  alienation  for  life  simply,  being  no  more 
than  her  interest,  as  it  worked  no  wrong  to  her  heirs,  was 
not  within  the  statute,"  and  cites  Mr.  Chitty 's  note  to  Black- 
.stone,  in  support  of  this  statement.  That  note  is  this: 
"The  mischief  before  the  making  of  this  statute,"  (Glou- 
cester C.  7,)  '^  was  not  where  a  gift  or  feoffinent  was  made 
in  fee  or  for  term  of  life  of  a  stranger,  by  tenant  in  dower; 
for,  in  that  case,  he  in  the  reversion  might  enter  for  the 
forfeiture  and  avoid  the  estate.  But  the  mischief  was,  that 
when  the  feoffee,  or  any  other,  died  seized,  whereby  the 
entry  of  him  in  the  reversion  was  taken  away,  he  in  the  re- 
version could  have  no  writ  of  entry  ad  communem  legem 
until  after  the  decease  of  tenant  in  dower,  and  then  the 
warranty  contained  in  her  deed  barred  him  in  the  reversion 
if  he  were  her  heir,  as  commonly  he  was;  and  for  the  reme- 
dy of  this  mischief  this  statute  gave  the  writ  of  entry  in 
c(m  proviso  in  the  lifetime  of  tenant  in  dower."  2  Inst. 
309.  ^^But  the  statute  was  not  intended  to  restrain  tenant 
in  dower  from  aliening  for  her  own  life,  for  alienation  for 
finch  an  estate  wrought  no  wrong." 
Vol.  XXVn.— 21 
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This  wa8  so  held  in  the  application  of  a  remedial  statute, 
enacted  for  the  purpose  of  providing  a  remedy  for  an  exist- 
ing evil,  and  in  so  holding  there  was  no  violation  of  the 
plain  words  of  the  statute.  That  statute  prohibited  the 
"alienation  of  the  lands"  assigned  to  the  widow  for  dower, 
on  the  pain  of  forfeiture  of  her  right.  The  estate  of  the 
widow  was  that  of  tenant  in  dower;  there  was  no  prohi- 
bition, in  words  or  by  implication,  against  the  aUenation  of 
this  estate.  The  same  observation  exactly  may  be  made  as 
to  the  statute  de  doniSy  which  contained  no  language  limit- 
ing the  power  of  alienation  of  the  tenant  in  tail,  further 
than  was  necessary  to  protect  the  heir  and  reversioner. 
This  done,  the  mischief,  for  remedy  whereof  that  statute 
was  enacted,  was  prevented,  and  the  whole  purpose  of  the 
statute  accomplished. 

But  in  the  statute  under  consideration,  there  was  a  new 
estate  created  for  the  first  time  in  the  widow — ^that  of  an 
estate  in  fee  in  a  specified  portion  of  the  lands  of  the  hus- 
band. The  eighteenth  section  is  a  provision  in  relation  to 
the  manner  in  which  this  new  estate  was  to  be  held,  so  far 
as  her  power  of  alienation  is  concerned.  There  was  no, 
existing  evil  to  be  remedied.  There  is  nothing  to  guide  us 
as  to  the  intention  of  the  legislature  but  the  plain  and  ob- 
vious meaning  of  the  words  of  the  statute.  Indeed,  the 
language  is  so  plain  that  it  does  not  adlnit  of  interpretation : 
"such  vddow  may  not,  during  such  marriage,  with  or  with- 
out the  assent  of  her  husband,  alienate  such  real  estate." 
Her  estate  is  a  fee.  That  estate,  by  the  express  words  of  the 
statute,  cannot  be  alienated  during  her  second  or  subsequent 
marriage.  It  is  contended  that  a  less  estate  may  be  alien- 
ated by  her,  and  that  the  quitclaim  deed  passed  that  estate. 
According  to  the  appellee's  own  evidence,  she  contracted 
to  sell  her  interest  in  the  land  of  her  late  husband.  This  she 
could  not  do.  Her  offer  to  convey  a  less  interest  than  that 
which  she  contracted  to  convey,  was  not  a  comphance  with 
her  contract.  The  contract  being  executory,  the  appellant 
had  the  right  to  rescind  and  recover  back  the  money  paid 
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by  him.  This  does  not  belong  to  the  class  of  cases  where 
money  paid  by  mistake  of  law  cannot  be  recovered  back. 
The  fact  that  the  wife  of  the  appellee  had  no  present  power 
of  alienation,  although  known  to  the  appellant,  does  not 
bar  him  of  the  right  to  recover  back  the  money  paid  by 
him  on  the  executory  contract.  Mrs.  Finch  promised  to 
convey  her  interest  in  the  lands  of  her  late  husband.  This 
she  could  do  on  the  death  of  her  present  husband;  but 
before  this  event  happens,  the  time  for  the  performance  of 
her  promise  arrives.  It  was  her  fault  that  she  promised  to 
do  that  which  she  had  no  present  power  to  do.  The  disa- 
bility was  personal  to  her.  Jaclcson  did  not  get  what  he 
contracted  for.  The  cases  cited  by  counsel  in  the  petition 
for  a  rehearing  do  not  meet  this  case. 

The  petition  for  a  rehearing  is  overruled. 

J.  B.  Julian,  J.  F.  Julian  and  J.  P.  SiddalU  for  appellant, 

C.  H.  Burchenalj  for  appellee. 
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Cbulnqc  or  VxNVE. — Jubisdiotion. — If  tho  court  to  which  a  change  of 
renue  is  granted  has  jurisdiction  of  the  subject  matter  of  the  suit,  and 
the  parties  appear  and  go  to  trial  without  objection,  it  cannot  afterwards 
be  objected  that  the  change  of  yenue  was  erroneously  granted. 

Retow. — Tbial  Without  ak  Issue. — Complaint  to  review  a  judgment  on 
the  ground  that  there  had  been  a  trial  without  an  issue.  The  record 
shoved  that  the  plaintiff  "withdrew  tho  complaint  filed  September,  1858," 
but  after  this  entry  tho  parties  treated  a  complaint  which  was  filed  Sep- 
tember 2S,  as  being  on  file,  and  issues  were  joined  upon  it,  the  defendant 
pleading,  among  other  things,  a  set-off. 

Beldf  that  the  record  did  not  show  a  trial  without  an  issue,  as  the  complaint 
upon  which  issue  was  joined  might  have  been  filed  after  the  entry  of  with- 
drawal, or,  if  not»  there  was  still  an  issue  upon  the  defendant's  set-off. 

Mbmbbe  ov  Fasctlt. — WoBK  AMD  Labob. — ^Where  an  adult  resides  with 
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another  as  a  member  of  his  family,  receiring  support  and  attention  as 
such,  and  rendering  service  in  return,  there  is  no  implied  contract  to  paj 
for  such  serriees. 
Sa^e. — IvvAST, — This  rule  does  not  apply  to  infants,  who,  as  they  may 
avoid  their  express  contracts,  cannot  be  bound  by  the  implied  contract 
growing  out  of  such  a  relation.  But  in  fixing  the  amount  of  compensa- 
tion to  be  allowed  in  such  case,  the  jury  may  consider  the  circumstances 
under  which  tho  services  were  rendered. 

APPEAL  from  the  Warren  Common  Pleas. 

Gregory,  J. — Gamer's  adminiBtrator  filed  a  complaint  for 
a  review  of  a  judgment  against  Board,  in  the  court  below. 
The  complaint  consists  of  four  paragraphs.  The  alleged 
error  of  law  complained  of  in  the  first  paragraph,  for  which 
a  review  is  asked,  is  that  there  had  been  two  changes  of 
venue  granted  to  the  defendant.  The  case  was  originally 
commenced  in  the  Fountain  Common  Pleas.  On  the  appli- 
cation of  the  defendant,  a  change  of  venue  was  ordered  to 
the  Vermillion  Common  Pleas.  The  latter  court  declined 
to  take  jurisdiction  of  the  cause,  and,  on  the  plaintiff's  own 
motion,  ordered  it  to  be  certified  back  to  the  Fountain  Com- 
mon, Pleas.  On  a  second  application  by  the  defendant,  the 
venue  was  changed  to  the  Warren  Common  Pleas.  On  the 
motion  of  the  appellant,  the  case  was  dismissed  for  want  of 
jurisdiction.  On  the  appellee's  motion,  this  latter  order  was 
set  aside  and  the  case  reinstated  on  the  docket  of  the  court 
below.  The  parties  appeared  to  the  action,  and  made  up 
the  issues,  and  went  to  trial  without  objection.  Without 
deciding  the  question  whether  the  defendant,  under  the 
code,  (2  G.  &  H.,  §  208,  p.  155,)  was  entitled  to  the  second 
order  for  a  change  of  venue,  we  think  that  the  first  para- 
graph of  the  complaint  shows  no  error  of  law  appearing  in 
the  proceedings  and  judgment  for  which  a  review  can  be 
had.  The  Warren  Common  Pleas  had  jurisdiction  of  the 
subject  matter  of  the  suit,  and  the  appearance  of  the  plain- 
tiff' and  defendant  gave  jurisdiction  of  the  persons  of  the 
parties.  Cox  v.  Pruitt,  25  Ind.  90 ;  Judah  v.  The  Trustees 
of  Vincennes  University,  28  id.  272.  A  demurrer  to  thia 
paragraph  was  correctly  sustained  by  the  court  below. 
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The  second  paragraph  of  the  complaint  avers  that  the 
judgment  sought  to  be  reviewed  was  rendered  on  a  trial 
without  an  issue,  the  plaintiff'  having  withdrawn  his  com- 
plaint before  trial.  A  certified  transcript  of  the  proceed- 
ings and  judgment  is  made  a  part  of  the  complaint  for  a 
review.  The  record  shows  a  complaint  on  which  the  case 
was  tried.  It  is  copied  into  and  certified  as  a  part  of  the 
record  of  the  cause.  It  is  true  that  there  is  an  entry  as 
follows:  "And  by  leave  of  court  the  plain tiflf  withdraws 
the  complaint  filed  September^  1863,"  but  after  this  entry 
both  parties  treated  the  complaint  contained  in  this  record  as 
being  on  file,  by  making  up  issues  on,  it  and  going  to  trial. 
The  complaint  on  which  the  trial  was  had  was  filed  on  the 
23d  of  September^  1863,  and  for  aught  shown  to  the  contrary 
there  may  have  been  another  complaint  filed  in  the  same 
month.  In  addition  to  this,  the  defendant  had  pleaded  a 
set-oft'  against  the  plaintiff'^s  intestate,  on  which,  under  the 
code,  he  had  a  right  to  go  to  trial,  though  the  plaintiff'  had 
withdrawn  his  complaint.  2  G.  &  H.,  §  865,  p.  217.  We 
think  the  court  committed  no  error  in  sustaining  a  demur- 
rer to  this  paragraph. 

The  error  of  law  complained  of  in  the  third  paragraph 
of  the  complaint  is,  that  the  court  erred  in  sustaining  the 
defendant's  demurrer  to  the  second  paragraph  of  the  plain- 
tift''8  reply  to  the  second  paragraph  of  defendant's  answer. 
The  original  complaint  consists  of  two  paragraphs.  The 
first  is  for  work  and  labor  of  the  plaintiff''s  intestate.  The 
other  is  for  money  had  and  received.  The  defendant,  for  a 
second  paragraph  of  answer  to  the  first  paragraph  of  the 
complaint,  sets  up  that  the  intestate,  during  all  the  time 
mentioned  in  said  first  paragraph,  and  until  he  joined  the 
army,  at  the  age  of  eighteen  years,  was  living  and  residing 
with  defendant  and  his  family;  that  the  intestate  took  and 
adopted  the  nam6  of  the  defendant,  and  lived  with  and 
worked  for  defendant,  and  was  supported  by  him  as  one  of 
his  family,  without  any  agreement,  understanding  or  expe(j- 
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tation  that  such  labor  and  services  were  to  be  paid  for 
otherwise  than  by  such  voluntary  provision  as  defendant, 
who  had  no  children,  might  make  for  the  intestate  on  his 
arrival  at  the  age  of  twenty-one  years,  or  afterwards.  The 
second  paragraph  of  the  reply  to  this  answer,  to  which  the 
demurrer  was  sustained,  sets  up  the  infancy  of  the  intestate. 
Work  and  labor  performed  by  an  adult  under  such  circum- 
stances would  not  raise  an  implied  promise  to  pay  therefor. 
Besor  v.  Johnson,  Adrn'r,  ^c,  1  Ind.  100;  Weir  v.  Weir's 
Adm\  ^(?.,  3  B.  Monroe  645 ;  Oxford  v.  McFarland,  3  Ind. 
156.  But  we  think  that  where  the  work  and  labor  is  per- 
formed by  an  infant,  the  rule  is  otherwise.  Although  there 
is  a  conflict  in  the  authorities,  it  is  now  settled  in  this  State 
that  an  infant  may  avoid  his  contract  for  his  services,  and 
sue  for  and  recover  their  reasonable  value,  taking  into  con- 
sideration all  the  circumstances.  Van  Pelt  v.  ConoinCy  6  Ind. 
363 ;  Wheatly  v.  Miscal,  5  id.  142 ;  Dallas  v.  HoUingsicorthj  3 
id.  537.  The  case  of  Harney  v.  Oweny  4  Blackf.  337,  has 
been  repeatedly  overruled  by  this  court,  to  the  regret  of 
the  writer  of  this  opinion.  If,  then,  the  infant  can  avoid 
his  special  contract,  and  recover  the  reasonable  value  of  his 
labor,  it  is  clear  that  his  conduct  and  acts  cannot  create  an 
implied  contract  which  would  operate  against  him  so  as  to 
bar  his  right  of  action.  The  facts  set  up  in  this  answer  are 
proper  to  go  to  the  jury,  and  should  be  considered,  in  con- 
nection with  the  other  facts  of  the  case,  in  fixing  the  amount 
to  be  allowed  for  the  infant's  services,  but  we  do  not  think 
that  they  are  an  absolute  bar  to  the  action.  The  court 
below  erred  in  sustaining  the  demurrer  to  the  third  para- 
graph of  the  complaint  for  review. 

The  fourth  and  last  paragraph  of  the  complaint  avers 
that  the  answer  of  the  defendant  was  never  made  a  part 
of  the  record  by  order  of  court.  The  transcript  of  the 
record  filed  with  the  complaint  shows  that  the  answer  was 
filed  in  the  Warren  Common  Pleas  on  the  21st  of  April, 
1864.    An  order  of  court  is  not  necessary  to  make  an  ans^ 
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wer  a  part  of  the  record.  There  is  no  error  in  the  action 
of  the  court  below  on  the  demurrer  to  this  paragraph  of 
the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer to  the  third  paragraph  of  the  complaint,  and  for 
farther  proceedings. 

J.  McCabe,  for  appellant. 

W.  H.  JUaUoryy  for  appellee. 


BuGGS  V.  McCabb,  Guardian  of  Tague. 

Ty^nv^TY  Notes. — ^Assionicent  of,  bt  IirrAMT  Payee. — Suit  by  tho  guar- 
dian of  an  infant  upon  a  promissory  notOi  payable  to  the  ward,  and 
which  had  boon  assigned  by  the  ward.  The  complaint  aUeged  that  tbe  ,. 
assignee  had  notice  of  the  minority  of  the  payee;  that  the  infant  had  |i6^  .ssk 
disaffirmed  the  contract  of  assignment,  and  that  the  note  was  then  in  the 
hands  of  the  assignee,  or  had  been  taken  up  by  tho  maker,  who  also  had 
notice,  &c.  Answer,  that  the  defendant  had,  before  suit,  in  good  faith, 
paid  the  note  to  the  assignee ;  that  the  infant  still  retained  the  considera- 
tion reeeiTed  for  the  assignment,  &c.  Beply,  that  the  assignment  was 
procured  by  fraud  and  upon  an  insufficient  consideration,  of  which  de- 
fendant had  notice,  &c. 

ffeU  that  it  was  not  necessary  that  the  complaint  should  show  that  the 
infant  disaffirtned  the  assignment  before  payment  by  the  maker  to  the 
assignee.    That  was  matter  of  defense. 

Seldf  also^  that  the  infant  might  disaffirm  without  tendering  back  the  con- 
sideration he  had  receiyed  for  the  assignment. 

BAMB.-^QiMer«,  whether  in  case  of  payment  by  the  maker  in  good  faith, 
and  before  notice  of  disaffirmance,  the  infant  can  recover. 

Btidbhcx. — ^Pbactice. — An  objection  to  the  admission  of  cYidenoe  must  dis- 
close the  ground  of  the  objection. 

APPEAL  from  the  Warren  Conmibn  Pleas. 
Qkbgort,  J. — McCabe,  as  guardian  of  WiUiam  Tague^  am 
infant,  sued  Briggs^  the  appellant,  in  the  court  below,  on  a 
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proxxussory  note,  not  negotiable,  payable  to  the  ward.  A 
copy  of  the  note  is  made  a  part  of  the  complaint  In  ad- 
dition to  the  usual  averments,  it  is  alleged  that  the  note 
was  transferred  by  assignment  by  the  payee  to  Leuns  Mitch- 
dl  for  a  trifling  consideration,  neither  for  money  nor  necea* 
aaries,  the  said  Mitchell  having  notice  diat  Tague  was  a 
minor;  that  Lewis  Mitchell  transferred  the  note  to  LafayetU 
Mitckelly  who  had  notice  of  the  minority  of  the  payee ;  that 
the  note  was  then  either  in  the  hdnds  of  Lafayette  MUchdl  or 
had  been  compromised  and  taken  up  by  the  defendant,  who 
had  notice  that  the  ward  was  a  minor;  that  the  contract 
of  assignment  by  the  payee  had  been  wholly  disaffirmed ; 
that  the  note  belonged  to  the  estate  of  the  ward,  and  re- 
mained unp&id.  The  defendant  demurred  to  the  complaint, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  overruled,  and 
this  is  assigned  for  error. 

The  defendant  answered,  1.  The  general  denial.  2.  That 
the  note  was  fully  paid  to  Lafayette  Mitchell,  the  holder  and 
owner  of  the  same,  who  claimed  property  therein  by 
an  assignment  thereof  made  by  William  Tague  and  Electa 
Tague,  the  mother  of  the  former,  which  assignment,  as 
well  as  the  payment,  was  before  the  commencement  of 
this  suit;  that  the  payment  was  made  by  the  defendant  to 
Mitehdl  before  the  former  had  auy  notice  or  knowledge 
whatever  that  William  Tague  held  any  claim  to,  or  any 
interest,  right  or  title  in  the  note;  that  the  payment 
was  made  in  good  faith,  and  before  the  plaintiff  was  ap- 
pointed guardian  of  the  payee.  3.  That  before  the  com- 
mencement of  this  suit,  Tague,  the  ward,  sold  and  assigned 
the  note,  for  a  full  and  valuable  consideration,  to  Lewis 
Mitchell;  that  Tague  received  the  consideration,  and  still  re- 
tains the  same;  that  Lewis  Mitchell  sold  and  transferred  the 
note,  before  any  guardian  was  appointed,  to  Lc^ayette 
MUchell,  who  brought  an  action  against  the  defendant  to 
enforce  the  collection  thereof,  of  which  the  alleged  guardian 
had  notice;  tiiat  afterwards,  and  before  the  commencemdiit 
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of  this  suit,  the  defendant,  in  good  faith,  fully  paid  the  note 
to  Lafayette  Mitchell^  who  canceled  and  delivered  the  sanae 
to  him. 

The  plaintiff  demurred  to  the  third  paragraph  of  the 
answer,  and  the  demurrer  was  sustained.  Sut  the  plaintiff 
afterwards  waived  the  demurrer,  and  replied  to  the  second 
and  third  paragraphs  of  the  answer  that  the  Mitchells  con- 
spired together  to  cheat  and  defraud  the  minor  out  of  his 
property  in  the  note,  and  took  advantage  of  his  tender 
years  and  inexperience,  knowing  the  same,  and  that  the 
said  four  hundred  dollar  note  had  lately  come  to  his  estate ; 
that  the  said  Lewis  Mitchell  obtained  the  assignment  of  the 
note  by  false  representations,  and  by  puffing  certain  per- 
sonal property,  among  which  was  a  certain  mare,  which,  he 
represented  to  be  sound,  but  which  proved  to  be  diseased, 
all  of  which  was  of  small  value  compared  with  the  note, 
to-wit,  only  of  the  value  of  two  hundred  dollars,  and  of 
no  use  to  the  minor;  that  Briggs  had  full  knowledge 
of  the  fraud,  and  in  the  presence  *of  the  minor  and  his 
mother  refused  to  pay  the  note  to  the  MitcheUs,  or  either 
of  them,  on  the  ground  of  the  minority  of  the  payee  and 
the  fraud  of  the  assignees;  that  afte]:wards,  the  minor 
having  procured  the  appointment  of  the  plaintiff  as  his 
guardian,  the  said  guardian  appeared  in  the  Circuit  Court, 
in  which  Lafayette  Mitchdl  had  sued  the  defendant  upon 
the  note,  to  d^end  as  to  the  interests  of  the  ward,  and  to 
furnish  Briggs  with  a  good  defense,  but  that  Mitchell  dis- 
missed the  action,  and,  by  a  secret  arrangement  with  Briggs^ 
surrendered  the  note  to  him,  for  a  sum  much  less  than  the 
face  thereof,  before  the  guardian,  by  the  use  of  due  dili- 
gence, could  give  him  actual  notice  not  to  pay  the  note. 

The  defendant  demurred  to  this  reply.  The  demurrei 
was  overruled,  and  this  is  assigned  for  error.  Trial  by  jury. 
Verdict  for  the  plaintiff  for  the  amount  of  the  note  and 
interest.  Motion  by  the  appellant  for  a  new  trial  overruled. 
The  evidence  is  in  the  record.  The  jury  were  warranted 
hy  the  evidence  in  finding  the  issues  for  the  plaintiff 
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It  is  claimed  that  the  complaint  is  bad  in  not  showing 
that  the  infant  disaffirmed  his  contract  of  assignment 
before  payment  by  the  appellant  to  the  assignee,  and  notice 
thereof  to  the  former.  It  was  not  necessary  for  the  plain- 
tifi'  to  anticipate  the  defense  in  his  complaint.  It  was  suf- 
ficient, in  addition  to  the  usual  averments,  to  have  alleged 
that  the  note  was  in  the  possession  of  the  defendant 
wrongfully.  This  is  substantially  shown  by  the  aver- 
ments. The  facts  alleged  in  the  complaint  do  not  make  a 
defense  to  the  note.  Neither  payment  nor  accord  and  satis- 
saction  is  shown.  The  averments  that  the  infant  had  dis- 
affirmed the  contract  of  assignment,  and  that  the  note  was 
unpaid,  were  sufficient  to  show  property  in  the  note  in  the 
plaintiff,  notwithstanding  the  defendant  had  possession 
thereof.  The  infant  could  disaffirm  his  contract  without 
tendering  back  the  property  received  by  him.  Jiifes  v. 
LingermaUy  24  Ind.  885.  At  all  events,  the  infant  had 
nothing  in  his  hands  that  he  was  bound  to  restore  to  the  ap- 
pellant. As  to  what  would  be  the  remedy  of  the  assignee 
in  reclaiming  his  property,  there  is  now  no  question  before 
the  court.  Contracts  of  this  kind  may  be  avoided  by  the 
infant  before  he  arrives  at  full  age.  1  Parsons  on  Con.  322; 
Stafford  v.  Roofy  9  Cowen  626. 

As  to  what  would  be  the  effect  of  payment  by  the  maker 
of  a  note  to  the  assignee  of  an  infant  payee,  before  disaf- 
firmance, it  is  not  now  necessary  for  us  to  decide.  The  appel- 
lant is  not  in  a  condition  successfully  to  insist  on  such  a  pay- 
ment. Mr.  ParsonSy  in  his  late  work  on  notes  and  bills, 
says :  "An  indorsement  may  be  niade  by  one  who  is,  if  we 
may  so  speak,  partially  incapacitated.  Thus,  it  seems  to  be 
the  better  rule  that  an  infant  may  indorse  a  bill,  and  the 
indorsement  will  have  the  effect  of  transferring  the  paper; 
so  far  that  title  may  be  made  through  the  infant.  But  such 
indorsement  will  not  hold  him  liable,  nor  will  it  pass  the 
property  in  the  note  out  of  him,  as  against  his  interest." 
2  Parsons  on  fTotes  and  Bills  3.  But  we  do  not  decide  that 
when  the  parties  act  in  good  faith,  the  infant  payee  can 
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recover  against  the  maker  of  a  promissory  note,  where  the 
latter  has  paid  it  to  an  assignee,  before  disaffirmance  of  the 
contract  of  assignment  by  the  infant.    That  point  does  not 
seem  to  have  been  decided  in  any  of  the  adjudicated  cases 
to  which  our  attention  has  been  called.    The  cases  of  Dulty 
V.  Browvfiddj  1  Barr  497,  WiUis  v.    TwarrMy,  13  Mass. 
204,  and  Nightingale  v.  WithingtoTiy  15  Mass.  271,  do  not 
sustain  the  author  of  the  notes  to  the  American  Lead- 
ing Cases  in  his  statement  on  this  point.    1  American 
Leading  Cases  261.    There  seems  to  be  no  reason  why  the 
maker  should  not  be  liable,  even  after  payment,  to  the 
infant  payee,  after  disaffirmance  of  the  assignment,  unless 
the  former  is  first  entitled  to  be  restored  to  his  original  con- 
dition.   It  has  been  repeatedly  decided  that  the  assignee,  in 
such  a  case,  may  recover  of  the  maker,  but  that  does  not 
determine  what  would  be  the  rights  of  the  infant  after  dis- 
affirmance.   The  maker  is  in  no  condition  to  question  the 
right  of  the  payee  to  assign.    Frazier  et  al.  v.  Massey^  14 
Ind.  382.    We  think  both  the  complaint  and  the  replication 
are  good,  and  that  the  court  below  conmaitted  no  error  in 
overruling  the  demurrers. 

It  is  claimed  that  the  court  erred  in  admitting  in  evidence 
a  copy  of  the  note  sued  on,  the  defendant  not  having  been 
served  with  notice  to  produce  it  on  the  trial.    The  objection 
to  the  introduction  of  the  copy  did  not  raise  the  question. 
The  ground  of  the  objection  was  not  stated.    Blasingame 
et  al  V.  BlasingamCj  24  Ind.  86. 
The  judgment  is  affirmed,  with  costs. 
W.  P.  EhoadSy  for  appellant. 
J.  McCabCy  for  appellee. 
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National  Bank  Shaubs. — Municipal  Taxes. — Under  the  general  law  for 
the  incorporation  of  cities,  no  tax  can  be  imposed  for  municipal  purposes 
upon  the  shares  of  the  Bank  of  the  State,  and  as  the  act  of  Congress  for- 
bids anj  discrimination  against  the  shares  of  National  Banks,  the  latter 
cannot  be  taxed  for  municipal  purposes. 

APPEAL  from  the  Marion  Common  Pleas. 

Fbazeb,  J. — ^This  case  presents  only  a  single  question.  Jt 
is  whether  a  stockholder  in  a  national  bank  can  be  taxed  by 
the  city  of  Indianapolis  for  municipal  purposes  upon  his 
shares  of  stock.  The  general  doctrine  relating  to  the  sub- 
ject of  taxation  upon  shares  in  that  class  of  banks  was  con- 
sidered in  Wright  v.  StilZj  post,  p.  338,  and  need  not  now  be 
repeated.  The  fifteenth  section  of  the  charter  of  the  Bank 
of  the  State  of  Indiana  is  as  follows : 

"The  capital  stock  of  said  bank  shall  be  subject  to  the 
same  rate  of  taxation  for  state  and  county  purposes  as  the 
property  or  stock  of  other  monied  corporations;  and  the 
real  estate  and  other  property  of  said  bank  and  branches, 
situated  in  any  city  or  town,  shall  be  taxable  for  municipal 
purposes  in  the  same  manner  as  other  property  so  situated, 
but  the  capital  stock  of  said  bank  or  branches  shall  not  be 
taxable  for  municipal  purposes." 

This  language  is  not  very  perspicuous.  A  distinction  is 
made  between  the  "real  estate  and  other  property  of  the 
bank,"  and  its  "  capital  stock,"  the  former  being,  and  the 
latter  not  being,  taxable  for  municipal  purposes.  What  is 
the  capital  stock  alluded  to  ?  In  ConnersviUe  v.  TTie  Bank 
of  The  State,  16  Ind.  105,  it  was  said  that  "the  capital  stock 
consists  originally  of  the  money  paid  in  by  the  subscribera 
to  the  stock  of  the  bank.  This  changes  its  form,  and  is 
represented  by  notes  of  other  persons  or  corporations,  but 
is  still  capital  stock,  so  far  as  to  be  exempted  from  taxation. 
If  this  be  a  correct  definition  of  the  words  "capital  stock, 
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as  used  in  the  section,  then  the  section  contradicts  itself, 
for  surely  its  real  estate  and  other  property,  purchased  with 
money  derived  from  stockholders  upon  their  subscriptions,  is 
but  a  change  of  the  form  of  the  capital.  An  investment  of 
it  represents  the  capital  so  employed,  as  a  note  held  by  the 
bank  represents  the  money  used  in  discounting  it.  But  the 
real  estate  is  subject  to  municipal  taxation,  though  the 
capital  stock  is  not,  and  in  the  case  cited  it  was  held  that  the 
notes  were  not,  because  they  were  substantially  capital  stock. 

In  The  Bank  of  The  State  v.  New  AMny,  11  Ind.  139,  it 
was  held  that  the  exemption  of  the  capital  stock  of  tho  bank 
from  municipal  taxation  was  not  in  conflict  with  the  State 
constitution.  In  King  v.  Madison^  17  Ind.  48,  it  was  held 
that  the  section  of  the  charter  already  set  out  is  a  decisive 
prohibition  against  any  imposition  of  municipal  taxes,  either 
upon  an  individual  stockholder  for  his  shares,  or  upon  the 
bank  for  its  capital.  If  these  decisions  shall  now  be  adhered 
to,  and  if  the  city  of  Indianapolis  has  no  authority  of  law  to 
tax  shareholders  upon  their  shares  of  stock  in  banks  organi- 
zed under  the  laws  of  this  State,  it  will  follow  that  the  judg- 
ment below,  which  was  against  the  city,  must  be  affirmed. 
There  are  two  questions,  then,  a  negative  answer  to  either 
of  which  is  decisive  against  the  appellant.  1.  Is  the  ex- 
emption from  municipal  taxation  contained  in  the  bank 
charter  inconsistent  with  article  10,  section  1,  of  the  state 
constitution  ?  2.  Does  the  general  law  for  tho  incorpora- 
tion of  cities  authorize  them  to  tax  shareholders  upon  their 
shares  in  our  own  banks? 

The  first  of  these  is  a  question  of  much  gravity,  as  such 
a  question  should  always  be  deemed  by  this  court.  "We  are 
without  the  benefit  of  full  argument  upon  it,  and  the  single 
consultation  we  have  had  in  relation  thereto  has  not  enabled 
the  judges  sitting  in  the  cause  to  reach  a%nited  conclusion. 
The  subject,  it  is  probable,  from  the  reasoning  contained  in 
the  opinion  reported  in  The  Bank  v.  New  Albany^  supra^  was 
not  very  thoroughly  considered  in  that  case.  We' prefer, 
therefore,  to  express  no  opinion  upon  the  question  at  pres« 
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ent,  inasmuch  as  the  case  before  us  can  as  well  be  disposed 
of  upon  the  other  point. 

The  forty-first  section  of  the  act  for  the  incorporation  of 
cities,  as  amended  in  1865,  (Acts  Spec.  Bess.,  p.  22,)  gives 
no  authority  jbo  tax  stockholders  in  the  Bank  of  the  State 
upon  their  shares.  It  proceeds  evidently  upon  the  suppo- 
sition that  such  shares  could  not  be  taxed  by  cities.  In 
Wright^  Auditor^  ^c,  v.  StilZj  supra^  we  held  that  under  exist- 
ing laws  no  tax  for  state  and  county  purposes  could  be 
levied  against  shareholders  in  banks  for  their  shares.  If  the 
shares  of  the  Bank  of  the  State  are  not  taxable,  under  ex- 
isting laws,  by  the  city  for  municipal  purposes,  the  shares 
of  national  banks  cannot  be  taxed  by  the  city  for  those 
purposes.  The  act  of  Congress  organizing  national  banks 
expressly  prohibits  such  unfavorable  discrimination. 

The  judgment  is  affirmed  with  costs. 

Elliott,  J.,  did  not  sit  in  this  case. 

B.  K.  EUioU  and  J.  B.  Blacky  for  appellants. 

T.  A.  Hendricks^  0.  B.  Hordy  A.  W.  HendrickSj  A.  G.  For- 
teVj  B.  Harrison  and  W.  P.  Fishbacky  for  appellee. 


LusK  and  Others  v,  Davis. 

Watbk-Ckaft. — Attachment. — NsaLiQEircE. — A  complaint  in  attachment 
under  the  water-craft  act,  against  a  steamboat,  for  an  injury  done  to  a 
sail  boat)  alleged  that  the  injury  happened  by  the  carelessnesSi  negli- 
gence and  recklessness  of  the  officers  in  charge  of  the  eteamboat,  and 
without  fault  of  negligence  on  the  part  of  said  sail  boat,  or  of  the  plain- 
tiff, or  of  any  agent  or  servant  of  his. 

Held,  that  the  avermAta  were  sufficient 

APPEAL  from  the  Vanderburgh  Circuit  Court. 
Ray,  C.  J. — ^This  was  an  action  brought  by  the  appellee 
against  the  steamboat  Tarascon^  under  the  water-craft  act, 
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to  recover  tlie  value  of  a  sail  boat  destroyed  by  the  steamer. 
The  steamboat  was  released  from  attachment  upon  a  bond 
bdng  given  by  the  appellants,  A  motion  was  made  to 
quash  the  affidavit,  on  the  ground  that  it  did  not  sufficiently 
allege  that  the  sail  boat  was  destroyed  through  the  fault  or 
negligence  of  those  in  charge  of  the  steamer,  and  without 
the  fault  of  the  appellee.  The  averment  is  in  this  language : 
'^The  said  officers  and  creW  of  the  said  steamboat  Tarascon^ 
who  then  and  there  had  the  management  and  control 
thereof,  as  aforesaid,  took  so  little  care  of  said  boat,  and 
were  so  negligent,  careless  and  reckless  in  the  control  and 
management,  of  the  same,  that  by  and  through  the  said 
carelessness,  negligence  and  recklessness,  and  their  misdi- 
rection of  said  steamboat,  and  without  fault  or  negligence 
on  the  part  of  said  sail  boat  Wanderer^  or  said  plaintiff,  or 
of  any  other  person  having  the  care  or  management  of  said 
sail  boat,  the  said  steamboat  Tarascon  then'  dnd  there  be- 
came entangled  with,  foul  of,  and  struck  against  the  sail 
boat  Wanderer^  and  thereby  broke,  crushed  and  destroyed 
the  said  sail  boat." 

The  appellants  insist  that  there  should  have  been  an 
averment  that  the  sail  boat  was  in  it«  usual,  customary  and 
proper  place.  They^  argue  that  "there  may  have  been  no 
actual  negligence  at  the  time  of  the  accident,  but  that  the 
mere  fact  of  being  in  an  improper  place  would  have  been 
negligence."  We  think  that  if,  on  the  trial,  it  had  appeared 
that  the  injury  resulted  from  the  sail  boat  being  in  an  im- 
proper place,  this  would  have  disproved  the  averment  that 
the  injury  occurred  "by  and  through  the  carelessness,"  &c., 
of  the  steamboat,  and  without  fault  or  negligence  on  the 
part  of  the  plaintiff  or  his  agents.  The  allegations  of  the 
complaint  very  fully  presented  the  question  of  negligence, 
and  the  motion  was  therefore  properly  overruled  by  the 
court.  The  jury  found  for  the  appellee,  and  the  court,  after 
overruling  a  motion  for  a  new  trial,  rendered  judgment  upon 
the  finding.  We  are  asked  to  reverse  the  judgment  on  the 
ground  that  the  evidence  did  not  show  that  the  injury  re- 
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fiulted  from  the  negligence  of  those  having  charge  of  the 
steamboat.  The  evidence  of  one  of  the  owners  of  the 
wharf-boat,  to  which  the  sail  boat  was  tied,  was  that  the  sail 
boat  was  in  ^^  a  tolerably  safe  place,  so  safe  that  if  steamboats 
sunk  boats  so  fastened,  he  supposed  they  would  have  to 
pay  for  them."  He  also  stated  that  he  saw  the  danger  in 
which  the  sail  boat  was,  and  hallooed  to  Davis  to  stop  her; 
he  called  to  the  mate  of  the  steamboat,  and  if  the  wheel  had 
been  stopped  then,  as  it  might  have  been,  the  injury  would 
not  have  occurred;  that  even  if  the  wheel  had  revolved 
after  the  steam  had  been  turned  off,  the  force  would  not 
have  been  sufficient  to  have  caused  the  injury.  Other  wit- 
nesses testified  that  the  sail  boat  was  in  a  safe  position. 

The  pilot  of  the  steamer  stated  that  as  he  backed  the 
steamer  out,  he  noticed  that  the  inside  wheel  touched  some- 
thing, and  he  stopped  the  steamer,  and  told  the  mate,  who 
was  on  the  upper  deck,  that  the  wheel  had  struck  some- 
thing ;  that  the  mate  thereupon  went  back  to  the  wheel  house 
and  looked  over  the  side  and  reported  that  it  was  all  clear, 
and  ordered  him  to  proceed;  that  thereupon  he  rang  the 
bell  to  go  ahead,  and  the  wheel  in  revol>^g  struck  the  sail 
boat.  The  pilot  had  noticed  the  sail  boat  on  this  occasion, 
arid  regarded  her  position  as  dangerctus.  The  mate  of  the 
steamer  was  not  introduced  as  a  witness. 

The  well  established  rule  of  this  court  forbids  any  inter- 
ference with  the  finding  of  the  jury  under  this  evidence. 
The  testimony  of  witnesses  that  the  steamer  was  handled  as 
usual,  and  of  one  witness  that  she  was  handled  as  steamers 
usually  are,  only  presented  a  conflict  of  evidence,  which  ia 
not  considered  in  this  court,  where  the  question  is  as  to  the 
weight  to  be  given  to  the  testimony  of  the  conflicting 
witnesses. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

C.  Derdn/y  for  appellants. 

M.  S.  JohnsoTiy  for  appellee. 
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Pitman  v.  Coisiner. 

CoTEjrAiiT  OT  Warkastt. — ^iNCVitBRANCXs. — Btideitce. — A  ooTenant  of 
irarranty  contittned  in  a  deed  does  not  extend  to  inoambrancea  which  the 
vendee  assumed  to  pay,  as  part  of  the  consideration  of  the  conveyance ; 
and  parol  evidence  is  admissible  to  prove  an  agreement  by  the  vendee  to 
pay  an  incumbrance. 

V 

APPEAL  from  the  Fountain  Common  Pleas. 

Rat,  C.  J. — This  was  an  action  by  the  appellant  for  the 
breach  of  a  covenant  against  incumbrances,  in  a  deed  exe- 
cuted by  the  appellee.  ^The  complaint  alleged  that  the 
appellant  had^  been  compelled  to  pay  off  a  mortgage  lien  to 
one  Clarkj  which  existed  at  the  time  of  the  execution  of  the 
deed.  The  appellee  answered  that  before  and  at  the  time 
of  the  conveyance,  the  appellee  agreed,  as  part  of  the  con- 
sideration for  the  sale  and  conveyance  of  the  property,  that 
lie  would  discharge  the  incumbrance  in  question.  On  the 
trial,  proof  was  introduced,  over  the  objection  of  the  appel- 
lant, tending  to  show  such  a  parol  agreement,  and  the  find- 
ing of  the  jury  was  for  the  appellee  upon  this  issue. 

It  is  insisted  that  this  evidence  contradicted  the  covenant, 
and  should  have  been  excluded.  It  was  held  by  this  court, 
in  the  case  of  Allen  v.  LeCy  1  Ind.  58,  that  a  covenant 
of  general  warranty  does  not  extend  to  such  incum- 
brances as  the  party  receiving  the  deed  assumed  to  dis- 
charge as  part  of  the  consideration  for  the  land,  and 
that  parol  evidence  may  be  admitted  to  show  that  he 
thus  assumed  to  pay  such  liens,  and  that  such  evidence  does 
not  contradict  the  covenant,  but  simply  shows  that  the 
property  was  taken  subject  to  the  liens.  We  regard  this  as  aa 
established  rule  of  property  in  this  State,  and  could  not  feel 
ourselves  at  liberty  to  disturb  it,  upon  any  question  of  its 
soundness.  Nor  are  we  satisfied  that  the  rule  is  wrong  in 
principle.  It  maybe  argued  with  much  force,  that  when 
the  appellant  purchased  the  land,  assuming  to  pay  tlie  rnort* 
gage  to  Clarke^  the  debt  became  the  debt  of  the  appel- 
Vol.  XXVn.— 22 
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lant,  and,  as  between  him  and  the  appellee,  should  be  cou- 
sidef  ed  as  paid,  and  therefore  no  incumbrance  upon  the  land. 
If  the  land  had  been  conveyed  to  Clarke  in  satisfaxjtion  of 
his  mortgage  debt,  with  a  covenant  of  waranty,  it  cannot 
seriously  be  insisted  that  Clarke  could  have  brought  an 
action  for  the  breach  of  the  covenant  by  reason  of  the 
mortgage.  Now,  whether  the  mortgage  property  be  con- 
veyed to  the  mortgagee,  in  satisfaction  of  the  debt,  or  to  a 
third  person  who  assumes  to  discharge  the  hen,  as  a  part 
or  in  full  of  the  purchase  money,  cannot  be  important. 
The  rule  must  be  the  same  in  either  case.  Watts  v.  Wdl- 
tnarij  2  New  Hamp.  458. 

The  judgment  is  affirmed,  with  costs. 

X  Buchanan^  for  appellant. 

J.  McCabCy  for  appellee. 


Weight,  Auditor,  &c.,  and  Aifother  v.  Stilz. 

Vnitxd  States  Bonds. — Taxks. — The  bonds  of  the  United  Slates  cannot  be 
taxed  by  state  authority. 

ITational  Bank  Shares. — Taxes. — ^The  shares  of  national  banks  are,  bj 
the  act  of  Congress  authorizing  such  associations,  placed  within  the  reach 
of  the  taxing  power  of  the  states,  subject  to  certain  conditions,  which 
were  Intended  to  preyent  any  discrimination  against  such  shares. 

Sake. — That  the  capital  of  the  bank  is  inyested  in  United  States  bonds,  does 
not  affect  the  right  of  the  State  to  tax  the  shares  under  the  act  of  Con- 
gress. A  tax  upon  the  shares  of  a  bank  is  not  a  tax  upon  the  property 
or  capital  of  rthe  bank. 

Baxb. — Under  existing  laws,  the  sharep  of  national  banks  cannot  be  taxed 
in  this  State,  because  no  such  tax  is  imposed  upon  th^  shares  of  banks 
organized  under  authority  of  the  State. 

APPEAL  from  the  3farion  Common  Pleas. 
Fbazeb,  J. — The  appellee  is  a  stockholder  in  the  thirst 
Jfational  Bank  of  IndianapoliSy  a  banking  association  organ- 
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ized  in  pnrsaance  of  the  act  of  Congress  of  June  3, 1864, 
antiiorizing  such  associations.  Its  capital  and  surplus  is  all 
invested  in  United  States  bonds,  and  the  only  question  before 
us  upon  which  a  decision  is  desired,  is  whether  he  can  be 
taxed  upcmJhis  shares  of  stock,  under  the  laws  of  this  State 
now  in  force,  for  state  and  county  purposes. 

The  forty-first  section  of  the  act  of  Coogress  provides, 
"that  nothing  in  this  act  shall  be  construed  to  prevent  all 
the  shares  in  any  of  the  said  associations,  held  by  any  per- 
son or  body  corporate,  from  being  included  in  the  valuation 
of  the  personal  property  of  such  person  or  corporation  in 
the  assessment  of  taxes  imposed  by  or  under  state  authority, 
at  the  place  where  such  bank  is  located,  and  not  elsewhere, 
but  not  at  a  greater  rate  than  is  assessed  upon  other  monied 
capital  in  the  hands  of  individual  citizens  of  such  state. 
Providedy  further,  that  the  tax  so  imposed  under  the  laws  of 
any  state,  upon  the  shares  of  any  of  the  associations  au- 
thorized by  this  act,  shall  *not  exceed  the  rate  imposed  upon 
the  shares  in  any  of  the  banks  organized  under  authority 
of  the  state  where  such  association  is  located;  providedy 
also,  that  nothing  in  this  act  shall  exempt  the  real  estate 
of  associations  from  either  state,  county  or  municipal  taxes, 
to  the  same  extent,  according  to  its  value,  as  other  real 
estate  is  taxed." 

The  bonds  of  the  United  States,  in  which  the  capital  of 
the  bank  is  invested,  cannot  be  taxed  by  state  authority. 
This  is  too  well  settled  to  admit  of  debate,  and,  indeed,  we 
believe  that  it  is  not  now  questioned  in  any  quarter.  But 
the  shares  of  national  banks  are,  by  the  act  of  Congress 
above  quoted,  placed  within  reach  of  the  taxing  power  of 
the  states,  subject,  however,  to  certain  conditions  mentioned 
in  the  act.  These  conditions  were  intended  to  prevent  the 
states,  in  the  imposition  of  such  taxes,  from  making  any 
discrimination  against  such  shares,  as  compared  with  other 
monied  capital  held  by  citizens  of  such  states,  or  as  com- 
pared with  shares  in  banks^  existing  under  the  authority  of 
such  states.    Kational  banks,  then,  take  their  franchises* 
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upon  the  terms  that  their  shares  shall  be  subject  to  the 
burden  of  taxation  by  the  states,  with  certain  limitations, 
and  they  cannot  exist  unless  they  invest  at  least  one-third 
of  their  paid-in  capital  in  United  States  bonds,  and  they 
may  lawfully  so  invest  it  all.  It  seems  to  result,  then,  that 
by  the  very  act  of  becoming  members  of  such  a  banking 
association,  the  shareholders,  in  consideration  of  the  fran- 
chises thus  obtained,  surrender  to  the  states  the  abstract 
i-ight  to  hold  such  shares  exempt  from  state  taxation,  and 
that  the  power  of  the  states  to  tax  the  shares  cannot  be,  in 
any  sense,  dependent  upon  the  fact  that  a  part  or  the  whole 
of  the  capital  of  the  association  is  invested  in  government 
bonds.  If  this  be  not  so,  it  would  be  within  the  power  of 
the  bank  to  defeat  entirely  the  imposition  of  the  tax  upon 
its  shares  which  the  act  of  Congress  authorizes,  by  the  easy, 
safe,  and  not  unprofitable  expedient  of  investing  its  entire 
capital  in  such  bonds,  an  operation  not  prohibited,  but 
rather  encouraged  by  the  general^copo  of  that  law.  Sucli 
a  proposition,  it  is  proper  to  say,  is  not  now  urged  by  the 
learned  counsel  for  the  appellee.  Indeed,  it  would  be  in 
conflict  with  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Van  AlUn  v.  Tlie  Assessors^  3  "Wall.  573,  and 
in  The  People  v.  TTie  Commissioners,  4  Wall.  244,  decided 
only  a  few  days  ago.  The  claim  that  the  shares  are 
exempt  from  taxation  is  based  in  argument  exclusively 
upon  the  provisions  of  our  own  local  banking  laws  and 
revenue  system,  and  it  is  contended  that  under  these  the 
shares  of  banks  of  our  State  may  be  withdrawn  from  tax- 
ation, so  far  as  their  corporations  shall  choose  to  invest 
their  capital  in  government  securities,  and  therefore,  under 
tlio  act  of  Congress,  the  shares  of  national  banks  must  pos- 
sess the  like  inmaunity.' 

In  Whitney  v.  Madison^  23  Ind.  331,  we  held  that  a  stock- 
holder of  a  bank  organized  under  the  general  banking  laws 
of  this  State,  the  entire  capital  and  surplus  of  which  was 
invested  in  United  States  bonds,  could  not  be  taxed  upon  his 
shares  by  the  city  of  Madison.   'This  conclusion  was  drawn 
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from  two  propositions,  the  first  of  which  had  shortly  before 
been  established  by  the  Supreme  Court  of  the  United  States 
in  two  cases,  {The  Sank  of  Commerce  v.  Neio  York  Oityj  2 
Black  620,  and  the  bank  tax  case,  2  Wal.  200,)  and  the  sec- 
ond had  been  held  by  this  court.  King  v.  Madison^  17  Ind. 
48;  Conwell,  Prest.y  ^c,  v.  ConnersdUUj  15  Ind.  150.  These 
propositions  ai'e:  1.  That  the  capital  of  a  bank  invested  in 
United  States  bonds  is  not  taxable.  2.  That  a  tax  upon  the 
shares  of  stock  of  a  bank  is  merely  a  mode  of  taxing,  the 
property  of  the  bank.  The  ruling  in  Whitney  v.  Madison  is 
not  questioned  by  counsel,  but  we  have  nevertheless  examined 
it,  and  finding  its  reasoning  to  be  in  confiict  with  the  late 
cases  decided  by  the  Supreme  Court  of  the  United  StatcSy 
( Va7i  AUen  v.  The  Assessors^  and  The  People  v.  The  Com- 
missionersy  supra)  we  yield  to  those  cases  as  authority  by 
which  we  are  bound,  and  which  we  must  obey.  It  is  there 
expressly  held  that  a  tax  upon  the  shares  is  not  a  tax  upon 
the  property  belonging  to  the  corporation.  The  great  cur- 
rent of  cases  previously  decided  by  the  state  courts  is  be- 
lieved to  be  the  other  way.  We  cite  10  Mass.  514;  9 
Met.  199;  4  Zabr.  400;  9  N.  H.  423.  But  in  11  Pick.  514, 
the  doctrine  lately  held  by  the  Supreme  Court  of  the  United 
States  is  strongly  maintained. 

We  think  that  as  an  original  proposition  it  is,  in  the 
nature  of  things,  true  that  a  tax  upon  the  shareholders  for 
the  value  of  their  shares  is  not  a  tax  upon  the  property 
held  by  the  corporation.  If  the  corporation  owns  real 
estate,  the  stockholders  are  not,  on  that  account,. freeholders. 
The  corporation  is  itself  a  separate  person  in  law,  and  holds 
its  property  in  its  own  right,  and  not,  in  any  accurate  legal 
sense,  as  the  trustee  of  the  corporators.  The  aggregate  value 
of  the  shares  is  not  measured  by  the  net  aggregate  value 
of  the  assets  of  the  corporation,  but  may  be  greatly  more 
or  leas.  The  value  of  the  shares  depends  mainly  upon 
other  elements,  prominent  amongst  which  are  the  value  of 
the  franchises,  the  management  of  the  corporate  business, 
and  the  consequent  profits  earned  and  paid  under  the  form 
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of  dividends.  To  illustrate :  There  may  be  one  national 
bank  which  has  half  a  million  of  assets  and  is  free  from 
debt,  but  it  earns  no  dividends.  Its  shares  will  not  sell  at 
par,  for  the  reason  that  money  invested  in  them  would  be 
unproductive  capital.  Another  such  bank  has  equal  assets, 
and  equal  capital  stock,  but  it  earns  and  divides  amongst 
its  shareholders  twenty  per  cent,  per  annum.  Its  shares 
will  probably  sell  at  a  large  premium ;  they  may  be  worth 
150  in  the  market,  while  those  of  the  bank  first  supposed 
are  unsought  at  75.  Now  if  the  shares  of  the  corporations 
are  taxed  at  their  true  value,  the  one  will  yield  only  half  as 
much  revenue  as  the  other,  though  the  property  owned  by 
each  corporation  is  exactly  the  same  in  value.  It  is,  how- 
•;  -ever,  true  that  a  tax  upon  the  property  of  the  bank,  re- 
^uired'^'to'be  paid  by  the  bank,  would  indirectly  aiFect  the 
shareholder  by  reducing  their  dividends.  It  has  not,  there- 
fore, been  usual,  at  the  same  time,  to  tax  the  bank  upon  all 
its  property,  and  the  shareholders  also  upon  the  value  of 
their  shares.  It  has  been  deemed  unfair  to  do  so.  Indeed, 
it  has  been  held  that  a  law  exempting  a  corporation  from 
taxation  also  exempted  its  shareholders  from  taxation  upon 
their  shares.    4  Zabr.  400. 

Until  recently,  there  has  been  little  occasion,  in  any  of  our 
states,  to  consider  the  subject  of  taxation  very  closely.  The 
wants  of  government,  both  state  and  national,  have  been  so 
few,  and  the  amount  of  taxes  necessary  to  be  collected  has 
consequently  been  so  small,  that  even  slight  inequalities  in 
public  burdens  of  this  kind,  if  avoidable,  have  rarely  met 
with  legislative  sanction  or  popular  approval,  and  the  courts 
may  have  been  partakers  of  the  same  feeUng  to  the  extent 
of  leaning  a  little  in  favor  of  the  citizen.  But  now  that 
there  is  an  enormous  national  debt,  non-taxable  by  the  states^ 
held  in  the  form  of  public  stocks,  and  almost  every  state 
and  county  is  subject  to  large  liabilities  which  must  be  met 
by  taxation,  the  matter  receives  a  more  careful  scrutiny. 
But  under  existing  laws,  the  shares  in  national  banks  can- 
not be  taxed  in  this  State  for  state  and  county  purposes,  for 
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di6  plain  reason  that  no  such  tax  is  ^4mposed  upon  the 
shares  of  any  of  the  banks  organized  under  authority  of 
the  State,"  and  the  act  of  Congress  therefore  forbids  it. 
"We  tax  our  own  banks  upon  their  paid-in  capital,  and  do 
not  tax  the  shareholders  upon  the  value  of  their  scares. 
1  G.  &  H.,  Sup.  17.  We  would,  by  imposing  this  burden 
upon  the  shareholders  of  the  national  banks  alone,  make 
the  discrimination  against  the  latter  which  the  national 
leg^lature  has,  in  express  terms,  prohibited. 

The  judgment  is  affirmed,  with  costs. 

Eluott,  J.,  was  absent. 

D.  E,  Williamson,  Attorney  Gteneral,  for  appellants. 

T.  A.  Hendricks,  0.  £.  Hord,  A.  W.  Hendricks,  A.  G. 
Porter^  B.  Harrison  and  W.  P.  Fishback,  for  appellee. 
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PjLSTiTBBSHiP. — Vesdict. — Suit  by  A  against  B  for  the,  settlement  of  a 
partnership.  The  complaint  alleged  that  the  defendant  had  wrongfuUj 
excluded  the  plaintiff  from  the  premises,  &c.,  and  from  a  participation  in 
the  profits.  The  defendant  answered  by  a  oross-complaint,  alleging, 
among  other  answers,  that  he  had  purchased  the  plaintiff's  interest  in  the 
business,  and  that  he  had  since  been  compelled  to  pay  certain  partnership 
debts,  *onc-half  of  which  plaintiff  was  liable  to  repay.  There  was  a  gen- 
eral Terdict  for  the  plaintiff. 

Held^  that  the  verdict  wa»  a  sufficient  finding  upon  the  issues,  and  inyolyed 
a  finding  of  the  existence  of  the, partnership,  and  that  on  settlement 
there  was  due  to  the  plaintiff  the  amount  found. 

APPEAL  from  the  Marion  Common  Pleas. 

Ray,  C.  J. — This  was  a  proceeding  for  a  dissolution  of  a 
partnership  and  an  adjustment  of  the  accounts.  The  ap- 
pellee charged  in  his  complaint,  that  in  May,  1865,  he 
formed  a  partnership  with  the  appellant,  and  that  they  pur- 
chased a  retail  liquor  establishment  and  eating  house,  for 
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the  sum  of  f  5,500 ;  that  of  thifl  earn  the  appellee  famiahed 
13,500,  which  was  to  be  repaid  out  of  the  profits  of  the 
business,  and  the  remaining  $2,000  was  borrowed  by  the 
firm.  The  complaint  alleges  that  the  appellant  has  ex- 
cluded the  appellee  from  the  premises,  and  from  a  partici- 
pation in  the  profits  of  the  partnership.  The  appellant 
answered  by  a  denial  of  the  allegations  of  the  complaint, 
and  filed  a  cross-complaint  alleging  that  he  had  purchased 
the  interest  of  the  appellee  in  the  partnership  business  for 
the  sum  of  $2,500,  which  was  paid,  and  by  assuming,  also, 
certain  debts  of  the,  firm,  but  that  he  had  been  compelled 
to  pay  other  obligations  of  the  late  partnership,  and  had 
demanded  of  the  appellee  his  proportion  of  the  same, 
which  had  not  been  paid,  and  he  therefore  claimed  judg- 
ment. The  appellee  filed  a  denial  to  this  cross-complaint. 
There  was  a  tri^l  and  finding  for  the  appellee,  for  the  sum 
of  $675  45.  There  was  a  motion  for.  a  new  trial  on  the 
grounds,  1.  That  the  verdict  was  contrary  to  the  evidence. 
2.  That  the  verdict  was  not  a  finding  upon  the  material 
facts  put  in  issue  by  the  pleadings.  S.  That  the  verdict 
was  too  vague  and  indefinite  properly  to  inform  the  court 
of  the  truth  of  the  issues  involved  in  the  pleadings,  and  to 
enable  the  court  to  make  the  proper  order  and  decree. 

The  issue  tendered  by  the  complaint  was  the  existence 
of  the  partnership,  the  right  to  a  dissolution,  and  the  in- 
debtedness of  the  appellant.  The  issue  made  by  the  cross- 
complaint,  and  the  denial  of  the  same  by  the  appellee,  was 
that  the  partnership  had  been  dissolved  by  the  sale  of  the 
appellee's  interest  therein,  long  before  the  commencement 
of  the  action.  If  the  allegation  of  the  cross-complaint  was 
true,  the  finding  must  have  been  for  the  appellant,  for  there 
could  have  been  no  indebtedness  growing  out  of  the  part- 
nership, and  the  recovery  could  only  have  been  had  for  a 
*sum  agreed  to  be  paid  for  the  purchase  of  the  interest  of 
the  appellee  in  the  partnership.  The  complaint  did  not, 
however,  state  such  a  cause  of  action.  The  finding,  there- 
fore, for  the  appellee,  was  a  finding  that  the  partnership  ex* 
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isted;  that  there  was  a  cause  for  its  dissolation,  aud  that 
upon  a  settlement  of  the  accounts,  the  appellant  was  in- 
debted in  the  sum-  named.    It  was,  therefore,  a  finding  upon 
the  issues,  and  unless  contrary  to  the  evidence  given  in  the 
case,  it  must  be  sustained.    We  have  examined  the  evi- 
dence, and  while,  perhaps,  the  weight  of  the  evidence  goes 
to  show  that  the  allegation  of  the  cross-complaint,  as  to  the 
purchase  of  the  appellee's  interest  in  the  partnership,  was 
trae,  still  it  is  clear  that  there  was  also  evidence  which 
sustains  the  finding.    The  appellee  testified  to  the  forma- 
tion of  the  partnerslhip,  and  that  he  advanced  $3,500,  which 
vras  to  be  repaid  out  of  the  profits,  and  that  he  also  paid 
certain  partnership  debts.    He  denied  that  he  ever  sold  his 
mterest  in  the  business.    He  admitted  that  he  had  received 
$2,500  on  account  of  his  advancement.    He  stated  also  that 
he  had  been  excluded  from  the  partnership.    He  estimated 
the  profits  realized  by  the  partnership  at  thirty-five  dollars 
per  day.    Various  witnesses  estimated  the  profits  at  from 
six  dollars  to  forty-five  dollars  per  day.    The  trial  was  had 
in  Marchj  1866.    The  appellant  stated  that  the  appellee 
advanced  but  ?1,900,  and  that  he  (appellant)  advanced* 
$1,600 ;  that  he  had  purchased  the  interest  of  the  appellee 
for  the  sum  of  |3,000,  and  had  paid  him  $2,500.    He  fixes 
the  profits  at  about  ten  dollars  per  day. 

The  jury  could  find  from  this  evidence  that  the  appellee 
had  advanced  the  sum  of  thirty-five  hundred  dollars,  and 
bad  been  repaid  twenty-five  hundred,  or  that  he  had  only 
advanced  nineteen  hundred  dollars.  They  could  also  fix 
the  amount  of  profit  realized  by  the  partnership  for  the  ten 
months  of  its  existence  before  the  trial,  between  the  limits 
of  six  and  forty-five  doUars  per  day.  There  was  evidence, 
therefore^  before  the  jury  which  will  sustain  the  finding 
they  have  rendered,  and,  according  to  a  rule  well  settled  in 
this  court,  we  cannot  disturb  the  verdict.  Indeed,  the  evi- 
dence of  the  appellant,  alone,  shows  that  an  indebtedness 
existed  not  far  from  the  amount  found  by  the  jury,  and  we 
certainly  cannot  depart  from  our  constant  practice  in  a  case 
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involving  the  weight  of  evidence,  on  a  mere  question  of 
pleading,  to  give  relief  from  a  judgment  which  does 
justice  b'fetween  the  parties.  The  appellee  accepted  the 
finding  as  sufficient  upon  the  issues  made  by  his  complaint^ 
and  the  verdict  will  therefore  bar  any  future  action  for  the 
matters  therein  set  forth,  and  be  held  to  be  a  full  and  final 
settlement  of  the  partnership  business. 

We  sustain  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial,  because  we  believe  the  finding  to  be 
sustained  by  evidence,  and  that  it  is  sufficient,  under  the 
issues,  to  protect  the  appellant  from  future  liability. 

The  judgment  is  affirmed,  with  costs. 

A.  G.  PorteTy  JB.  Harrison  and  W.  P.  Fishbacky  for  appel- 
lant. 

JR.  L.  Walpole  and  J.  8.  Harvey ,  for  appellee. 


Bracken  v.  The  Bushville  and  Vienna  Gravei.  Road 

Company. 

LicsxsB. — GsAKT. — Where  ono  owning  lands  along  the  line  of  a  contem- 
plated grayel  road  executed,  with  others,  a  writing  giring  to  the  grarel 
road  company  the  right  to  enter  upon  his  lands  and  remoYO  gravel,  jtc, 
for  the  purpose  of  constructing  the  road,  it  was  held  a  grant,  and  not  a 
license  which  could  be  revoked  at  the  pleasure  of  the  party  giving  it. 

APPEAL  from  the  Bush  Common  Pleas. 

Gregory,  J. — The  appellant  sued  the  appellee  for  gravel 
taken  from  the  lands  of  the  former  for  the  construction  of 
the  road  bed  of  the  latter.  All  the  questions  arising  on  the 
pleadings,  on  the  evidence,  and  on  the  instructions  of  the 
court,  turn  upon  the  construction  to  be  given  to  a  written 
instrument  set  out  in  the  pleadings,  introduced  in  evidence, 
and  the  legal  effect  of  which  was  determined  in  the  instrac* 
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tions.  At  the  time  the  appellee  was  about  to  commence 
the  construction  of  its  road,  the  agents  of  the  company 
procured  a  number  of  persons  along  the  line  of  the  pro- 
posed roady  the  plaintifi'  included,  to  execute  the  following 
writing,  to- wit : 

"We,  the  undersigned,  who  own  lands  along  and  near  to 
the  line  of  the  JRushville  and  Vienna  Gfravel  Bead  Company^ 
do  hereby  authorize  and  empower  said  company,  by  them- 
Belves  or  their  agents,  to  enter  upon  our  lands,  upon  either 
side  of  the  road  now  leading  from  RushvUle  to  Vienay  any 
where  within  a  mile  of  said  road,  and  dig  up,  remove,  and 
take  away  from  said  lands  so  much  gravel  and  earth  as  the 
said  company  may  choose,  for  the  construction  and  comple- 
tion of  their  gravel  road  from  Bushviile  to  Vienna^  in  Bush 
county.  State  of  Indiana;  said  company  to  do  us  as  little 
damage  as  practicable  in  carrying  out  the  privileges  hereby 
granted." 

If  this  is  a  license,  revocable  at  the  will  of  the  makers, 
then  the  rulings  of  the  court  below  are  erroneous.  If, 
however,  it  is  a  grant,  then  the  rulings  were  right,  and  the 
judgment  below  ought  to  be  affirmed. 

The  appellee  was  about  to  commence  the  construction  of 
a  road  in  which  the  public  had  an  interest.  The  nature  of 
the  improvement  was  such  as  to  benefit  the  appellant,  by 
enhancing  the  value  of  his  lands  and  affording  him  facili- 
ties for  travel  not  before  possessed.  This  grant  may  have 
induced  the  appellee  to  commence  the  work.  If  the  appel- 
lant, and  the  other  makers  of  the  instrument,  had  refused 
to  make  the  grant,  the  enterprise  might  have  been  aban- 
doned. We  think  the  writing  is  a  grant,  and  not  a  mere 
license,  and  therefore  not  revocable.  The  court  below  com- 
mitted no  error. 

The  judgment  is  affirmed,  with  costs. 

/.  S.  Beidy  B.  D.  Logan  and  W.  Cassidayy  for  appeUant, 

B,  F.  Claypod  and  L,  Sexton,  for  appellee. 
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Frt  aud  Others  v.  The  State,  on  the  relation  of  Eistine, 

Auditor  of  State. 

Tubasuber's  Bond — Suit  on. — In  a  suit  by  the  State  for  its  own  use,  upon 
a  bond  payable  to  the  State,  no  relator  need  be  named. 

School  Fund. — Licensb  Fbks. — By  section  fiyo  of  tho  temperance  law  of 
1859,  (1  G.  &  H.  615,)  the  fees  derived  from  liquor  licenses  wero  made 
part  of  the  common  school  fund. 

Treasubeb's  Bond. — Suit  on. — Evidence. — On  the  trial  of  a  suit  by  the 
State  against  a  county  treasurer  for  a  failure  to  pay  over  moneys  derived 
from  liquor  licenses,  a  certificate  of  the  Auditor  of  State  was  given  in 
evidence  which  stated  that  an  account  which  preceded  the  certificate  was 
"a  true  and  correct  statement  of  the  account  of  F,  treasurer,"  &c.,  "as 
tho  samo  appears  from  the  records  of  my  office.'' 

ffeldj  that  the  account  was  not  shown  by  the  certificate  to  be  either  a  eopy 
of  an  account  rendered  by  the  defendant,  or  of  an  account  stated  by  tho 
auditor,  as  required  by  sections  6  and  8  of  the  act  of  1852,  (1  G.  &  H. 
120,)  and  hence  was  not  admissible  in  evidence. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Frazer,  J. — This  was  a  suit  upon  a  county  treasurer's 
bond.  The  breaches  alleged  were  a-  failure  to  account  to 
the  Auditor  of  State  for,  and  to  pay  to  the  Treasurer  of 
State,  moneys  received  on  account  of  liquor  licenses,  under 
the  fifth  section  of  the  temperance  act  of  1859.  1  G.  &  H. 
G15.  These  moneys  were  received  by  the  county  treasurer 
prior  to  the  taking  effect  of  the  school  law  of  1861.  1  G. 
A  H.,  Sup.  30.  Two  questions  only  are  presented  by  the 
appellants'  counsel  for  the  consideration  of  this  court..  One 
proposition  relied  on  for  the  reversal  of  the  case  is,  that  the 
Auditor  of  State  is  not  the  proper  relator.  This  is  correct, 
if  the  money  sued  for  will  not,  when  recovered,  belong 
to  the  State.  The  common  school  fund  does  belong  to  the 
State.  But  it  is  argued  that  prior  to  the  taking  effect  of  the 
second  section  of  the  school  law  of  1861,  moneys  derived 
from  licenses  for  the  sale  of  liquors  did  not  belong  to  that 
fund.  This  argument  overlooks  the  fifth  section  of  the 
temperance  act,  by  which  it'is  provided  that  those  moneys 
shall  "be  applied  and  expended  for  common  school  pur- 
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pofles,  in  the  same  manner  in  which  the  revenues  of  the 
common  school  fond  are  or  may  be  applied."  This  makes 
the  money  thus  derived  essentially  a  part  of  the  common 
school  fund.  It  may  be  added,  that  we  know  of  no  law  re- 
quiring a  relator,  where  a  suit  is  brought  by  the  State,  for 
her  own  use,  upon  a  bond  payable  to  herself. 

The  second  question  is  as  to  the  admissibiUty  in  evidence 
on  the  {rial,  of  a  paper,  as  follows : 

^'Salem  T.  Fry,  late  treasurer  of  Tippecanoe  county,  to 
State  of  Indiana,  Dr. 
To  amount  collected  by  him  on  account  of  liquor 

licenses,  from  June  7, 1859,  to  August  1, 1859....$2,050  00 
To  amount  collected  by  him  on  account  of  liquor 

licenses,  ivomAug.  1, 1869,  to  Aug.  8, 1861 8,800  00 

$5,850  00 
1861._jMn^  24.— Credit  by  cash ^.  2,800  00 


Balance  due  the  State $8,050  00 

"Office  of  Auditor  of  Statd,  1 
Indianapolis,  July  5, 1866.     j 

"I,  Joseph  Bistine,  Auditor  of  State  of  the  State  of  Indi- 
ana, do  hereby  certify  that  tbe  foregoing  is  a  true  and  cor- 
rect statement  of  the  account  of  Salem  T.  Fry,  late  treasu- 
rer of  Tippecanoe  county,  as  the  same  appears  from  the 
records  of  my  office. 

"In  testimony  whereof,  I  have  hereto  set  my  hand  and 
afltsed  the  seal  of  my  office,  this  5th  day  of  July,  A.  D.  1864. 

"  J.  RiSTiNB,  Auditor  of  State, 
"By  T.  G.  Palmer,  Deputy:' 

It  is  enacted  that  when  an  officer  who  "has  moneys  be- 
longing to  the  State  shall  fail  to  render  an  account  thereof 
to,  and  make  settlement  with,  the  auditor,"  &c.,  "upon 
being  required,  to  do  so  by  the  auditol*,"  Ac,  "the  auditor 
shall  state  an  account  against  such  officer,"  Ac,  "charging 
ten  per  cent,  damages,  and  interest  at  the  rate  of  six  per 
cent,  per  annum  from  the  time  of  such  failure  to  render  an 
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account/'  &c.  If  the  account  be  rendered  and  the  Bettlc- 
ment  be  made,  but  the  money  be  not  paid  to  the  proper 
officer  or  person,  as  the  law  requu*e8,  the  auditor  is  required 
to  sue.  A  copy  of  the  account  of  the  officer  so  sued,  cer- 
tified by  the  auditor,  is  made  evidence  in  sach  suit  1  6. 
&  H.,  §§  6-8,  p.  120.  The  paper  copied  does  not  seem  to 
be,  nor  is  it  certified  to  be,  a  copy  of  an  account  either  ren- 
dered by  Fry  or  stated  by  the  auditor,  a«  the  statute  con- 
templates.* It  appears  by  the  certificate  to  be  an  ori^nal 
statement,  by  the  auditor,  not  made  under  authority  of 
section  six  of  the  statute  already  referred  to,  with  dam- 
ages and  interest  as  required^  We  know  of  no  statate 
authorizing  the  document  to  go  in  evidence,  and  it 
is  very  certain  that  there  is  no  rule  of  the  common  law 
which  would  admit  it.  The  judgment  must  be  reversed, 
and  a  new  trial  ordered,  because  this  evidence  was  admitted 
over  the  objection  of  the  defendants. 

While  we  feel  bound,  when  the  purposes  of  substantial 
justice  obviously  require  it,  to  notice  any  point  in  the  record 
raised  by  the  assignment  of  errors,  though  not  argued  by 
counsel,  the  case  before  us  does  not,  it  seems  to  a  majority 
of  the  judges,  call  for  an  opinion  now  upon  the  point 
involved  in  the  separate  opinion  of  the  remaining  judge. 
That  point,  inasmuch  as  it  arises  upon  the  evidence,  (a  new 
trial  being,  at  any  rate,  awarded,)  will,  if  good  in  law  or 
fact,  be  available  to  the  defendants  hereafter.  As  a  general 
rule,  it  is  safer  and  better  that  questions  shall  be  well  argued 
before  the  court  of  last  resort  pronounces  upon  them,  and 
especially  where  the  question  may  not  be  one  necessarily 
involved  in  a  final  determination  of  the  cause  upon  the  just 
merits,  and  may  suggest  a  mode  whereby  a  fund  of  great 
public  importance  may  frequently  be  diminished. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Gregory,  J. — ^I  concur  in  the  result  arrived  at^  for  an  ad- 
ditional and  a  stronger  and  more  satisfactory  reason,  to  my 
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mind,  than  that  stated  by  the  judge  who  pronounced  the 
opinion  of  the  court.  The  judgment  below  is  reversed  for 
the  error  of  the  court  in  overruling  the  appellants'  motion 
for  a  new  trial.  This,  I  think,  is  right,  for  the  reason  thjit 
the  evidence  does  not  sustain  the  finding.  This  point  was 
made  in  the  Circuit  Court,  and  is  embraced  in  the  assign- 
ment of  errors.  But  because  the  appellants'  counsel  have 
failed  to  argue  it,  a  majority  of  the  judges  of  this  court 
consider  it  improper  to  notice  the  point.  This  is  the  court 
of  last  resort.  The  great  object  should  be  to  do  justice  in 
every  case,  and  this  cannot  always  be  done  unless  the  court 
ia  free  to  look  into  the  entire  record,  without  regard  to  the 
particular  questions  which  counsel  may  feel  inclined  to 
argue.  It  is  a  harsh  rule,  to  say  the  least,  to  make  parties 
suffer  for  the  omission  of  their  attorneys.  There  is  no  fact 
more  apparent  than  that  the  brightest  reputation  over  made 
by  this  court  for  correctness  of  decision,  and  clearness  of 
statement,  was  achieved  during  a  period  in  which  very 
little  attention  was  paid  as  to  what  points  were  argued,  but 
when  the  records  were  carefully  examined  and  every  ques- 
tion involved  in  them  was  fully  considered,  whether  argued 
or  not. 

This  action  is  on  an  ofBlcial  bond.  The  sureties  ought 
not,  in  justice,  to  be  held  liable,  unless  their  principal  was 
in  default.  If  they  are  to  be  robbed,  even  for  a  laud- 
able purpose,  it  is  better  that  the  fact  should  appear ;  that 
at  least  they  may  have  the  sympathy  of  the  public. 
The  evidence  is  in  the  record,  and  does  not  even  tend  to 
show  that  Fry  failed  to  account  to  the  Auditor  of  State,  as 
required  by  section  six  of  the  act  prescribing  the  powers 
and  duties  of  Auditor  of  State.  1  G.  &  H.  120.  The 
auditor,  and  not  the  treasurer,  required  him  to  pay  over  the 
money  to  the  Treasurer  of  State.  The  auditor  had  no 
power  to  do  this.  The  money  sued  for  was  a  part  of  the 
common  school  fund  in  the  hands  of  Fnjj  treasurer  of  2Yp- 
Tpecanoe  county.  It  was  his  duty  to  pay  it  out,  upon  the 
warrant  of  the  county  auditor,  to  the  several  townships  and 
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incorporated  cities  and  towns  of  the  county,  and  not  to  liie 
state  treasurer.  1  G.  &  EL,  §  101,  pp.  655,  656.  If  there 
was  an  excess  in  his  hands  over  and  above  the  amount  to 
which  his  county  was  entitled,  then,  and  not  otherwise,  the 
treasurer  of  state,  and  not  the  auditer,  could  have  required 
him  to  pay  such  excess  into  the  state  treasury.  1  G-.  &  H., 
§  98,  p.  655.  As  this  is  a  matter  which  goes  to  the  merits 
of  the  case,  and  is  not  a  mere  technical  objection  to  the  in* 
troduction  of  evidence,  I  have  thought  it  right  to  give 
my  reasons  for  concurring  with  the  court  in  the  result 
arrived  at. 

Z.  Baird  and  J.  M.  LaRue^  for  appellants. 

D.  E.  WiUiamson,  Attorney  General,  for  the  State. 


278581  .  Makepeace  and  Another  v.  Daves. 

PsACTicE. — Waiver  of  Errors. — Where,  after  a  motion  for  a  new  trial  has 
been  oyerruled  and  time  given  to  file  a  biU  of  exceptions,  one  of  the  par- 
ties making  the  motion  causes  to  be  entered  of  record  a  withdrawal  of 
the  motion,  and  also  a  waiver  of  the  leave  to  file  a  bill  of  exceptions,  he 
cannot  on  appeal  assign  error  on  the  overruling  of  the  motion,  or  preseni 
any  question  reserved  by  a  bill  of  exceptions  taken  by  a  co-defendant. 

Plbadino. — Notice. — In  a  suit  to  enforce  an  equitable  title  to  lands,  it  is 
not  necessary  that  the  complaint  should  charge  the  defendant  with  notice 
of  tho  plaintiff's  equity.  If  the  defendant  claims  as  a  purchaser  withoni 
notice,  he  should  set  up,  by  way  of  answer,  the  facts  which  entitle  him  to 
protection  as  such. 

Demurrer. — Misjoinder. — That  too  many  parties  are  joined  in  a  com- 
plaint is  not  a  cause  of  demurrer,  as  to  those  against  whom  a  cause  of 
action  is  alleged.  If  one  against  whom  no  cause  of  action  is  shown,  is 
joined,  he  may  demur,  not  for  misjoinder,  but  for  want  of  sufficient  facts. 

APPEAL  from  the  Madison  Circuit  Court. 

Frazbr,  J. — ^There  was  a  motion  here  by  the  appellee  to 
dismiss  Barilow^s  appeal,  based  upon  facts  apparent  in  the 
record  of  the  court  below.    Those  facts  are,  that  afl»r  the 
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judgment,  and  after  time  had  been  given  to  both  appellants 
to  file  a  bill  of  exceptions,  Bardow  appeared  in  the  court 
below,  by  an  attorney  in  fact  duly  authorized  in  writing, 
and  entered  of  record  a  withdrawal  of  his  motion  for  a  new 
trial,  (which  motion  had  been  overruled,)  and  ^^of  his  right  to 
perfect  and  file  a  biU  of  exceptions,  and,  by  agreement  of  the 
counsel  for  Makepeaxie  and  Davis/'  the  cause  was  continued 
as  to  MaJcepeacej  with  leave  to  perfect  and  file  a  bill  of  ex- 
ceptions ;  and  thereupon  Bartlow  filed  in  writing  a  statement 
that  he  "  refused  to  perfect  and  file  his  bill  of  exceptions  in 
the  cause,'*  and  a  withdrawal  of  his  motion  for  a  new  trial, 
and  that  he  refused  to  appeal  to  this  court,  and  also  a  pro- 
test against  the  use  of  his  name  in  the  appeal  about  to  bo 
token.    But  in  this  court  he  is  represented  by  an  attorney 
whose  authority  to  act  for  him  is  not  questioned,  and  who 
prosecutes  the  appeal  in  his  behalf.    He  could,  below,  have 
released  errors,  but  that  was  not  done.    His  withdrawal  of 
bis  motion  for  a  new  trial,  though  that  motion  had  previ- 
ously been  decided,  must  operate  as  a  waiver  by  him  of  any 
error  in  that  decision,  and  his  waiver  of  the  leave  given 
to  file  a  bill  of  exceptions  within  the  period  of  time  which 
the  court  had  given  for  that  purpose,  compels  us  to  disre- 
gard the  bill  of  exceptions,  so  far  as  he  is  concerned.    His 
asseverations  and  protests  concerning  his  purpose  not  to^ 
appeal,  though  made  in  court  and  placed  of  record,  cannot, 
wo  think,  have  any  greater  legal  efiect  than  if  he  had  mada 
them  out  of  court.    They  were  entirely  voluntary,  and  do 
not  bind  him. 

The  suit  was  to  recover  the  possession  of  a  tract  of  land 
by  Bartlow  against  the  appellee.  The  answer,  which  was> 
in  the  nature  of  a  cross-complaint,  alleged  that  the  defend- 
ant had  purchased  the  land  of  one  iZyan,  for  seven  hundred 
dollars,  and  had  taken  a  title  bond  therefor,  conditioned  for  a 
conveyance  on  payment  of  the  purchase  money,  and  that  he 
took  possession  of  the  land  under  the  purchase,  and  had  ever 
since  continued  in  possession,  making  valuable  and  last- 
ing improvements  thereon ;  that  he  subsequently  paid  all 
Vol.  XXVn.— 23 
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of  the  purchase  money  except  one  hundred  and  fifty-five 
dollars;  that  he  afterwards  assigned  the  title  bond  to  Make-- 
peace  to  secure  the  payment  of  an  indebtedness  to  liim  of 
six  hundred  dollars;  that  Makepeace  afterwards,  by  agree- 
ment, paid  the  balance  of  the  purchase  money  to  ByaUy  and 
was  to  hold  the  title  bond  as  security  for  that  sum  also ; 
that  by  agreement  between  Makepeace  and  the  defendant, 
the  legal  title  of  the  land  was  subsequently  conveyed  by 
Byan  directly  to  Malcepeace^  to  be  held  by  him  as  security, 
as  he  had  previously  held  the  title  bond;  that  afterwards, 
the  defendant  became  indebted  to  one  Paul  Davis,  by  a 
judgment,  which  Makepeace  also  orally  agreed  to  pay  and  to 
hold  the  land  as  security  therefor,  but  having  neglected  to 
do  so,  the  land  was  sold  to  a  third  party  on  execution,  after 
which  Makepeace,  for  the  defendant,  paid  the  purchaser  two 
hundred  and  fifty  dollars  and  took  a  conveyance  of  the 
land  to  himself,  to  be  held  as  security  as  before;  that  the 
defendant  had  long  since  fully  paid  Makepeace  all  the  de- 
mands for  which  he  held  the  land  as  security,  and  about  one 
thousand  dollars  more,  by  building  a  house  for  him,  which, 
so  far  as  necessary,  was  by  agreement  to  be  applied  to  that 
purpose ;  that  while  the  defendant  was  in  open  possession  of 
the  land,  as  before  stated,  improving  it  and  claiming  title 
thereto,  Makepeace  fraudulently  conveyed  the  same  to  Bart-- 
low,  who,  it  is  alleged,  was  bound  to  take  notice  of  the 
defendant's  rights,  in  consequence  of  such  possession. 
Makepeace  was  made  a  defendant  to  the  cross-complaint  and 
judgment  was  prayed  against  him  for  one  thousand  dollars, 
clahned  to  be  due  from  him,  and  that  Bartlow  be  compelled 
to  convey  the  land  to  the  defendant.  Makepeace  and  Bart- 
low  demurred  to  the  cross-complaint,  separately,  and  the  first 
question  before  us  arises  upon  the  action  of  the  court  below 
in  overruling  Barthufs  demurrer. 

The  case  made  by  the  answer  was  clearly  good  against 
Makepeace,  and  equally  good  against  Bartlow,  his  grantee, 
unless  the  latter  stands  in  the  position  of  a  bona  fide  par- 
•chaser,  for  a  valuable  consideration,  without  notice   of 
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Davis^  rights.  It  is  argued  that  the  mere  possession  of 
DaviSy  as  alleged  in  the  answer,  was  not  notice  to  Bart- 
hwy  inasmuch  as  Makq>eace  had  a  conveyance  from  a  pur- 
chaser at  a  judicial  sale,  which  apparently  extinguished 
Dams'  equity;  and  that  under  such  circumstances  the  pur- 
chaser from  him  would  not  be  bound  to  inquire  further,  as 
to  the  nature  of  the  possession.  But  it  seems  to  us  that 
the  question  thus  suggested  does  not  arise  upon  demurrer 
to  the  answer.  It  does  not  appear  upon  the  face  of  the 
answer  that  Bartlow  paid  a  valuable  consideration  for  the 
conveyance  from  Makepeace,  It  is  only  a  purchaser  who 
would  be  placed  in  a  worse  condition,  in  consequence  of 
having  parted  with  his  money,  that  is  protected  by  want  of 
notice  of  the  fraud  of  his  grantor.  His  equity  is  equal  to 
that  of  bis  antagonist,  and  in  cequali  jure^  melior  est  conditio 
possidentis.  1  Story's  Eq.,  §  64c,  p.  56.  It  was  a  rule  of 
pleading  in  equity,  that  such  a  purchaser,  without  notice, 
must  aver  the  facts  by  plea  or  answer,  in  order  to  obtain 
the  benefit  of  them.  They  were  deemed  facts  in  confession 
and  avoidance,  and  peculiarly  within  his  knowledge.  Story's 
Eq.  PI.,  §  806,  p.  803 ;  Deming  v.  SmUhy  8  Johns.  Ch.  R.  832 ; 
Frod  V.  BeelcmaUj  1  icL  288.  The  same  rule  exists  under 
the  code.  Matter  of  defense  need  not  bo  anticipated  in  a 
complaint.  It  is  enough  to  meet  it  when  alleged  by  the 
party  to  be  benefited  by  it.  So,  in  an  answer,  it  is  not 
necessary  to  anticipate  the  reply.  The  answer  was  a  good 
bar  to  Bartlow' s  complaint,  and  as  a  cross-complaint  against 
him,  it  was  also  good.  His  demurrer  was,  therefore,  correctly 
overruled;  and  inasmuch  as  there  is  no  other  question  in 
the  record  of  which  he  can  avail  himself,  the  judgment 
below  against  him  must  be  affirmed. 

As  to  Malcepeaccj  the  cross-complaint  alleged  sufficient 
facts  to  constitute  a  cause  of  action.  The  question  of  mis- 
joinder of  causes  of  action,  or  of  parties,  was  not  made  by 
Makepeace,  and  cannot  therefore  be  considered  here.  The 
demurrer  of  Bartlow  relies  upon  the  miegoinder  of  Make- 
peace  as  a  party,  as  one  cause  of  demurrer.    But  a  misjoinder 
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of  parties,  i.  e,y  too  many  parties,  is  not  a  cause  of  demurrer 
under  the  code,  but  if  a  party  be  joined  as  defendant  against 
whom  no  cause  of  action  is  alleged,  he  may  demur,  upon  the 
ground  that  sufficient  facts  are  not  alleged  against  him.  His 
co-defendant  cannot,  however,  raise  the  question  by  demurrer. 

We  have  looted  through  the  evidence,  and  find  it«  con- 
dition to  be  such  that  we  cannot  disturb  the  verdict  against 
3Iakepeace.  It  has  been  already  seen  that  the  record  is  not 
in  such  a  condition  as  will  enable  Bartlow  to  raise  any  ques- 
tion upon  the  evidence. 

-The  judgment  is  affirmed,  with  costs. 

W.  Marchf  for  appellants. 

J,  W.  Sansberry  and  J".  DaviSj  for  appellee. 
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Nave  and  Others  v.  Bjng. 

CovNTT  CoMHissiOKERs. — ^ALLOWANCES. — Seotion  24  of  the  act  proWdiag 
for  the  organization  of  county  boards  relates  only  to  aUowances  made  to 
persons  in  irhose  favor  a  liability  exists  against  the  connty,  and  does  not 
apply  to  appropriations  for  bounties  to  Tolunteers. 

County  Obders. — ^Reyenub  Stamp. — County  orders  are  official  Instruments, 
and  are  not  subject  to  any  stamp  duty. 

Bounties  to  Soldiers. — ^Assessments  to  Pat  Bonds. — Section  2  of  the 
act  of  March  3,  1865,  legalizing  appropriations  which  had  been  made 
by  counties,  &c.,  for  bounties,  was  not  intended  to  limit  the  amount  of 
the  assessment  to  pay  such  appropriations,  in  any  one  year,  to  one-fourth 
of  the  amount  thereof. 

Practice. — Demurrer. — Where  a  demurrer  assigning  several  causee  is 
sustained,  the  court  cannot  be  required  to  specify  the  ground  on  which  its 
action  is  based. 

APPEAL  from  the  Fountain  Circuit  Court 
Frazer,  J. — Suit  by  John  Nave^  Zechariah  Pyle,  Odamus 
A.  Crowley  and  William  D.  Parrott^iov  themselves  and  all 
those  who  are  named  in  a  schedule  annexed  to  the  com- 
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plaint,  as  also  all  soldiers  who  had  served  in  the  United  States 
militaiy  or  naval  service,  as  also  the  families  of  those  who 
had  died  in  the  service,  or  since  they  had  heen  disdiarged, 
who  were  residents  and  citizens  of  FouTitain  county,  State 
of  Indiana,  too  numerous  to  name,  against  James  King, 
treasurer  of  said  county,  to  enjoin  the  collection  of  a  tax 
assessed  for  the  purpose  of  paying  certain  ohligations  of  the 
county,  for  and  on  account  of  an  appropriation  made  hy  the 
county  cpmmissioners,  on  the  14th  of  February,  1865,  and 
modified  on  the  16th  of  the  same  month.  The  order  is  as 
follows:  "It  is  ordered  by  the  board  that  each  person 
received  and  mustered  into  the  United  States  service,  as  a 
volunteer  or  drafted  man,  on  the  quota  of  Fountain  county, 
under  the  call  of  the  President  for  300,000  men,  and  each 
person  who  shall  furnish  a  substitute,  who  shall  be  received 
and  mustered  into  the.  service  of  the  United  States  on  said 
quota,  be,  and  they  are  hereby,  allowed  and  entitled  to 
receive  a  bounty  of  four  hundred  dollars,  payable  out  of  the 
county  treasury;  and  the  county  auditor  is  hereby  author- 
ized and  directed,  on  presentation  of  the  certificate  of  the 
mustering  officer,  to  draw  on  the  county  treasurer,  in  favor 
of  the  person  entitled  thereto,  for  said  amount  of  bounty,  in 
two  orders,  of  two  hundred  dollars  each,  payable,  one  in  six 
and  one  in  twelve  months  from  the  date  of  issue.  And  it 
is  further  ordered  that  the  sum  of  one  hundred  and  sixty- 
seven  thousand  and  two  hundred  dollars  be,  and  the  same 
is  hereby,  appropriated  out  of  the  county  treasury  for  the 
payment  of  said  bounties." 

The  modification  is  as  follows:  "It  is  ordered  by  the 
board  that  the  following  named  persons  be,  and  they  are 
hereby,  appointed  as  agents  for  the  county,  in  their  respective 
townships,  to  receive  the  county  oy^ders  to  be  issued  as 
bounties  to  volunteers,  substitutes  and  drafted  men,  on  the 
quotas  of  the  several  townships  in  Fountain  county,  under 
the  late  call  of  the  President  for  800,000  men,  in  pursuance 
of  the  appropriation  made  by  this  board  in  special  session, 
February  14,  1865,  to-wit:"     (Here  follow  the  names  of 
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personB  for  each  township.)  "And  it  is  further  ordered, 
that  said  agents,  or  so  many  of  them  as  may  accept  of  the 
appointment,  are  to  receive  no  pay  or  compensation  from 
the  county  treasuiy  for  their  services  and  expenses  as  such 
agents,  but  only  such  compensation  as  may  be  paid  them 
by  their  respective  townships,  or  the  citizens  thereof.  Or- 
dered by  the  board,  that  the  county  auditor,  in  issuing  the 
county  orders  for  bounties  to  volunteers,  &c.,  in  pursuance 
of  the  appropriation  for  that  purpose  made  by  this  board 
in  special  session,  February  14, 1865,  be,  and  he  is  hereby, 
authorized  and  directed  to  issue  the  same  in  the  name  of 
the  respective  agents  for  the  several  townships,  or  bearer, 
and  deliver  on  demand  such  amount  of  said  orders  to  each 
of  said  agents  as  their  respective  townships  are  entitled  to 
receive  on  the  quota  of  the  township,  at  the  rate  of  four 
hundred  dollars  to  each  man  assigned  as  the  quota  of  the 
township ;  said  agents  to  secure  and  report  to  the  county 
auditor  the  certificate  of  the  proper  officer  that  one  man 
has  been  mustered  into  the  United  States  service  on  the 
quota  of  his  township,  for  each  amount  of  four  hundred 
dollars  of  orders  received,  or  return  the  same  to  the  county 
auditor.  And  it  is  further  ordered,  that  said  agents,  before 
receiving  said  county  orders,  file  bond  with  the  county  audi- 
tor, in  twice  the  amount  of  the  orders  received,  conditioned 
for  the  faithful  apphcation  of  said  county  orders  to  the  pui*- 
pose  for  which  the  appropriation  was  made ;  and  in  case  of  the 
failure  or  refusal  of  any  of  said  agents  to  serve,  then,  and 
in  that  case,  the  county  auditor  is  authorized  to  issue  and 
deliver  said  orders  to  any  respectable  citizen  of  the  town- 
ship, for  the  purposes  aforesaid,  upon  his  filing  bond,  as  re- 
quired of  said  agents.  And  it  is  further  ordered,  that  so 
much  of  an  order  of  this  board,  passed  in  special  session 
February  14, 1865,  as  required  said  orders  to  be  issued  in 
the  name  of  the  person  mustered  into  service,  and  on  th% 
certificate  of  the  mustering  officer,  be,  and  the  same  is 
hereby,  rescinded.    It  is  ordered  by  tJie  board  that  tbe 
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orders  to  be  issued  for  bounties  to  volunteers,  &c.,  in  pur- 
saance  of  an  order  of  this  board,  on  this  day,  shall  bear 
interest  at  the  rate  of  six  per  cent.,  from  the  date  of  issue 
until  paid,  and,  when  desired,  the  four  hundred  dollars 
bounty  may  be  issued  in  three  orders,  one  for  tw.o  hundred, 
and  two  for  one  hundred  dollars  each." 

The  complaint  avers  that  county  orders,  to  the  amount 
contemplated,  were  issued  and  distributed  to  the  several 
townships,  as  provided  in  these  orders;  that  they  were 
issued  without  any  revenue  stamp  whatever;  that  the 
agents  contracted  and  sold  the  orders  at  fifty  cents,  and  less, 
on  the  dollar;  that  the  assessment  complained  of  is  too 
large;  that  the  taxable  property  of  the  county,  both  real 
and  personal,  for  the  year  1865,  is  $6,979,835;  that  the 
assessment  will  raise  $189,586  70,  which  is  in  excess  of  one- 
fourth  of  the  appropriation. 

The  appellee  demurred  to  the  complaint,  assigning  for 
cause:  1.  That  the  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action.  .  2.  That  there  was  a  defect  of  parties 
plaintifi*.  3.  That  the  complaint  did  not  state  facts  suffi- 
dent  to  constitute  a  cause  of  action.  The  court  sustained 
the  demurrer  and  rendered  final  judgment  thereon,  and  this 
is  the  alleged  error  complained  of  in  this  court. 

It  is  urged  that  these  orders  were  issued  in  violation  of 
section  24  of  the  act  providing  for  the  organization  of 
county  boards^  and  prescribing  some  of  their  powers  and 
duties.  1  G.  &  H.  252.  But  if  this  was  so,  we  do  not  see 
why  it  was  not  competent  for  the  legislature  to  legalize  the 
action  of  the  commissioners.  These  orders  were  issued 
without  authority  of  law,  and  but  for  the  act  of  March  8, 
1865,  would  be  void.  The  section  referred  to,  however, 
does  not  apply  to  appropriations  of  the  kind  under  consid- 
eration, but  only  to  allowances  made  to  persons  in  whose 
favor  there  exists  a  liability  against  the  county. 

It  is  claimed  that  the  county  orders  are  void,  because  they 
were  issued  without  a  revenue  stamp.  It  never  was 
claimed  by  the  government  that  such  orders  were  embraced 
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in  any  revenue  law  of  Congress,  and  by  the  act  of  July  18, 
1866,  it  is  expressly  provided  "that  all  official  instruments, 
documents,  and  papers  issued  by  the  officers  of  the  UnUed 
States  government,  or  by  the  officers  of  any  state,  county, 
town,  or  other  municipal  corporation,  shall  bo,  and  hereby 
are,  exempt  from  taxation :  Provided^  that  it  is  the  intent 
hereby  to .  exempt  from  liability  to  taxation  such  state, 
county,  town,  or  other  municipal  corporation,  in  the  exer- 
cise only  of  functions  strictly  belonging  to  them  in  their 
ordinary  governmental  and  municipal  capacity."  Acts  Ist 
Bess.  39th  Cong,  147.  The  orders  in  question  have  no 
validity,  except  such  as  is  given  them  by  the  legalizing 
act  of  March  8, 1866.  By  that  act  they  are  made  official 
instruments  of  the  county,  and  are  therefore  exempt  from 
taxation  under  the  revenue  law  of  the  United  States. 

It  is  claimed  that  the  assessment  sought  to  be  enjoined  is 
greater  than  the  law  authorizes,  and  is  therefore  void.  By 
the  act  of  March  8, 1866,  it  is  provided  "that  any  levy  and 
assessment  for  taxes,  made*  by  any  incorporated  city  or 
town,  or  board  of  county  commissioners  of  any  county  of 
this  State,  to  procure  means  to  pay  any  appropriations  by 
them  made,  or  bonds  and  orders  issued  for  the  purposes  in 
the  foregoing  section  enumerated,  be,  and  the  same  are 
hereby,  legalized:  Provided^  that  the  boards  of  commis* 
sioners  of  such  counties,  and  the  municipal  authorities  of 
such  cities  and  towns,  as  may  have  issued  bonds  or  orders,  or 
made  appropriations,  for  the  purposes  enumerated  in  the 
first  section  of  this  act,  be,  and  they  are  hereby,  required 
to  levy  and  collect  a  tax  sufficient  to  pay  at  least  one-fourth 
of  the  amount  of  such  bonds,  orders  and  appropriations^  in 
each  of  the  years  1865,  1866,  1867  and  1868,  which  said 
taxes  shall  be  levied  and  collected  as  other  county  taxes  are 
levied  and  collected,  and  when  so  collected  shall  be  applied 
to  the  payment  of  such  bonds,  orders  and  appropriations,  in 
equal  proportion  to  the  amount  of  such  bonds,  orders  and 
appropriations."  Acts  1865,  §  2,  p.  126.  It  is  claimed, 
under  this  proviso,  that  there  must  be  an  assessment  in  oacli 
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of  the  years  named,  and  that  the  words  ^'at  least  one- 
fourth/'  mean  an  approximation,  and  do  not  imply  that  an 
amount  greatly  heyond  that  sum  may  be  assessed  in  any 
one  of  the  years  named. 

In  The  People  v.  AUeriy  6  Wend.  486,  the  court,  as  wc 
think,  correctly  laid  down  the  general  rule  to  he,  that  where 
the  statute  specifies  the  time  within  which  a  public  officer 
is  to  perform  an  official  act  regarding  the  rights  and  duties 
of  others,  it  will  be  considered  as  directory,  unless  the 
nature  of  the  act  to  be  performed,  or  the  language  used  by 
the  legislature,  shows  that  the  designation  of  time  was  in- 
tended as  a  limitation  of  the  power  of  the  officer. 

In  the  case  in  judgment,  the  proviso  to  the  second  sec- 
tion is  not  a  limitation  of  power.  The  section  itself  legal- 
ized all  prior  assessments  made,  without  regard  to  their 
extent,  and  then  imposed  a  duty  on  the  county  commis- 
sioners to  make  an  assessment  of  at  least  one-fourth  of  the 
amount  required  in  each  of  the  years  named.  Suppose  the 
county  commissioners  omit  this  duty,  can  they  not  be  com- 
pelled by  means  of  a  mandate  to  do  the  act,  after  the  expi- 
ration of  the  time  limited?  The  orders  issued  by  the 
county  in  the  case  at  bar  were  made  payable  at  six  and 
twelve  months.  "Was  it  the  intention  of  the  legislature,  in 
the  legalizing  act,  to  deprive  the  county  of  the  power  of  meet- 
ing its  obligations  when  due?  The  act  of  the  county  was 
legalized ;  it  became  liable  to  be  sued.  Would  any  court  hesi- 
tate to  enforce  a  judgment  against  the  county  by  compelling 
the  commissioners  to  make  an  assessment  sufficient  to  meet 
its  obligations  ?  The  orders  of  the  board  of  commissioners, 
under  which  the  liability  in  question  was  incurred,  must 
speak  for  themselves.  The  motives  of  the  conmiissioners 
cannot  be  inquired  into.  If  the  orders  of  the  board  of 
conunissioners  were  legalized,  and  the  obligations  in  ques- 
tion were  incurred  thereunder,  and  in  pursuance  thereof, 
then  the  county  is  bound.  As  we  think  the  complaint  does 
not  state  facts  sufficient,  the  question  made  as  to  parties 
becomes  immaterial. 
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There  are  many  points  argued  in  the  brief  of  the  appel- 
lants, but  as  they  have  all  been  met  and  answered  by  this 
court  in  the  cases  of  Coffman  v.  Keigktlyj  24  Ind.  509, 
Oliver  v.  KdghJtley^  id*  514,  The  Board  of  Commissionersy  ^c,, 
V.  BearsSy  25  id.  110,  and  King  v.  Course  et  al.^  id.  202,  we 
deem  it  unnecessary  to  go  over  the  same  ground  in  this 
opinion.    We  adhere  to  the  rulings  in  those  cases. 

"We  think  the  court  below  committed  no  error  in  sus- 
taining the  demurrer  to  the  complaint. 

There  is  an  objection  made  to  tlie  form  of  the  judgment. 
It  is  claimed  that  the  court  below,  on  being  asked  by  the 
appellant  so  to  do,  ought  to  have  specified  the  ground  oa 
which  the  demurrer  was  sustained,  as  there  were  three  dis- 
tinct  causes  of  demurrer  assigned.  There  is  nothing  in  the 
'code  requiring  this,  and  we  know  of  no  rule  of  law  impos- 
ing such  a  duty  on  the  court. 

The  judgment  is  afltaned,  with  costs. 

J.  Buchanariy  for  appellants. 

T.  F.  Davidson,  for  appellee. 


Carmichael  v.  Geaby  and  Another. 

Kbw  Tbtal. — Under  the  statute,  no  more  than  two  new  trials  oan  be  granted 
to  the  same  party,  and  when  two  new  trials  have  been  granted  to  a  party, 
whether  by  the  court  below,  on  motion,  or  by  a  reversal  in  this  court,  on 
appeal,  the  judgment  cannot  be  reversed,  though  error  may  have  been 
committed  on  the  last  trial. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Rat,  C.  J. — This  suit  was  instituted  by  the  appellee,  then 
Margaret  Shid^  since  intermarried  with  one  Geary ^  against 
the  appellant  for  slander,  and  also  for  malicious  prosecutioa. 
Issues  were  formed  and  the  cause  submitted  to  a  jury  for 
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trial,  who  returned  a  finding,  under  the  paragraph  for  mali- 
cious prosecution,  for  the  appellee  for  $700,  and  under  the 
paragraph  asking  damages  for  an  alleged  slander,  the  find- 
ing was  for  the  appellant.  On  the  trial,  the  appellant  ob- 
jected to  the  appellee,  Margaret  Geary^  being  permitted  to 
testify,  on  the  ground  that  her  husband  was  a  party  to  the 
suit.  The  objection  was  overruled.  This  was  correct,  as 
the  husband  was  but  a  nominal  party.'  Gee  v.  Lewis  et  ux.y 
20  Ind.  149. 

On  the  trial,  the  acting  judge,  presiding  in  the  absence  of 
the  regular  judge  of  the  Hendricks  Circuit  Court,  gave,  on 
his  own  motion,  the  following  instructions :  "  Probable  cause 
for  criminal  prosecution  arises  when  such  a  state  of  facts 
is  presented  by  the  prosecution  as,  unexplained  by  the 
defense,  would  make  a  prima  facie  case  of  guilt.  In  other' 
words,  if  the  evidence  adduced  by  the  State,  or  presented 
to  the  mind  of  the  prosecuting  witness,  would  be  sufficient 
to  warrant  a  conviction  of  guilt,  then  the  cause  for  the 
prosecution  is  probable,  though  the  accused  party  is 
abundantly  able  to  show  that  the  appearances  of  guilt  are 
wholly  illusive. 

"It  is  incumbent  on  the  plaintiff",  under  the  first  para- 
graph of  the  complaint,  to  show  by  a  preponderance  of  evi- 
dence that  the  defendant  commenced  the  prosecution 
against  the  plaintiff  without  probable  cause,  as  I  have  ex- 
plained it,  and  maliciously.  If  want  of  probable  cause  is 
shown,  the  jury  may  from  that  infer  malice,  but  whether 
there  was  malice,  or  not,  is  a  question  of  fact  for  the  jury." 

Evidence  which,  in  a  criminal  cause,  makes  ^^  a  prima  facie 
case  of  guilt,"  and  is  "sufficient  to  warrant  a  conviction," 
not  only  constitutes  probable  cause  for  a  criminal  prose- 
cation,  but  excludes  all  reasonable  doubt  of  the  guilt  of  the 
party  charged.  The  counsel  for  the  appellee  do  not  insist 
that  the  law  is  correctly  stated  in  these  charges.  They, 
however,  cite  us  to  the  first  charge  given  by  the  court  on 
its  own  motion,  as  follows:  "To  sustain  an  action  &>v 
malicious  prosecution,  the  prosecution  must  be  shown  to 
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have  been  instituted  maliciously,  and  without  probable 
cause.  The  want  of  probable  cause  is  not  sufficient  to  sus- 
tain the  action  unless  malice  is  shown,  and,  vice  versa,  the 
existence  of  malice  does  not  authorize  the  action,  if  prob- 
able cause  for  prosecution  was  wanting." 

It  is  insisted  that  the  jury  must  have  entirely  disregarded 
this  instruction,  or  the  finding  could  not  have  been  for  the 
appellee,  and  that  we  may  therefore  presume  an  equal  disre- 
gard on  their  part  of  the  other  instructions  given  by  the 
court  This  would  leave  the  jury  entirely  untrammeled  ou 
questions  of  law,  and  permit  them  to  be  a  law  unto  them- 
selves. 

We  are  asked  to  find  that  the  verdict  is  clearly  right  upon 
the  evidence,  and  therefore  to  affirm  the  judgment.  We 
'have,  as  is  our  habit  in  such  cases,  carefully  examined  the 
evidence  in  full  bench,  and  we  do  not  feel  that  we  are 
authorized  to  reach  this  conclusion  from  the  evidence. 
Whether  there  was  or  not  probable  cause,  is,  in  this  case,  a 
Dfiixed  question  of  law  and  fact.  If  the  facts  were  found  by 
the  jury,  it  would  be  simply  a  question  of  law,  whether  they 
constituted  probable  cause.  But  the  jury,  after  being 
told  that  it  required  proof  sufficient  to  remove  all  reason- 
able doubt  of  guilt  to  constitute  probable  cause,  found  in 
answer  to  an  interrogatory  that  the  prosecution  for  which 
the  action  was  instituted  was  without  probable  cause.  K, 
on  looking  into  the  evidence,  we  found  that  the  jury  could 
not,  under  proper  instructions,  have  fairly  reached  any 
other  conclusion,  we  would  regard  it  as  our  duty  to  affirm 
the  j  udgment.  In  this  case,  we  cannot  say  that  the  evidence 
is  of  so  decided  a  character  as  to  justify  such  a  conclusion. 

A  new  trial  was  granted  in  this  case  by  the  Circuit  Court 
upon  the  application  of  the  appellant,  and  a  second  new  trial 
was  ordered  by  this  court,  upon  an  appeal  by  the  same  party. 
21  Ind.  66.  It  is  insisted  that  the  statute  in  regard  to  netr 
trials,  providing  that  ^'not  more  than  two  new  trials  shall 
be  granted  to  the  same  party,  in  the  same  cause,"  precludes 
any  reversal  of  this  cause  in  this  court,  no  matter  what  er- 
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rors  may  have  occurred  on  the  trial  below.  Whatever 
doubts  I  may  have  as  to  the  controlling  effect  of  this  pro- 
vision upon  the  action  of  this  court  are  of  no  practical 
importance,  as  a  majority  of  the  judges  are  clear  in  follow- 
ing  the  ruling  in  JRoberta  v.  Bobeson^  22  Ind.  456. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

Jf.  M.  Bat/y  J.  W.  Gordon^  W.  March  and  J.  S.  Tarldng- 
ton,  for  appellant. 

A.  O.  Porter,  B.  Harrison  and  W.  P.  Fishbacky  for  appellees. 


Sdtex  v.  The  Toledo,  Looanspobt  and  Bublington  Rail- 
road GoMPANT  and  Another. 

Faxtus. — ^Failubs  or  Coksideeation. — Suit  by  A  against  B  upon  a  prom- 
issory note.  C,  upon  his  own  application,  and  upon  motion  of  B,  was 
made  a  party  defendant,  and  filed  an  answer  alleging  that  the  note  was 
given  by  B  to  A  solely  for  the  accommodation  of  C,  and  for  the  balance 
of  the  price  charged  by  A  for  making  certain  repairs  upon  a  steam  en- 
gine for  C ;  that  the  materials  used  in  such  repairs  were  dofectiTo,  and 
the  work  unskillfully  done,  and  that  such  work  and  materials  were  worth 
no  more  than  the  money  already  paid;  that  C  had  no  opportunity  to  ex- 
amine such  work  and  materials  before,  &o.  B  adopted  the  answer  filed 
byO. 

Eeldf  that  as  C  disputed  the  consideration  of  the  note,  B  had  a  right  to 
notify  him  to  appear  and  defend  the  action. 

Betdf  also,  that  as  there  was  but  one  debt,  there  was  no  novation. 

BMf  also,  that  under  the  plea  of  an  entire  failure  of  consideration,  the  dfr> 
fendani  was  entitled  to  the  benefit  of  such  eyidenoe  as  he  oould  produce 
showing  a  partial  want  or  failure  of  consideration. 

Held,  also,  that  if  the  court  erred  in  making  G  a  party  defendant,  the  error 
was  not  ayailable  to  the  plaintiff,  as  he  was  not  prejudiced. 

APPEAL  from  the  Cass  Common  Pleas. 
Ray,  C.  J, — This  was  a  suit  upon  a  draft  drawn  by  Foster^ 
superintendent  of  the  railroad  company,  upon  the  treasurer 
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of  said  company,  for  $587  50,  in  favor  of  the  appellant. 
There  was  a  second  paragraph  for  work  and  labor  done. 
To  this  paragraph  no  answer  was  filed.  One  Davis  was 
permitted,  over  the  objection  of  the  appellant,  upon  his 
own  application,  and  on  the  motion  of  the  railroad  com- 
pany, to  make  himself  a  party  defendant  to  the  snit. 
He  filed  an  answer  to  the  first  paragraph  of  the  complsdnt* 
admitting  the  execution  of  the  draft  by  the  railroad  com- 
pany, but  alleging  that  it  was  made  for  his  accommodation; 
that  in  the  summer  of  1865,  he  was  the  owner  of  a  certain 
steam  saw  mill,  situated  in  Cass  county,  Indiana;  that  the 
engine  and  boiler  belonging  thereto  being  out  of  repair,  he 
took  the  same  to  the  machine  shop  of  the  plaintiff  to  have 
the  work  necessary  to  perfect  them  performed,  and  that  the 
plaintiff  undertook  to  do  all  necessary  work  upon  them  in 
a  skillful  and  "workmanlike  manner,  and  for  a  fair  and 
reasonable  compensation;  that  such  repairs  were  completed 
about  the  fourth  day  of  September j  1865,  and  that  the 
charge  made  for  the  same,  including  materials  used,  was 
the  sum  of  $1,087  50;  that  being  then  unable  to  pay 
the  said  sum,  he  procured  the  said  railroad  company, 
for  his  accommodation,  to  settle  said  account,  and  the 
said  company  thereupon  paid  to  said  plaintiff  the  sum 
of  $500,  and  executed  and  delivered  the  draft  now  sued 
upon  for  the  balance  of  said  account;  that  in  considera- 
tion of  the  payment  so  made  by  said  company,  ho,  the 
said  DaviSy  executed  to  them  his  note  for  $1,000,  secured 
by  mortgage,  and  paid  in  cash  the  sum  of  $87  50; 
that  the  plaintiff*  had  full  knowledge  of  the  agreement 
between  said  railroad  company  and  said  defendant,  DaviSy 
and  that  the  draft  was  so  executed  for  his  accommodation; 
that  such  settlement  was  made  by  Foster,  the  superinten- 
dent  of  said  company,  and  said  plfiintiff ;  that  said  boiler  and 
engine  were  then  at  the  shop  of  the  said  plaintiff,  at  -fficA- 
mondy  and  the  said  defendant  had  no  mcfans  of  knowing 
whether  proper  materials  had  been  employed  in  the  repairs^ 
and  whether  the  work  was  skillfully  done,  and  he  avers  that 
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the  work  upon  the  same  was  not  done  in  a  skillful  and 
workmanlike  manner^  and  the  materials  used  were  defective, 
and  that  materials  charged  for  were  not  used,  and  that  the 
work  was  not  worth  over  the  sum  of  $500,  already  i3aid. 
The  railroad  company  also  adopted  this  answer.  A  demurrer 
was  filed  by  the  plaintift'  to  the  answer  of  the  railroad  com- 
pany, and  of  DaviSy  which  demurrers  the  court  overruled. 
On  the  trial,  the  court  gave  the  opening  and  close  to  the 
defendants,  and  a  judgment  was  obtained  by  the  plaintiff 
for  $104.  Upon  the  overruling  of  a  motion  made  by  the 
plaintiff  for  a  new  trial,  he  brings  this  appeal 

The  appellant  insists  that  the  demurrers  should  have 
been  sustained  to  the  answer  of  DaviSy  and  to  the  answer 
of  the  railroad  company.  We  think  the  answer  of  the  rail- 
road company  shows  that,  with  the  knowledge  of  the  plain- 
tiff, the  company  had,  for  the  accommodation  of  DaviSy  and 
upon  his  furnishing  them  security,  assumed  to  pay  the  debt 
owing  by  Davis  to  the  plaintiff.  The  amount  of  the  debt 
was  determined  by  a  bill  for  materials  alleged  to  have  been 
furnished  and  work  done,  which  was  presented  by  the 
plaintiff,  and,  without  any  opportunity  being  given  to  Davis 
to  examine' the  correctness  of  the  charges,  the  money  was 
paid  in  part,  and  the  draft  given  for  the  remaihder  of  the 
amount.  As  Davis,  upon  receiving  the  engine  and  boiler, 
disputed  the  correctness  of  the  account,  the  railroad  com- 
pany had  the  right  to  notify  him  to  appear,  and  in  their 
name  to  defend  the  suit.  This  is  not  a  case  of  novation. 
There  was  but  one  indebtedness  involved.  The  railroad 
company  was  not  indebted  to  Davis,  nor  was  the  plaintiff 
80  indebted  to  the  railroad  company.  The  answer  of  Davis, 
as  adopted  by  the  railroad  company,  presented  a  defense  to 
the  suit  upon  the  draft.  Under  a  plea  of  an  entire  failure  or 
want  of  consideration,  where  the  facts  are  set  out  which  it  is 
alleged  show  such  failure  or  want  of  consideration,  evidence 
is  admissible  tending  to  sustain  the  plea,  and  the  pleader  is 
entitled  to  the  benefit  of  the  proof,  although  he  may  not 
make  out  an  entire  failure  or  an  entire  want  of  consideration. 
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If  the  court  improperly  permitted  Davis  to  be  made  a  party 
defendant,  the  error  cannot  avail  the  appellant,  for  he  has 
secured  a  judgment  against  him  as  well  as  against  the  nul- 
road  company,  upon  the  issue  presented  by  the  company. 
The  company  appeared,  and,  as  a  matter  of  record,  adopted 
the  answer  of  Dam.  It  was  their  answer,  whether  Davis 
was  properly  in  court  or  not. 

The  appellant  objects  that  there  was  a  trial  without  an 
issue  under  the  second  paragraph  of  the  complaint.  That 
paragraph- was  the  common  count  for  work  and  labor,  xmd 
under  it  the  appellant  was  entitled,  no  answer  having  been 
filed,  to  make  his  proof  of  damages  and  take  his  judgment. 
Upon  the  issue  formed  imder  the  first  paragraph  of  the 
complaint,  the  appellees  were  clearly  entitled  to  the  opening 
and  close  before  the  jury^ 

The  judgment  is  afiirmed,  at  appellant's  cost. 

D.  D.  Pratt  and  D.  P.  BaHdmUy  for  appellant 

T.  C.  Annabal^  for  appellees. 


"Wbbb  and  Others  v.  Baird  and  Another. 

Escsow. — ^Delivebt  or  Bond. — Where  one  executes  a  bond  as  security  for 
another  and  deliTers  it  to  the  latter,  upon  his  promise  to  procure  the  sig- 
natures of  other  persons  named,  and  the  bond  is  detiyered  to  the  obligee 
without  such  eignaturesi  if  there  be  nothing  on  the  face  of  the  bond  to 
indicate  that  others  were  to  sign  it,  it  is  valid. 

APPEAL  from  the  Vigo  Common  Pleas. 

Kay,  C.  J. — The  appellees  filed  their  complaint  to  have  a 
bond  declared  void,  which  they  had  signed  with  one  Wassoriy 
as  his  sureties.  The  complaint  charges  that  the  appellees 
signed  the  bond  and  delivered  it  to  Wasson  as  an  escrow,  to 
be  held  by  him  until  he  procured  the  signatures  of  two 
other  persons,  who  are  named,  when  it  was  to  be  delivered 
to  the  appellants,  to  be  held  by  them  as  security  for  the 
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lEaithful  discharge  by  said  Wasson  of  his  duties  as  an  express 
agent,  acting  for  the  appellants.  It  is  alleged  that  at  the 
time  they  executed  the  bond,  the  name  of  Wasson  alone 
was  written  in  the  body  of  the  instrument,  and  a  blank  was 
left  for  the  names  of  his  sureties,  and  that  Wasson  delivered 
the  bond  to  the  appellants  without  procuring  the  additional 
names,  as  he  had  promised ;  that  at  a  subsequent  date,  a  suit 
had  been  instituted  by  the  appellants  upon  the  bond,  for  a 
default  by  Wassonj  but  that  the  suit  had  been  dismissed,  and 
the  appellants  now  threaten  to  commence  proceedings  in 
the  United  States  Circuit  Court.  A  copy  of  the  bond  is  filed, 
and  it  contains  the  names  of  the  persons  who  have  signed 
it,  and  none  other.  « 

A  demurrer  was  overruled  to  this  complaint.  It  was 
held  in  the  case  of  Inhabitants  of  South  Berwick  v.  Huntress 
d  al.j  53  Me.  89,  that  a  party  executing  a  deed,  bond,  or 
other  instrument,  and  delivering  the  same  to  another, 
•  knowing  that  there  are  blanks  in  it  to  be  filled,  in  order  to 
make  it  a  perfect  instrument,  must  be  considered  as  agree- 
ing that  the  blanks  may  be  thus  filled  after  he  executes  it. 
In  this  case,  the  filling  of  the  blank  with  the  names  of  the 
sureties  was  not  required,  and  cannot  aflfect  the  validity  of 
the  bond.  The  instrument  came  into  the  hands  of  the  ap- 
pellants, perfect  in  form,  and  there  is  no  averment  that  they 
had  any  knowledge  of  the  agreement  between  Wasson  and 
the  appellees.  It  is  proper  to  state  that  this  case  was 
decided  in  the  court  below  before  the  opinion  of  this  court 
was  pronounced  in  the  case  of  Deardorff  et  al.  v.  Foresman, 
24  Ind.  481.  Following  the  ruling  in  that  case,  we  hold 
that  the  demurrer  should  have  been  sustained  to  the  com- 
plaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  sustain  the- 
demurrer. 

L.  BarhouTy  T.  A.  Hendricks^  0.  jB.  Hord  and  A.  W.  Sen- 
driekSj  for  appellants. 

J.  P.  Baird  and  C.  Oruft^  for  appellees. 
Vol,  XXVn.— 24 
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Thom  and  Another  v.  Wilson's  Executor  and  Others. 

Satisfaction  or  Jvdqmbnt. — ETfDSircB. — Suit  by  A  against  B  to  enjoin 
the  collection  of  a  judgment.  The  complaint  alleged  that  the  judgment 
was  recoTered  for  an  unpaid  balance  of  the  purchase  n^oney  of  real 
estate  due  Arom  A  to  B ;  that  A  had  sold  the  real  estate  to  C,  and  that  B 
had  agreed  to,  and  did,  accept  the  notes  of  0  in  discharge  of  the  judg- 
ment B  answered,  denying  that  the  notes  of  C  had  been  recelTed  ia 
satisfaction  of  the  judgment,  and  alleging  that  they  had  been  taken  as 
collateral  security  only. 

Held,  that  a  written  agreement  between  B  and  G,  by  which  it  was  stipulated 
that  the  judgment  against  A  should  remain  in  force  until  C's  notes  were 
paid,  was  admissible  in  evidence,  as  tending  to  contradict  the  allegation 
that  the  notes  were  received  in  satisfotetion  of  the  judgment. 

Heldf  also,  that  the  record  of  a  judgment  of  foreclosure  of  a  mortgage 
given  by  C  to  A  to  secure  other  notes,  given  for  a  balance  of  purchase 
money,  above  the  amount  of  the  notes  transferred  to  B,  and  of  a  purchase 
by  A  of  the  land  under  the  decree,  was  admissible  in  evidence,  as  it 
tended  to  show  that  the  land  was,  in  equity,  subject  to  a  vendor's  lien  for 
the  amount  of  the  notes  held  by  B. 

ffeldf  also,  that  while  the  taking  of  an  appeal  from  the  judgment  alleged  to 
be  satisfied,  after  the  date  of  the  alleged  satisfaction,  did  not  estop  A 
firom  asserting  that  the  judgment  was  paid^  it  was  proper  evidence  for 
the  consideration  of  the  jury. 

Dbpositioh. — Copt  of  Contract. — Where  a  witness,  living  out  of  the  ju- 
risdiction of  the  court,  revises  to  attach  an  original  paper  writing,  in  his 
possession,  to  his  deposition,  a  copy  may  be  attached  and  given  in  evi- 
dence. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Kat,  C.  J. — This  was  a  proceeding  to  have  satisfaction 
entered  of  a  judgment,  and  further  action  restrained  under 
an  execution  issued  thereon.  The  appellants  alleged  that 
the  judgment  had  been  recovered  against  them  for  the 
unpaid  purchase  money  due  the  decedent  for  certain  land 
sold  to  them ;  that  they  had  sold  the  real  estate  to  one  JUul- 
fordy  and  that  the  decedent  had  agreed  to,  and  had,  received 
from  said  Mulfordy  in  payment,  the  sum  of  four  hundred 
dollars  in  cash,  and  notes  for  the  balance  of  the  sum  due  on 
the  judgment,  and  had  agreed  to  accept  a  mortgage  from 
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«ud  Mulford  to  secure  said  notes,  and  to  release  the  judg- 
ment against  the  appellants. 

The  appellees  filed  a  denial.  They  also  answered  that 
the  notes  were  received  as  collateral  security,  and  the  judg- 
ment was  to  be  entered  satisfied  only  upon  their  payment 
Reply  in  denial. 

On  the  trial,  the  appellants  introduced  evidence  tending 
to  show  that  upon  the  sale  of  the  land  to  Mulford^  upon 
which  the  judgment  in  question  was  a  lien,  the  agreement 
between  the  appellants,  the  decedent  and  Mulford  was,  that 
the  notes  given  by  Mulford  to  the  decedent  were  to  be  se- 
cured by  mortgage,  and  that  certain  other  notes  given  by 
Mulford  to  the  appellants,  for  the  balance  of  the  purchase 
money,  were  to  be  also  secured  to  the  appellants  by  a  mort- 
gage of  a  later  date,  and  that  thereupon  the  appellants  were 
to  be  released  from  the  judgment;  that  subsequently  the 
decedent  agreed  with  Mulford  that  the  judgment  should 
stand  as  a  security  for  the  debt,  and  that  no  mortgage 
should  be  executed  to  the  decedent.  It  appeared  in  proof 
that  the  notes  given  by  Mulford  to  the  decedent  had  not 
been  paid,  and  that  appellants  had  foreclosed  the  mortgage 
they  held  from  Mulford  to  secure  the  notes  for  the  balance 
of  the  purchase  money,  and  had  bought  in  the  property. 
Upon  the  trial,  the  appellants  moved  to  strike  out  a  copy  of 
a  contract  between  Mulford  and  the  decedent,  which  was 
made  part  of  Mulford^ s  deposition.  The  contract  showed 
that  the  agreement  under  which  the  notes  were  received  by 
the  decedent  was,  that  the  judgment  should  remain  in  force 
until  the  notes  were  paid.  This  was  certainly  admissible 
evidence,  both  under  the  denial  and  the  special  answer,  as  it 
contradicted  the  allegation  that  the  notes  were  received  in 
satisfaction  of  the  debt.  It  is  not  important  that  this  item 
of  evidence  did  not  disprove  the  allegation  that  the  dece- 
dent agreed  with  the  appellants  that  he  would  so  receive 
them.  Evidence  is  not  to  be  excluded  on  the  ground  that 
it  does  not  in  itself  answer  the  entire  complaint;  it  is  suffi* 
cient  if  it  tends  to  disprove  a  material  averment* 
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It  was  also  objected  that  the  contract  itself  was  not  pro- 
duced, but  only  a  copy.  The  appellees  requested  the  wit- 
ness to  file  the  original,  but  as  the  paper  was  the  property 
of  the  witness,  and  he  was  beyond  the  jurisdiction  of  the 
court,  the  copy  furnished  and  made  a  part  of  the  deposition 
was  sufficient. 

The  appellees  offered  in  evidence  a  full  transcript  of  the 
record  in  the  Supreme  Court  of  the  proceedings  on  an  appeal, 
by  the  present  appellants,  from  the  judgment  which  it  is 
claimed  was  satisfied.  The  appeal  was  taken  and  prose- 
cuted after  the  date  when  the  appellants  claim  the  judgment 
had  been  fully  paid.  We  think  it  was  proper  for  the  consid- 
eration of  the  jury.  A  transcript  of  a  record,  and  the  proceed- 
ings of  this  court  thereon,  is  not  a  copy  of  a  transcript,  but  is 
a  copy  of  matter  which  has  become  a  record  of  this  court. 
While  the  taking  and  continued  prosecution  of  an  appeal  in 
this  court,  from  a  judgment  below,  does  not,  as  a  matter  of 
law,  estop  the  appellant  from  asserting  that  the  judgment 
was  paid,  it  is  still,  as  a  matter  of  fact,  proper  for  a  jury  to 
consider  under  such  an  issue. 

The  appellees  also  offered  in  evidence  the  record  of  a 
judgment  of  foreclosure  of  the  mortgage  from  Mulford  to 
the  appellants  to  secure  the  balance  of  the  money  due  upon 
the  sale  of  the  real  estate  to  him.  This  was  proper  evi- 
dence. With  the  other  evidence  introduced,  it  showed 
that,  according  to  the  contract  claimed  by  the  appellants, 
the  notes  of  Mulford^  given  to  the  decedent,  were  to  be 
secured  by  a  mortgage  prior  to  the  one  which  secured  the 
notes  received  by  appellants.  The  appellants  purchased 
tb.  property  undi  »'l,reclosu^>  of  tkSmor^,  know- 
ing  that  the  notes  given  to  the  decedent  were  unpaid. 
Those  notes  were  given  for  the  purchase  money  of  the  real 
estate,  and  were  received  upon  a  debt  for  purchase  money 
of  that  property,  due  from  appellants  to  the  decedent. 
This  purchase  of  the  property  was  therefore,  in  equity,  sub- 
ject to  the  vendor's  lien.  The  evidence  made  a  case  where 
the  aid  of  the  equity  power  of  the  court  would  be  asked  in 


NOVEMBER  TERM,  1866.  378 

Turner  «.  Young  and  Another. 

Tain  to  permit  appellants  to  keep  the  property  and  have  the 
debt  for  the  purchase  money  declared  discharged,  without 
its  payment. 

There  is  another  reason  why  the  finding  of  the  jury 
cannot  be  disturbed.  There  was  evidence  from  which  the 
jury  could  find  that  the  contract  between  the  appellants, 
the  decedent  and  Mulford  was,  simply,  that  the  appellants 
were  to  be  relieved  from  the  judgment,  and  that  the  prop- 
erty should  remain  liable  to  pay  the  debt.  Under  that 
state  of  facts,  it  will  be  time  enough  to  ask  the  aid  of  a 
court  of  equity  when  the  remedy  against  the  land  shall 
have  been  exhausted  and  proceedings  are  attempted  against 
the  appellants.  The  charges  given  by  the  court  to  the  jury 
were  as  favorable  to  the  appellants  as  the  law  would 
permit. 

The  judgment  is  afiirmed,  with  costs. 

H.  W.  Harrington  and  C.  A.  Korbly,  for  appellants. 

C.  E.  WaUcer^  for  appellees. 


Turner  v.  Young  and  Another. 

Oo^n  OoiTTBACT. — CoNsiDEKATiOH. — ^A  being  indebted  to  B  upon  a  promis- 
8017  note,  payable  in  gold,  paid  the  debt  in  full  in  legal  tender  notes,  and 
executed  to  B  another  note  for  one-half  of  tho  difference  between  the 
Talue  of  legal  tender  notes  and  gold. 

Ileld^  that  there  was  no  consideration  for  the  last  note. 

APPEAL  from  the  Bocne  Common  Pleas. 

Orbgort,  J. — T^imer  sued  Young  and  Young  on  a  prom- 
issory note.  Tho  defense  was  want  of  consideration.  The 
issue  was  tried  by  a  jury.  Verdict  for  the  defendants. 
The  plaintiiF  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  law  and  evidence.    The  only 
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question  presented  by  the  record  is,  does  the  evidence 
support  the  finding?*  On  the  15th  of  June^  1861,  William 
G.  Young  borrowed  of  James  Turner^  the  appellant,  one 
thousand  dollars  in  gold,  and  executed  to  him  his  two  sev- 
eral notes,  with  Robert  F.  Young  and  Allen  Kinv^orthj  his 
sureties,  one  of  which  is  as  follows:  "On  or  before  the 
25th  day  of  December  next,  we,  or  either  of  us,  promise  to 
pay  James  Turner^  or  order,  five  hundred  dollars,  for  value 
received  of  him,  to  be  paid  in  twenty  dollar  gold  pieces, 
with  interest  from  date,  without  any  relief  from  valuation 
or  appraisement  laws  whatever.  This  15th  day  of  June^ 
1861."  The  other  is  the  same,  except  as  to  the  time  of 
payment. 

On  the  25th  of  March^  1862,  Turner  obtained  a  judgment 
against  Young  and  his  sureties  on  these  two  notes  for  one 
thousand  and  fifteen  dollars.  John  V.  Young  became  re- 
plevin bail  for  the  stay  of  execution.  In  January^  1863, 
Turner  agreed  to  extend  the  time  of  payment  of  the  judg- 
ment for  one  year.  Young  agreeing,  aib  the  expiration  of 
the  time,  to  pay  the  judgment  in  gold ;  and  to  induce  Kin- 
worthy  to  allow  the  judgment  to  stand,  Young  executed  to 
him  a  deed  for  a  lot  in  Thomtown^  as  an  indemnity  against 
his  liability.  Kinxverthy  executed  a  bond  to  Young,  condi^ 
tioned  to  re-convey  the  lot  on  the  payment  by  the  latter  of 
the  judgment.  On  the  28th  of  December ^  1863,  Turner  sued 
out  an  execution  on  the  judgment,  which  came  to  the  hands 
of  the  sherifl:'  the  next  day.  On  the  17th  of  February y  1864, 
Young*s  wife  paid  to  the  sheriff  the  full  amount  of  the 
judgment,  interest  and  costs,  in  legal  tender  notes,  which 
were  received  by  the  sherifi:'  in  full  satisfaction  of  the  judg- 
ment, and  so  returned  by  him  to  the  clerk.  Pbwn^r  de- 
manded a  reconveyance  of  the  lot  from  Kinworthy.  The 
latter  refused  to  reconvey  unless  Young  would  satisfy  Tkir- 
ner  for  his  promise  to  pay  the  judgment  in  gold.  After  the 
judgment  was  paid,  and  before  Kinworthy  reconveyed  the 
lot,  the  note  in  suit  was  executed  by  WHliam  G.  Young^  with 
Bchert  F.  Young^  his  surety,  to  Thimer^  for  one-half  of  the 
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difference  between  the  value  of  gold  and  of  the  legal  tender 
notes  thus  paid.  Upon  Kinworthy  being  informed  by  Tar- 
7ier  that  he  was  satisfied,  the  former  reconveyed  the  lot  to 
*  Younfs  wife.  The  only  consideration  as  between  ThitTierf 
the  payee,  and  the  makers  of  the  note,  was  the  premium  on 
the  gold.  Kirmorthy  demanded  nothing  for  himself,  but 
refused  to  make  the  reconveyance  unless  Young  would  com- 
ply with  his  contract  to  Turner  to  pay  the  gold. 

In  the  suit  on  the  notes,  the  measure  of  damages  was  not 
the  value  of  one  thousand  dollars  in  twenty  dollar  gold 
pieces,  but  one  thousand  dollars  with  interest  from  date. 
Thayer  v.  Hedges  et  al.y  23  Ind.  141.  The  judgment  was 
therefore  for  the  amount  legally  due.  The  payment  to  the 
sheriff  in  legal  tender  notes  was  a  satisfaction  of  the  judg- 
ment. The  appellant  received  all  the  interest  for  the  for- 
bearance that  the  law  allowed  him  to  take.  He  could  not 
have  legally  contracted  for  a  greater  rate  of  interest,  either 
directly  or  indirectly.  There  was  therefore  no  considera- 
tion for  the  note  in  suit  in  the  case  at  bar,  there  being  no 
debt  due,  but  at  most  a  mere  dispute  and  controversy  exist- 
ing respecting  it.  Awards  v.  Baugky  11  Meeson  &  Wels- 
by  641.  Kinworthy  was  bound,  under  his  bond,  to  re- 
convey  the  lot  to  Young.  The  conveyance  to  YoUnfs  wife 
was  not  the  consideration  o^  the  note  in  suit;  at  least  the 
jury  were  warranted  in  so  finding  under  the  evidence. 
Thimer^a  own  testimony  was  to  the  effect  that  the  consider- 
ation of  the  note  in  question  was  one-half  the  difference 
between  the  value  of  gold  and  the  l^al  tender  notes  pidd 
to  the  sheriff  in  satisfaction  of  the  judgment. 

The  case  of  Edwards  v.  Baughy  supra^  was  recognized  and 
followed  by  this  court  in  Jarvis  v.  Sutton^  8  Ind.  289. 

The  judgment  is  affirmed,  with  costs. 

A.  J.  JBoonSy  M.  M.  Bay^  J.  W.  Ocrdon  and  W.  March,  for 
oppelkiit. 

(>•  S.  JBamilton  and  G.  C.  Ghxlviny  for  appellees. 
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Pabtnxkbhip. — Before  the  adoption  of  the  code,  one  partner  could  not  sne 
another  at  law  to  recoTer  money  dae  on  an  unsettled  partnership  account, 
but  the  rule  is  otherwise  now. 


APPEAL  from  the  Tippecanoe  Common  Pleas, 
Gbegort,  J. — Caldwell  sued  ShaUer  on  a  promissory  note. 
The  suit  was  commenced  December  31, 1866.  The  appellant 
answered  in  two  paragraphs,  the  first  of  which  was  with- 
drawn. The  appellee  demurred  to  the  second  paragraph 
because  it  did  not  state  facts  sufficient  to  constitute  a  de- 
fense, which  demurrer  was  sustained  and  final  judgment 
rendered  thereon.  The  sustaining  of  this  demurrer  is  the 
error  complained  of.  The  second  paragraph  sets  forth, 
"that  before  suit  was  commenced  the  plaintiff  was  indebted 
to  one  Samuel  0.  Fowler  on  an  account,  a  copy  of  which  is 
made  a  part  of  the  answer,  in  the  sum  of  $1,294  71,  which 
account  was  assigned  to  defendant,  and  which  defendant 
ofiers  to  set-off  against  any  amount  found  due  to  plaintiff, 
and  claims  a  judgment  against  the  plaintiff  for  $1,000." 
The  items  of  the  account  are  as  follows :  "  To  cash  taken 
in  drug  store  during  four  months,  in  the  year  1865,  $1,500, 
one-half  of  which  was  not  paid  over  to  me  by  you,  $700 ;  to 
cash  had  and  received  by  you  for  me,  by  mistake  in  invoice 
of  drug  store,  $195 ;  to  amount  paid  out  by  me  for  the  firm, 
$799  42,  your  portion,  $399  71— $1,294  71."  The  account 
was  properly  assigned  by  Fowler  to  the  defendant,  January 
24, 1866. 

The  appellee  has  failed  to  furnish  us  a  brief.  The  appel- 
lant says  in  his  brief,  "  that  the  court  below  thought  the 
items  pleaded  showed  the  existence  of  a  partnership  be- 
tween Fowler,  the  assignor,  and  the  appellee,  and  that  tiiis 
partnership  was  unsettled."  If  this  was  the  objection  to 
the  answer,  it  was  not  well  taken.    Before  the  adoption  of 
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OUT  present  code,  one  partner  could  not  sue  another  at  law 
to  recover  money  claimed  to  be  due  on  the  unsettled  part- 
nership accounts,  but  since  the  distinction  between  law  and 
equity  has  been  abolished,  this  rule  can  have  no  application. 
Duck  V.  AbboUy  24  Ind.  349.  Taking  the  bill  of  particulars 
as  a  part  of  the  answer,  we  see  no  objection  to  it  that  can 
be  reached  by  the  demurrer  filed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer to  the  answer,  and  for  further  proceediugs. 

Jl  M.  La  SuBj  jB.  p.  De  Hart  and  Mailer  and  Ward,  for 
appellant. 


TuLL  V.  David. 

SiiAMDKBL, — BuBDBN  ov  THE  IssxiE. — Where,  in  an  action  of  slander,  the  de- 
fendant justifies  the  speaking  of  the  words,  the  burden  of  the  issue  is 
upon  him. 

Tbahscbipt. — Certificate. — The  certificate  of  the  clerk  of  a  court  that  the 
paper  to  which  it  is  attached  is  a  "true  transcript  of  the  proceedings,"' 
&0.,  is  not  equiyalent  to  a  certificate  that  the  paper  is  a  "full,  true  and 
complete  transcript,"  &0.,  and  is  not  sufficient  to  authorize  the  use  of  the 
transcript  in  eTidence. 

Slasdeb.. — ^Pebjxtbt. — Where  in  an  action  for  slanderous  words,  imputing 
the  crime  of  perjury,  the  defendant  justifies  the  speaking  of  the  words, 
he  must  prove  not  only  the  falsity  of  the  affidavit  or  evidence,  but  that 
the  statements  were  made  willfully,  corruptly  and  against  the  better 
knowledge  of  the  witness.  Perjury  cannot  be  predicated  of  a  statement 
which  is  according  to  the  belief  and  conviction  of  the  person  making  it^ 
though  he  may  have  recklessly  sworn  to  what  he  would,  if  more  cautious, 
have  learned  to  be  false. 

Same. — Justification. — In  order  to  sustain  his  justification,  the  defendant 
must  prove,  beyond  a  reasonable  doubt,  that  the  plaintiff  willfully  and 
cormptly  swore  to  that  which  was  false. 

Sake. — ^If  the  justification  does  not  cover  the  slander  to  the  fuU  extent,  the 
plaintiff  is  entitled  to  recover  for  the  excess  not  justified. 

Bamm, — ^If  in  such  case,  the  plaintiff  stated  the  faots  to  an  attorney  in  whom 
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be  had  eonftdenoe,  who  reduoed  th«m  to  writing,  and  the  plaintiff  iliam 
made  oath  to  them,  under  the  adTice  of  hie  attorney  that  the  writing  waSi 
in  legal  effect^  the  same  as  his  oral  statement,  he  is  not  guilty  of  peijnry, 
though  the  affidavit,  as  written,  was  not  true. 

APPEAL  from  the  Bartholoinew  Circuit  Court 

Greqoby,  J. — TuU  sued  David  in  slander,  for  words 
charging  the  plaintiff  with  perjury,  in  making  an  affidavit 
against  the  defendant  for  obstructing  a  highway,  and  in 
giving  testimony  on  the  trial  of  the  information  founded 
on  the  affidavit.  The  appellee  justified  the  speaking  of  the 
words  as  charged.  Trial  by  jury.  Verdict  for  the  de- 
fendant. Motion  by  the  appellant  for  a  new  trial  overruled. 
The  evidence  is  in  the  record. 

It  is  claimed  that  the  court  below  erred  in  refusing  to 
permit  the  appellant  to  open  and  close  the  case  to  the  juiy. 
Under  the  justification,  the  defendant  had  the  burden  of 
the  issue,  and  this  entitled  him  to  open  and  close.  Judah 
V.  The  Trustees  of  the  Vincennes  University y  23  Ind.  272. 

On  the  trial,  the  defendant  offered  in  evidence,  over  the 
objection  of  the  plaintiff',  a  transcript  of  the  proceedings 
and  judgment  in  the  case  against  him  in  the  Brown  Com- 
mon Pleas,  founded  on  the  affidavit  of  the  appellant.  It  is 
ckimed  that  this  was  error: 

First,  because  the  transcript  was  not  properly  certified. 
The  certificate  is  as  follows:  ^^ State  of  Indiana^  Brown 
county :  I,  Thomas  M.  AdamSy  clerk  of  the  Court  of  Com- 
mon Pleas  of  said  county,  hereby  certify  that  the  foregoing 
is  a  true  transcript  of  the  proceedings  had  in  said  cause,  as 
appears  by  the  record  books  of  my  office.  Oiven  under  my 
hand  and  official  seal,  this  18th  day  of  AprUy  1664.*'  We 
think  that  a  ^'  true  transcript  of  the  proceedings  had  in  said 
cause,  as  appears  by  the  record  books,"  &c.,  does  not  mean 
a  '^^  full,  true  and  complete  transcript  of  the  record."  Smiih 
et  al.  V.  Jeffries^  25  Ind.  876. 

Second.  It  is  objected  that  the  original  affidavit,  and 
not  the  certified  copy,  ought  to  have  been  introduced.  This 
objection  would  have  been  without  foundation  under  a  prop* 
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eriy  certified  transcript  of  the  record.  The  affidavit,  when 
filed,  was  a  part  of  the  record,  and  conld  be  proved  by  a 
certified  copy  thereof. 

The  court  below,  at  the  request  of  the  appellee,  charged 
the  jury,  over  the  objection  of  the  appellant,  that  "an 
order  of  the  trustee  of  a  township  ordering  a  highway  to 
be  located  and  opened,  without  fixing  the  width  of  the  road 
in  the  order,  is  void,  and  no  highway  would  thereby  be 
established.^'  The  case  made,  under  the  issue,  rendered  this 
instruction  impertinent  and  improper.  On  the  question  of 
justification,  in  view  of  the  testimony,  the  instruction  was 
well  calculated  to  mislead  the  jury.  There  is  no  proof 
tending  to  show  that  the  appellant,  at  the  time  he  made  the 
affidavit,  or  at  the  time  he  gave  his  evidence,  knew  that  the 
appellee,  at  the  time  of  the  commission  of  the  alleged 
ofiense,  claimed  the  right  to  obstruct  the  highway,  on  the 
ground  that  the  order  establishing  it  was  void. 

The  appellant,  at  the  proper  time,  requested  the  court  to 
give  to  the  jury  the  following  instruction,  which  was  refused : 

"  Evidence  is  essential  not  only  to  show  that  the  witness 
swore  falsely  in  fact,  but  also,  as  far  as  circumstances  tend 
to  such  proof,  to  show  that  he  did  so  corruptly,  willfully, 
and  against  his  better  knowledge;  and  although  a  witness 
may  recklessly  swear  to  what  he  would,  if  more  cautious, 
learn  to  be  false,  it  is  not  peijury,  but  the  oath  must  be 
willfully  corrupt.  His  negligence  or  carelessness  in  coming 
to  a  belief  or  conclusion  of  mind,  without  taking  proper 
pains  to  enable  him  to  ascertain  the  truth  of  the  fitcts  to 
which  he  swears,  does  not  make  his  oath  corrupt,  and  per- 
jury cannot  be  willAil  where  the  oath  is  according  to  the 
belief  and  conviction  of  the  witness  as  to  its  truth." 

This  ia  a  correct  exposition  of  the  law,  and  the  court 
below  erred  in  refusing  to  give  the  instruction  to  the  jury. 

The  appellant  also  requested  the  court  to  give  the  follow- 
ing instruction,  which  was  refused : 

"Greater  precision  is  necessary,  on  the  part  of  the  de- 
fendant, in  the  proof  of  the  facts  of  his  answer,  than  would 
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be  required  if  the  plaintiflE*  stood  indicted  for  perjury,  and 
was  on  trial  therefor,  for  a  variance  as  to  some  matters  that 
would  not  be  fatal  in  an  indictment,  would  be  so  upon  issue 
taken  on  a  justification  of  a  charge  of  peijury.  If  the  jus- 
tification does  not  cover  the  slander  to  the  fuU  extent,  the  plain- 
tiff  will  be  entitled  to  recover  for  the  excess  not  justified;  and  if 
the  defendant  fails  to  prove  to  you,  beyond  a  reasonsiMe  dovJbt, 
that  the  plaintiff  swore  wUIfully  and  corruptly  false^both  in  the 
affidavit  and  in  his  testimony  given  in  the  case,  then  you  must 
find  for  the  plaintiff" 

The  words  in  italics  state  the  law  correctly,  but  the  other 
part  of  the  instruction,  we  think,  was  calculated  to  mislead 
the  jury,  and  the  court  was  right  in  refusing  to  give  the 
instruction,  as  asked. 

The  appellant,  at  the  proper  time,  also  requested  the  comt 
to  give  the  following  instruction,  which  was  refused :    / 

"  If  the  plaintiff  stated  the  facts  to  a  lawyer,  who  refiuced 
the  affidavit  to  writing,  and  the  plaintiff  then  made 'oath  to 
the  writing  under  persuasion  of  his  legal  adviser,  in  whom 
he  had  confidence,  that  it  did  not  differ  from  the  oral  state- 
ment, he  is  not  guilty  of  perjury,  though  in  fact  the  writing 
is  wrong." 

We  think  the  court  erred  in  refusing  to  give  this  instruc- 
tion. 

It  is  claimed  that  the  evidence  does  not  sustain  the  find- 
ing. We  have  carefully*  examined  the  testimony,  and  are 
of  the  opinion  that  it  utterly  fails  to  establish  the  truth  of 
the  justification.  The  court  below  erred  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  grant  a  new  trials 
and  for  further  proc^dings. 

F.  T.  Hordy  for  appellant. 

W.  Herod,  W.  W.  Herody  S.  Stansifer  and  F.  Winter,  for 
appellee. 
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Abshirb  V.  Mather  and  Another.  LS  *» 


Babtajldt. — An  agreement  not  to  institute  a  prosecution  for  bastardy  is  a 
good  consideration  for  a  promise  to  pay  money. 

Haktest. — Judicial  Noticb  of. — Where  a  promise  was  made  in  Noveinber^ 
1861,  to  pay  a  sum  of  money  "after  harrest,"  and  suit  was  instituted 
upon  the  promise  in  1864, 

UeH  that  the  court  would  take  judicial  notice  that  the  time  of  performance 
had  passed. 

Bastardy. — Married  Woilan. — A  promise  made  to  a  married  woman,  liv- 
ing separate  from  her  husband,  to  pay  a  sum  of  money,  in  consideration 
of  her  agreement  not  to  prosecute  the  party  for  bastardy,  is  good,  though 
made  without  the  concurrence  of  her  husband. 

Practice. — Amshdment. — ^Depositiohs. — ^In  a  suit  by  a  married  woman,  it 
appeared  in  evidence  on  the  trial  that  the  true  name  of  the  plaintiff  was 
not  that  in  which  she  sued,  and  the  court,  on  motion,  allowed  her  true 
name  to  be  substituted. 

nddj  that  the  action  of  the  court  was  warranted  by  the  statute. 

Heldj  also,  that  the  fact  that  the  deposition  of  the  plaintiff  had  been  taken 
in  the  cause  as  at  first  entitled,  was  not  cause  for  suppressing  it. 

Parties. — ^Depositiovs. — ^The  deposition  of  a  party  to  a  suit  may  be  taken 
under  the  rules  governing  the  taking  of  the  depositions  of  other  wit- 
nesses. 

Impbacbmbkt. — Evidence. — Evidence  of  the  general  character  of  a  witness, 
offered  for  his  impeachment,  should  be  confined  to  the  time  of  the  trial, 
unless  the  peculiar  circumstances  of  the  case  render  it  necessary  to  show 
his  previous  standing,  and  the  onus  of  showing  this  necessity  is  upon  the 
party  offering  the  evidence. 

APPEAL  from  the  Delaware  Common  Pleas. 

Gkegory,  J. — Suit  by  Mary  Mather  and  her  husband 
against  Abshire,  on  a  promise  of  the  latter  to  pay  the  appel- 
lee, Mary,  one  hundred  dollars,  in  consideration  that  she 
would  not  sue  him  in  bastardy  and  produce  a  disturbance 
in  his  family.  A  demurrer  to  the  complaint  was  overruled, 
and  this  is  the  first  error  assigned.  It  is  urged  that  no  suf- 
ficient consideration  is  shown  for  the  promise,  and  that  the 
bringing  of  this  suit  is  of  itself  a  failure  of  the  considera- 
tion. Neither  of  these  positions  can  be  maintained.  The 
consideration  was  sufficient.  Harter  et  al.  v.  Johnsoriy  16 
Ind.  271.     The  suit  is  for  a  failure  to  pay  the  one  hun- 
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dred  dollars,  and  not  a  prosecution  for  bastardy.  The 
appellant's  own  wrong,  in  refusing  to  pay,  produced  the 
necessity  of  suing,  and  certainly  he  cannot  take  advantage 
of  that. 

The  promise  was  made  in  November^  1861,  to  pay  after 
harvest.  The  suit  was  commenced  in  1864.  It  is  claimed 
that  the  complaint  is  defective,  in  not  averring  that  the 
time  of  payment  had  passed.  There  is  nothing  in  this  ob- 
jection.   The  court  will  take  notice  of  seed  time  and  harvest. 

The  ninth  paragraph  of  the  answer  of  the  defendant  sets 
up  that  the  alleged  seduction  took  place  during  coverture,  and 
that  the  promise  was  made  to  Mary  alone,  without  the  knowl- 
edge or  consent  of  the  husband,  and  while  she  was  his  lawful 
wife.  The  plaintiff  replied,  that  at  the  time  of  the  prom- 
ise, she  was,  and  had  been  for  more  than  a  year,  living  sep- 
arate from  her  said  husband,  and  is  yet  living  separate  from 
him ;  that  she  is  the  meritorious  cause  of  the  promise,  and 
that  it  would  survive  to  her;  that  her  husband  had  no  inter- 
est in  it,  and  could  not  control  it.  A  demurrer  was  over- 
ruled to  this  reply,  and  this  is  the  second  error  assigned. 

Under  the  statute,  a  married  woman  may  prosecute  for 
bastardy.  2  G.  &  H.,  §  1,  p.  624.  The  mother  alone  is 
authorized  to  institute  the  prosecution.  Harter  et  al.  v. 
Johnson^  supra.  Under  the  facts  stated  in  the  reply,  a 
promise  made  to  her  is  undoubtedly  good,  without  the  con- 
currence of  the  husband.  The  defendant  had  the  full  ben- 
efit of  the  promise  not  to  sue  in  bastardy.  He  cannot  now 
be  permitted  to  say  that  that  promise  was  void,  and  there- 
fore no  consideration  for  his  agreement  to  pay  the  one  hun- 
dred dollars.     This  would  be  a  fraud. 

This  suit  was  commenced  in  the  name  of  Mary  Gard  and 
John  Gard,  and  on  the  disclosure  of  the  £a,ct  in  evidence 
that  William  P.  Maiher,  and  not  John  Gard,  was  the  husband 
of  the  said  Mary,  the  court  permitted  the  names  of  Mary 
Gard  and  John  Gard  to  be  stricken  out  of  the  complaint, 
and  the  names  of  the  appellees  to  be  substituted.  This 
action  of  the  court,  we  think,  was  warranted  by  the  statute. 
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2Q.&  E.,  §  99,  p.  118.  Before  the  amendment  was  made, 
the  deposition  of  the  appellee  Mary  had  been  taken,  and 
motions  were  made  both  before  and  after  the  amendment 
to  ^oppress  it.  These  motions  were  overniled,  and  this  is 
one  of  the  gronnds  of  the  motion  made  by  the  appellant 
for  a  new  trial,  after  the  verdict  against  him  was  filed.  It 
is  nrged  that  the  court  below  ought  to  have  granted  the 
new  trial  for  this  alleged  error  of  law.  The  record  showed 
that  it  was  the  same  case,  and  the  mistake  in  the  name  in 
which  the  deposition  was  taken  was  no  objection  to  it. 
Bat  it  is  claimed  that  the  deposition  of  a  party  to  a  suit 
cannot  be  taken;  that  parties  must  appear  in  person  to 
give  their  evidence.  .We  think  otherwise.  When  a  party 
to  a  suit  becomes  a  witness  for  himself,  he  stands  as  any 
other  witness,  except  as  to  his  credibility.  Fox  v.  Reynolds^ 
24  Ind.  46.  When  the  statute  makes  parties  to  a  suit  com- 
petent witnesses,  their  testimony  can  be  taken  in  the  same 
manner  as  the  testimony  of  other  witnesses. 

A  motion  was  made  to  suppress  the  thirteenth  and  four- 
teenth interrogatories,  and  the  answers  thereto,  of  the  depo- 
sition of  the  appellee  Mary.  This  motion  was  overruled, 
and  this  was  one  of  the  causes  assigned  for  a  new  trial. 
The  answer  to  the  thirteenth  interrogatory  was  immaterial. 
It  simply  states  that  the  appellant  ofiered  at  one  time  to 
compromise  this  claim,  by  giving  forty-five  dollars :  twenty 
dollars  at  the  time  of  the  offer,  and  his  note  for  the  residue. 
The  fourteenth  question  is  this:  "Did  he,  or  not,  in  any 
conversation  you  had  with  him,  at  any  time,  deny  the  pa- 
ternity of  the  child;  or  if  he  ever  acknowledged  it  to  be 
his  child,  say  so  ? "  The  answer  is  this :  "  He  never  denied 
the  paternity  of  the  child,  but  acknowledged  it  to  be  his 
child,  when  at  my  house  in  Winchesters^  The  witness  had 
sworn  positively  that  the  appellant  was  the  father  of  the 
child.  If  the  jury  believed  her,  this  question  was  put  to 
rest,  independent  of  the  acknowledgment  of  the  defendant. 
W^  cannot  see  that  the  question  and  answer  objected  to 
could  add  anything  to  the  weight  of  the  evidence  on  this 
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point.  It  was  left  to  turn  on  the  credibility  of  the  witness, 
and  this  was  not  strengthened  by  the  repetition  of  the  same 
fact  in  different  forms.  There  was  an  attempt  to  impeacb 
the  witness,  by  showing  what  her  general  character  w^  io 
Delaware  county,  where  she  had  resided  about  five  years 
before  she  gave  her  testimony.  It  is  a  well  settled  nde  in 
this  State,  that  the  inquiry  as  to  general  character  shoald 
be,  not  what  it  was  at  any  former  period,  but  what  it  is 
at  the  time  of  the  trial.  Walker  v.  The  State  ex  rel.  Corbin^ 
6  Blackf.  1;  Bucker  v.  Beaty,  3  Ind.  70.  We  are  aware 
that  it  has  been  held  otherwise  in  Hathbun  v.  MasSy  46  Bar- 
bour's S.  C.  R.  127.  There  may  be  cases  in  which  it 
would  not  be  improper,  in  ascertaining  the  general  charac- 
ter of  a  witness  at  the  time  of  trial,  to  go  into  the  eacamin- 
ation  of  his  previous  standing,  but  in  such  cases  we  think 
the  onus  of  showing  the  necessity  ought  to  be  on  the  party 
offering  the  impeaching  evidence.  There  was  no  such  ne- 
cessity shown  in  the  case  at  bar.  It  did  not  appear  how 
long  she  had  resided  in  her  present  place  of  abode  in  Ohio. 
We  think  the  court  below  committed  no  error  in  overruling 
the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

W.  Marchj  for  appellant. 

r.  J.  SampUy  for  appellees. 


Keightley  v.  Walls  and  Another. 

Chobx  In  Action. — Jurisdiction  oi*  Court  of  Equity. — The  power  of  a 
court  of  equity  to  reach  the  choses  in  action  of  a  debtor  and  subject  them 
to  the  satisfaction  of  a  judgment,  has  been  denied  by  this  court. 

Saks.— PROCXEDINGS  in  Aid  of  Execution. — ^The  remedy  here,  in  Buch  a 
state  of  the  law,  is  found  in  proceedings  supplementary  to  execution. 

Equitable  Set-Off. — Suit  by  A  against  B  and  G  to  obtain  the  satisfaction 
of  a  note  of  A's,  payable  to  B,  which  was  alleged  to  haTo  been  fHrada- 
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lently  transferred  to  C.  The  complaint  alleged  that  A  held  a  Judgment 
against  B,  of  an  amount  greater  than  the  note,  and  that  B  was  insolyent. 
The  relief  asked  was  that  the  note  might  be  set  o£f  against  the  judgment, 
and  the  mutual  claims  satisfied,  so  far  as  they  were  equal. 

Beldy  that  A  was  entitled  to  the  relief  asked. 

Held,  also,  that  in  such  case  a  court  of  equity  may  order  the  satisfaction  of 
a  claim  which  is  not  due. 

ffeidf  also,  that  as  the  issue  made  was  as  to  the  present  insolyency  of  B,  the 
matter  was  not  res  acfjudicata  by  reason  of  a  former  suit,  brought  by  A 
before  the  maturity  of  the  note,  to  enjoin  any  transfer  of  it,  in  which  the 
insolvency  of  B  was  alleged,  having  been  determined  against  A. 

APPEAL  from  the  Putnam  Common  Pleas. 

Fbazer,  J. — The  appellant  was  the  plaintiff  below.    The 
complaint  alleged  that  the  plaintiff,  in  December^  1868,  exe- 
cuted his  note  to  the  defendant  Walls,  payable  at  a  bank  in 
Greencastle;  that  WaUsj  without  consideration,  and  to  de- 
fraud his  creditors,  assigned  and  delivered  the  note  to  the 
defendant  Eckehy  Walls  being  at  the  time  indebted  and  in- 
solvent, under  a  fraudulent  and  pretended  verbal  trust; 
that  Watts  was  largely  indebted  to  McCord  ^  Bradley  for 
goods,  for  which  he  gave  them  his  note  for  (1,552,  due 
January  5, 1864,  which  note  was  duly  assigned  to  the  plain- 
tiff^ and  was  held  by  him  as  a  set-off  against  the  note  which 
lie  had  given  to  Walls ;  that  at  the  February  term,  1864,  of  the 
Putnam  Common  Pleas,  the  plaintiff  commenced  suit  against 
Walls  and  Eckels,  to  recover  against  Walls  a  judgment  for 
the  amount  of  the  note  held  by  him  against  WaUs,  and  to 
restrain  Eckels  from  transferring  the  note  which  he  held  as 
aforesaid  against  the  plaintiff,  and  which  had  not  matured, 
and  was  not  in  condition  to  be  set  off  against  the  note  held 
by  the  plaintiff;  that  he  obtained  his  judgment  against 
Walls  for  $1,561  88,  but  f^led  to  obtain  the  injunction 
sought  against  Eckels.    It  was  further  averred,  that  the  note 
given  by  the  plaintiff  to  Walls  had  matured,  remained  in 
the  hands  of  Eckels,  and  was,  in  fiact,  the  property  of  Watts, 
who  is  insolvent,  and  that  Eckels,  combining  vnth  Walls  to 
defraud  his  creditors,  still  holds  the  plaintiff's  note  and  re- 
fuses to  satisfy  it,  having  notice  that  the  plaintiff  holds  the 
Vol.  XXVn.— 25 


886  SUPREME  COURT  OP  INDIANA. 

Keightley  «.  Walls  ai|d  Another. 

judgment  against  WaUSj  unpaid  and  unsatisfied.    Prayer  to 
compel  a  set-off,  and  for  general  relief. 

WaUs  demurred  to  the  complaint,  alleging  for  cause  the 
want  of  sufficient  facts.  This  demurrer  was  sustained. 
Eckels  answered  in  four  paragraphs,  to  three  of  which  the 
plaintiff*  demurred,  and  this  demurrer  was  sustained  to  the 
complaint. 

The  power  of  a  court  exercising  equity  juiisdiction  to 
reach  the  choses  in  action  of  the  debtor,  and  apply  them  to 
the  satisfaction  of  a  judgment,  though  maintained  by  Lord 
Hardwicee,  and  uniformly  exercised  by  the  chancellors  of 
England  until  after  our  independence,  (the  jurisdiction,  in 
view  of  the  bankrupt  laws  of  that  country,  having  then 
become  rarely  necessary  for  the  purposes  of  justice,)  when 
it  was  first  questioned  by  a  dictum  of  Lord  Elden,  and 
finally  denied  on  the  authority  of  that  dictVMy  though  main- 
tained here  with  great  ability  by  Chancellor  Kent,  (4  Johns.  ^ 
Ch.  450,)  and  by  the  Court  of  Errors  of  New  York,  (20 ' 
Johns.  R.  554,)  has  been  repeatedly  denied  by  this  court, 
and  it  has  been  held  that,  without  legislation  conferring  it, 
the  courts  have  no  jurisdiction  in  such  cases.  A  defendant 
might  be  worth  millions,  and  yet,  if  his  wealth  consisted  of 
^choses  in  action,  he  could  successfully  .defy  his  creditors. 
'Shaw  V.  Avelinej  5  Ind.  880 ;  Totten  v.  McManus,  id.  407 ; 
Stewart  v.  English^  6  id.  176 ;  Peoples  v.  Stanley,  id.  410 ; 
Butler^  Y.  Jaffray^  12  id.  504.  The  remedy  afforded  here,  for 
i;he  state  of  the  law  thus  declared,  is  found  in  proceedings 
supplementary  to  execution.  2  G.  &  H,  260,  et  seq.  It  may 
not  be  clear,  however,  that  a  note  held  by  the  judgment 
plaintiff  against  the  defendant  can  be  reached  by  proceed- 
ings  under  the  statute  referred  to. 

But  the  case  before  us  does  not  fall  within  the  general 
Hloctrine  announced  in  Shaw  v.  Avdine,  supra.  This  is  an 
iipplication  to  compel  a  set-off,  and  thus  satisfy  both  de- 
mands, A^  a  foundation  for  the  interposition  of  the  power 
•of  a  court  of  equity  to  attain  the  end,  the  insolvency  of 
WallSf  the  judgment  defendant,  for  whose  beneficial  use  it 
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is  averred  the  note  is  held,  is  alleged.  That  this  is  suffi- 
cient was  intimated  in  Kdghiley  v.  Walls^  24  Ind.  205,  and  is 
as  well  settled  as  any  proposition  can  be  by  the  courts. 
Lindsay  v.  Jackson^  2  Paige  581.  In  that  case,  the  chancel- 
lor has  collected  the  authorities  in  full. 

But  it  is  suggested  that  the  complaint  itself  shows  that 
thematterismadjWieate.  The  record  of  the  previoas  suit 
is  made  part  of  the  complaint.  In  that  case,  the  plaintiff 
evidently  labored  under  the  belief,  as  he  does  in  this,  that 
the  set-off  could  not  be  compelled  until  the  maturity  of  his 
outstanding  note,  and  it  is  now  argued  in  his  behalf  that 
the  previous  suit  was  brought  too  soon  to  obtain  the  set-6ff, 
inasmuch  as  the  note  was  not  then  due,  and  that  the  most 
that  could  ^lave  been  then  accomplished  was  to  prevent  a 
transfer  of  the  note,  with  a  view  to  compelling  a  set-off  at 
its  maturity.  We  cannot  concur  in  that  proposition.  It 
may  be  generally  true  that  a  party  cannot  be  compelled  to 
receive  payment  upon  a  debt  until  its  maturity.  Ordinarily 
there  could  be  no  object  in  requiring  it,  and  sometimes  in- 
justice would  be  done  by  doing  so.  But  where  satisfaction 
has,  in  fact,  been  made  before  the  debt  becomes  due,  and  no 
injustice  can  result  from  settling  the  fact,  courts  of  equity,  for 
the  purposes  of  justice,  have  not  hesitated  to  determine 
it  by  decree.  In  compelling  an  equitable  set-off,  the  court 
proceeds  upon  the  ground  that  one  demand  is,  pro  tantOy  a 
satisfaction  of  the  other,  and  that  the  real  indebtedness  is 
merely  the  balance.  All  matters  of  interest  can  be  ar- 
ranged upon  just  principles,  so  as  to  avoid  injury.  In 
Lindsay  v.  Jackson j  supra^  the  debt  of  the  complainant  was 
not  due,  and  yet  the  set-off  was  allowed. 

Li  the  former  suit,  the  insolvency  of  Walls  was  alleged. 
There  was  an  issue  upon  this,  which  was  found  for  Eckels. 
We  must  suppose  that  the  plaintiff,  in  that  case,  failed  to 
prove  the  fact  of  insolvency.  In  this  case,  the  plaintiff 
avers  the  present  insolvency  of  Walls.  This  could  not  have 
been  in  issue  in  the  former  suit.  It  is  the  very  basis  of  the 
present  action,  and  is  not  res  adjudicata — it  is  impossible. 
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Kent  and  Another  v.  White, 

BusDEN  or  THE  lasux. — Suit  for  money  paid  to  the  defendant's  use,  &c 
Answer,  1.  Set-off.  2.  That  the  money  sued  for  was  paid  as  part  of  tbe 
price  of  personal  property  sold  by  defendant  to  plaintiff,  which  the  plain- 
tiff refused  to  receive  and  to  pay  the  residue  of  the  price,  whereby  defend- 
ant was  damaged,  &o.  Reply  to  the  first  paragraph  of  the  answer,  pay- 
ment, and  to  the  second,  the  general  denial. 

EM^  that  the  burden  of  the  issue  was  upon  the  plaintiff. 

APPEAL  from  the  Warren  Conunon  Pleas. 

Obegort,  J. — The  appellants  sued  While  for  money  paid 
to  his  use,  at  his  instance  and  request.  " 

The  defendant  answered  in  two  paragraphs,  as  follows : 
1 .  That  when  this  action  was  commenced,  the  plaintiffs  were^ 
and  still  are,  indebted  to  him  in  the  sum  of  $545  25,  for 
1090  bushels  and  54  lbs.  of  ear  com  delivered  by  defendant 
to  said  plaintiffs,  at  their  warehouse  at  Marshfidd^  and  the 
defendant  offers  to  set-off*  against  the  amount  due  to  the 
plaintiff's  an  amount  equal  thereto,  and  demands  judgment 
for  $151 49,  the  residue,  and  costs.  2.  That  in  December^  1864^ 
defendant  sold  and  .agreed  to  deliver,  during  the  summer  and 
fall  of  1865,  at  the  plaintiff's  warehouse,  at  Marshfidd^ 
1200  bushels  of  ear  com,  for  which  the  plaintifis  agreed  to 
pay  the  sum  of  seventy-five  cents  per  bushel,  and  agreed  to 
pay  the  several  sums  mentioned  in  the  complaint,  on  said 
contract,  and  that  the  same  were  so  paid ;  that  the  defend- 
ant delivered  180  bushels  and  22  lbs.  of  the  *corn,  at  the 
plaintiffs'  warehouse,  on  the  contract,  and  that  he  was  ready 
and  willing,  within  the  time  stipulated,  to  deliver  the  reel- 
duo  thereof,  but  the  plaintiff  refused  to  accept  the  same,  to 
the  defendant's  damage,  $500."  The  plaintiffii  replied  to 
the  first  paragraph  of  the  answer,  that  the  com  mentioned 
therein  was  paid  for  by  the  plaintiffs  before  the  commence- 
ment of  the  suit,  in  other  and  different  money  than  that  for 
which  plaintiff  sue.  The  appellants  filed  the  general  de^ 
nial  to  the  second  paragraph  of  the  answer.    On  the  trials 
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the  plaintiffi  claimed  the  right  to  open  and  close  the  case  to 
the  jtiiy,  which  was  refused  by  the  court,  to  which  they 
excepted.  The  jury  found  for  the  defendant  and  assessed 
his  damages  at  $26  29.  The  plaintifis  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the 
evidence,  and  for  error  of  law  occurring  at  the  trial,  in  the 
refusal  of  the  court  to  give  the  plaintiffs  the  opening  and 
closing  to  the  jury.  The  evidence  is  in  the  record,  and 
shows  that  in  December^  1864,  the  defendant  agreed  to  de- 
liver to  the  plaintifis,  at  their  warehouse  in  Marskfiddj  1200 
bushels  of  corn.  There  is  conflict  as  to  when  it  was  to  be 
delivered,  and  as  to  the  price  to  be  paid  therefor.  There  is 
evidence  tending  to  prove  that  it  was  to  be  delivered  during 
the  smnmer  and  fall  of  1865,  and  that  the  price  was  seventy- 
five  cents  per  bushel.  In  January  and  February^  1865,  the 
plaintifEs  paid  on  this  contract,  to  third  persons,  on  liabilities 
of  White,  $814  21,  being  .a  part  of  the  money  sued  for  by 
them.  White,  after  stating  the  contract,  and  the  payment 
of  the  last  named  sum,  testifies  as  follows:  ^^In  March,  I 
wanted  Kent  to  advance  $50  on  the  com;  he  studied  on  the 
matter  and  told  me  to  come  up  Tuesday  and  he  would  do 
so.  I  came  up  again  in  April  or  May,  and  asked  for  the  ^ 
$50,  and  he  then  denied  buying  my  corn  at  seventy-five 
cents.  I  then  delivered  100  bushels,  afber  he  had  refused  to 
receive  the  corn  on  the  contract,  and  stored  it  in  the  ware- 
house. I  was  always  ready.  The  price  of  com  then  was 
twenty  to  twenty-five  cents.  In  his  cross-examination  he 
says:  ^^I  have  examined  the  receipts  of  com  in  store  in 
August  and  September,  1865.  I  had  not  offered  to  deliver 
any  com  on  this  contract  before  the  date  of  these  receipts." 
The  evidence  shows  that  the  com,  except  the  100  bushels, 
remained  on  White's  farm,  in  cribs,  up  to  December,  1865, 
and  that  he  then  promised  to  deliver  it  to  the  plaintifis 
in  January,  1866.  White  says,  however,  that  the  reason  he 
made  this  promise  was  that  he  had  been  told  by  a  justice  of 
the  peace  tiiat  ^^Kent  had  the  heels  of  him."  Kent  testified 
to  the  payment  for  the  com  mentioned  in  the  first  paiti* 
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graph  of  the  answer.  WhitCy  in  his  rebutting  evidence,  saya 
that  "Mr.  Kent  has  never  paid  me  any  money  on  the  com 
which  the  receipts  in  evidence  call  for.*'  There  are  no  re- 
ceipts in  evidence,  and  none  referred  to,  except  by  WkUcj  for 
corn  in  store  in  August  and  September^  1865.  This,  therefore, 
is  not  in  conflict  with  KenCs  testimony  as  to  the  payment 
set  up  in  the  reply  to  the  first  paragraph  of  the  answer. 
The  evidence  shows  that  the  amount  of  money  paid  oat  by 
the  appellants  for  the  appellee  was  |393  71,  which,  added  to 
the  verdict,  makes  an  aggregate  of  $420  allowed  by  the  jury 
as  the  damages  on  the  corn  contract  made  in  December,  1864. 

Were  the  plaintiffs  entitled  to  open  and  close  the  case  to 
the  jury  ? 

It  is  claimed  that  the  replication  of  payment  is  a  denial 
of  the  answer.  This  position  cannot  be  maintained.  Pay- 
ment is  an  affirmative  plea,  or  reply,  and  is  new  matter. 
Under  the  issue  formed  on  the  first  paragraph  of  the  an- 
swer, the  only  question  was  as  to  the  payment,  and  the  plain- 
tifi&  had  the  burden  of  proof.  In  the  absence  of  any  proof 
whatever,  the  defendant  was  entitled  to  a  verdict  The 
party  upon  whom  rests  the  burden  of  the  issues  has,  under 
the  code,  the  right  to  open  and  close  the  case,  and  the  party 
havmg  that  burden  is  the  party  who,  if  no  proof  is  offered, 
will  be  defeated  in  the  suit.  Judah  v.  The  Trustees  of  the 
Vincennes  Vhiverstiyj  23  Ind.  272. 

The  issue  on  the  second  paragraph  of  the  answer  did  not 
take  from  the  plaintiff  the  right  to  open  and  close  the  case 
to  the  jury. 

The  verdict  is  not  sustained  by  the  evidence.  The  ap- 
pellants were  not  in  default.  They  had  paid  $814  21  on 
the  contract  in  January  and  February ^  1865;  no-  com  was 
delivered  until  August  of  that  year,  and  then  but  100  bush- 
els. They  were  under  no  obligation  to  pay  the  f  50  de- 
manded by  the  appellee.  They  did  not  deny  that  they 
had  contracted  for  the  corn,  they  only  disputed  the  terms 
of  the  contract.  This  was  not  sufficient  to  excuse  the  de- 
fendant from  being  ready  at  the  place,  as  well  as  at  the  time. 
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of  delivery.  White  never  was  ready  at  the  place  of  delivery. 
He  never  offered  more  than  the  100  bushels  at  the  plaintiffs' 
warehouse  in  Marskfiddj  and  that  was  received  in  store. 
The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

B.  F.  Gregcry  and  J.  Harper,  for  appellants. 

J".  Park  and  8.  T.  Miller^  for  appellee. 


Parker  v.  The  State. 

« 

LiQUOB  LicsKSB. — Sales  on  Suwdat. — Before  the  passage  of  the  act  of 
December  10,  1865|  the  law  provided  no  penalty  for  sales  of  liquor  made 
on  Sunday,  by  a  person  having  a  license  to  sell,  though  the  license  did 
not  extend  to  that  day. 

Saxb. — Nor  can  a  prosecution  bo  maintained  under  the  act  referred  to  for  a 
sale  mode  before  it  went  into  force. 

APPEAL  from  the  Pike  Circuit  Court. 

« 

Gregory,  J. — The  appellant  was  indicted  in  the  court 
below  for  retailing  intoxicating  liquor,  in  a  less  quantity 
than  a  quart,  without  license.  Plea,  "not  guilty."  A  trial 
by  the  court  resulted  in  a  finding  of  guilty;  motion  for  a 
new  trial  overruled  and  judgment.  The  evidence  is  in  the 
record,  and  shows  that  the  defendant  was  licensed  under  the 
temperance  law  of  March  5, 1859,  (1  G.  &  H.  614,)  to  sell 
intoxicating  liquor  by  a  less  quantity  than  a  quart  at  a  time. 
The  sale,  however,  was  made  on  Sunday ,  but  before  the  law 
of  December  19, 1865,  (Acts  Spec.  Sess.  1865,  pp.  197, 198,) 
came  into  force. 

At  the  t^e  of  the  sale,  there  was  no  penalty  for  sales  of 
liquor  made  on  Sunday,  by  a  person  having  a  license  to  sell, 
and  hence,  though  the  license  does  not  extend  to  sales  made 
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on  that  day,  no  prosecniion  will  lie  for  finch  sales.  Bm^  v. 
Tht  State,  24  Ind.  85. 

The  penalty  provided  by  the  law  of  December,  19, 1865, 
supra,  does  not  apply  to  sales  of  liqnor  made  befoi^e  it  came 
into  force.  The  sale  in  question  took  place  on  the  5th  of 
Fdmiary,  1865.  The  law  providing  a  penalty  for  snch 
sales  did  not  come  into  force  until  the  13th  of  ApiH,  1866. 
The  court  below  erred  in  overruling  the  appellant's  motion 
for  a  new  trial. 

The  judgment  is  reversed,  and.  the  cause  remanded,  with 
directions  to  grant  a  new  trial,  and  for  further  proceedings. 

C.  M.  Allen,  for  appellant. 

D.  E.  Williamson,  Attorney  General,  for  the  State. 
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156    8BB 

Obstboctiok  of  Stebetb. — ORDi2rAircB8.-^Tlie  power  of  the  common  ooun- 
oil  to  authome  the  obstruotion  of  streets  or  aUeys  is  legislatiye  in  its 
character,  and  can  only  be  exercised  by  an  ordinance,  passed  under  the 
formalities  required  bf  law. 

Save. — liiCBRSX. — ^An  order  of  the  common  council  authorising  an  inditid- 
nal  to  use  the  streets  and  alleys  ai^aoent  to  a  building  being  erected  by 
him,  for  the  purpose  of  depositing  building  materials  thereon, 'was  held  to 
be  a  license,  revopable  at  the  will  of  the  council. 

NuiSANCB. — ABAnsHENT  OF. — In  the  removal  of  a  nuisance,  the  party 
abating  it  is  only  liable  for  a  wanton  or  unnecessary  injury. 

Sa][b.-«A  haying,  under  a  license  from  the  city  oounoil,  placed  a  large 
quantity  of  sand  and  grarel  in  a  street  of  a  city,  to  be  used  as  bmldiag  ^ 
material,  and  having  refused,  after  notice,  to  remove  it  from  the  street^ 
the  street  commissioner,  under  the  direction  of  the  council,  removed  it, 
and  used  it  in  the  repair  of  the  streets,  placing  as  much  of  it  as  ooald 
be  BO  used  upon  the  streets  adjacent  to  the  property  of  A.  Suit  by  A  to 
recover  the  value  of  the  material. 

Eeldf  that  the  question  to  be  determined  was,  whether  unnecessary  damage 
had  been  done  in  abating  the  nuisance,  and  in  determining  this  question, 
it  was  proper  to  take  into  consideration  the  value  of  the  material,  the 
Mtt  of  removal,  the  benefit  to  A  by  hating  it  placed  upon  the  sUeuls  bot^ 
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dering  his  premises,  and  the  cost  of  removing  and  placing  it  upon  A's 
lot,  compared  with  its  ralac. 

APPEAL  from  the  Marion  Common  Pleas. 

Gebgokt,  J. — MiUer  sued  the  City  of  Indianapolis  for  the 
wrongful  conversion  of  gravel  and  sand  belonging  to  him. 

The  defendant  answered  in  three  paragraphs :  1.  General 
denial.  2.  That  the  plaintifi*  deposited  the  gravel  and  sand 
upon  a  public  street;  that  it  obstructed  the  street,  and  was 
permitted  to  remain  there  an  unreasonable  length  of  time, 
and  that,  although  duly  notified,  plaintiff  refused  to  remove 
it,  and  it  was  removed  by  the  defendant  at  the  cost  of  $200. 
3.  That  at  the  time  of  creating  the  obstruction,  the  follow- 
ing ordinance  was  in  force,  viz:  "Any  person  convicted 
before  the  mayor  of  having  obstructed  or  hindered  the  free 
passage  on  any  public  street,  lane,  alley,  sidewalk  or  cross- 
ing in  said  city,  by  placing  thereon  any  building  materials, 
or  any  vehicle  to  be  repaired,  or  animal  to  be  shod,  or  any 
box,  barrel,  furniture,  or  other  material  whatever,  or  by 
hitching  or  tying  any  animal  on  the  sidewalk,  shall  be  fined 
therefor  in  the  sum  of  three  dollars :  Provided,  that  nothing 
herein  contained  shall  prohibit  the  loading  or  unloading  of 
any  goods,  wares,  merchandise,  or  other  thing,  without 
needless  delay :  Providedy  alsOj  that  any  person  occupying 
any  building  for  business  purposes,  shall  have  the  privilege 
of  using  five  feet  of  the  sidewalk  next  to  such  building,  on 
Washington  street,  and  four  feet  of  the  sidewalk  next  to 
such  building  on  any  other  street,  for  the  display  of  goods, 
wares,  or  other  articles  of  trade,  but  no  oth^  part  of  any 
sidewalk  shall  be  employed  for  such  purpose :  And  provided^ 
further^  that  this  ordinance  shall  not  afiect  the  station- 
ing of  fruit  stands,  whenever  the  same  do  not  obstruct  free 
passage  along  the  sidewalks  of  said  city.''  And  defendant 
avers  that  the  deposit  of  gravel  and  sand  by  the  plaintiff  hin- 
dered and  obstructed  the  free  passage  of  the  public  street  on 
which  the. appellee  had  deposited  it;  that  although  the  ap- 
pellee had  been  duly  notified,  he  refused  to  remove  the  ob- 
struction, and  it  was  done  by  appellant. 
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The  appellee  replied  in  two  paragraphs.  1.  Q^neral  de- 
nial. 2.  That  at  the  time  of  depositing  the  sand  and 
gravel  upon  the  street,  and  previous  thereto,  he  had  com- 
menced the  erection  of  a  large  brick  building,  upon  his 
ground  adjoining  the  street  where  the  sand  was  deposited; 
that  previous  to  commencing  the  building,  on  the  22d  day 
of  Janey  1868,  the  common  council  of  the  city,  on  the 
plaintiff's  petition,  made  another  order  and  ordinance, 
to- wit:  "Ordered,  that  GeorgeW.  Miller  be  permitted  to  use 
the  streets  and  alleys  near  his  ground,  corner  of  Illinois  and 
Ohio  streets,  for  placing  building  materials  upon,  and  also 
to  take  up  the  pavement  opposite  his  ground  on  0/uo  street, 
said  Miller  agreeing  to  relay  the  same;"  that  by  said  ordi- 
nance the  plaintiff  was  authorized,  licensed  and  permitted  to 
use  the  said  street,  and  the  streets  and  alleys  near,  around 
and  adjacent  to  the  ground  on  which  he  was  erecting  his 
building,  on  the  south-east  corner  of,  and  between,  lUinois 
and  Ohio  streets  in  said  city,  for  the  purpose  of  placing 
building  materials  thereon,  which  said  ordinance  is  still  in 
full  force  and  effect,  neither  rescinded  nor  repealed ;  that 
after  the  making  of  said  ordinance,  to-wit,  on,  &c.,  the 
plaintiff*  commenced  excavating  the  cellar  of  said  building, 
and  continued  the  work  until  the  same  was  completed,  to-wit : 
on,  &c. ;  that  the  sand  and  gravel  were  taken  from  the  cel- 
lar and  placed  upon  the  street,  as  building  material,  in  such 
place  and  manner  as  to  create  the  least  possible  obstruction 
and  inconvenience  to  the  public  using  the  same,  and  so  as 
to  occupy  upon  the  street  no  unnecessary  room;  that  the 
sand  and  gravel  were  of  the  best  quality  for  building  pur- 
poses, and  necessary  to  be  used  in  the  erection  of  the  build- 
ing; that  after  completing  the  excavation  of  the  cellar,  the 
plaintiff-  commenced  walling  it  and  rearing  the  buUding; 
that  he  continued  the  same  until  the  then  present  time, 
with  due  diligence  and  without  unnecessary  delay ;  that  he 
made  use  of  portions  of  the  sand  and  gravel  in  the  erec- 
tion of  the  walls  of  the  cellar  and  building  until  the 
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balance  thereof  was  removed  by  the  defendant,  in  the  man- 
ner stated  in  the  complaint;  that  the  building  is  not  yet 
completed,  and  the  plaintiff  requires  the  use  of  all  said 
sand  and  gravel  for  the  completion  thereof.  A  demurrer 
to  the  second  paragraph  of  the  reply  was  overruled  and 
the  defendant  excepted.  The  order  set  out  in  this  para- 
graph of  the  reply  was  introduced  in  evidence  by  the  ap- 
pellee, and  was  relied  on  by  him  as  a  justification  for  placing 
the  obstruction  in  the  street.  The  legal  effect  of  this  order 
on  the  rights  of  the  parties  to  this  suit  is  fairly  before  this 
court.  In  the  absence  of  this  order,  the  reply  was  bad,  and 
the  plaintiff*  failed  in  his  proof,  for  the  reason  that  it  was 
not  averred  in  the  reply,  nor  proved  on  the  trial,  that  there 
existed  a  reasonable  necessity  for  placing  the  building  ma- 
terials upon  the  street.  Wood  v.  MearSy  12  Ind.  515. 
'  It  is  contended  that  the  ordinance  set  out  in  the  answer 

could  ilot  be  amended  or  modified  by  an  order  of  the  com- 
mon council,  in  the  nature  of  a  license  to  an  individual 
named  therein;  that  an  ordinance  regulating  a  street  is 
a  legislative  act,  affecting  the  public  as  well  as  the  corpo- 
ration, and  that  such  an  act  cannot  be  performed  by  the 
making  of  an  order,  without  the  formalities  required  in  the 
passage  of  an  ordinance.  On  the  other  hand,  it  is  urged 
that  the  reply  shows  that  the  order  was  made  in  the  same 
manner  as  was  the  ordinance.  The  form  and  substance 
of  the  order  both  show  that  it  was  not  intended  by  the 
common  council  as  one  of  the  ordinances  of  the  city. 

In  Wood  V.  Mears,  supra^  it  was  held  by  this  court  that 
under  the  provision  of  the  city  charter  conferring  upon  the 
common  council  the  exclusive  power  over  the  streets,  the 
council  may,  by  an  ordinance,  authorize  the  obstruction  of 
streets,  by  placing  building  material  thereon,  even  where 
necessity  does  not  require  it.  We  think  such  a  power  is 
legislative  in  its  character,  and  can  only  be  exercised  by  an 
ordinance  passed  under  the  formalities  required  by  law. 
The  case  at  bar  is  a  strong  illustration  of  the  importance  of 
this  rule.     The  order  in  question  conferred  the  right  on  the 
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appellee  to  obstruct  one  or  two  of  the  impoiiant  streets  of 
the  city  of  Indianapdis,  without  limit  as  to  extent  or  dura- 
tion. It  can  hardly  be  supposed  that  the  common  council 
would  have  passed  an  ordinance  to  this  effect,  under  the 
forms  of  law.  As  a  mere  license,  revocable  at  will,  it  can 
well  be  supposed  that  the  common  council,  through  inad- 
vertence, might  make  such  an  order.  If  this  order  was  a 
mere  license,  revocable  at  the  will  of  the  common  council, 
then  the  order  and  notice  averred  in  the  answer  were  of 
themselves  a  revocation,  and  the  reply  is  bad  for  not  deny- 
ing such  order  and  notice. 

It  appeared  in  evidence,  that  the  sand  and  gravel  were 
taken  out  and  placed  on  the  street  in  the  excavation  of  MU- 
ler^s  cellar;  that  the  work  commenced  in  the  summer  of 
1863;. that  Miller woa  notified  in  December j  1864,  by  the 
street  commissioner,  to  remove  it;  that  he  refused  to  do  so, 
and  that  the  street  commissioner  took  the  sand  and  gravel 
and  scattered  it  upon  the  streets  of  the  city,  putting  as 
much  of  it  as  was  required  along  the  streets  bordering  the 
plaintiff's  property.  The  pile  of  sand  and  gravel,  as  placed 
by  Miller  on  Ohio  street,  covered  about  two-thirds  thereof, 
in  width,  and  extended  some  distance  along  the  street, 
causing  an  obstruction  to  the  free  use  of  it  for  travel. 

The  city,  in  our  opinion,  had  the  right  to  abate  the  nui- 
sance. But  the  question  still  remains,  did  she  render  her^ 
self  liable  to  the  appellee  for  the  wrongful  conversion  of 
the  sand  and  gravel  to  her  own  use? 

This  question,  must  be  settled  by  all  the  facts  of  the  case. 
In  the  removal  of  a  nuisance,  the  party  abating  it  is  only 
liable  to  the  owner  for  a  wanton  or  unnecessary  injury. 
The  kind  of  property  constituting  the  nuisance,  and  the 
attending  circumstances,  must  be  considered  in  determining 
the  question.  In  settling  that  (question,  in  the  case  in  judg* 
raent,  it  is  proper  to  take  into  consideration  the  value  of  the 
sand  and  gravel,  its  condition  on  the  street,  the  cost  of  re- 
moval, the  benefit  to  the  plaintiff  himself  in  having  it 
placed  on  the  streets  bordering  his  own  premises,  the  con- 
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venienoe  or  inconvenience  of  its  removal  to  the  lot  of  the 
pkintiftj  and  the  cost  thereof,  compared  with  the  value  of  it; 
and  if,  from  the  facta,  it  is  made  to  appear  that  there  was 
no  unnecesBary  ii\jar7  done  to  MMcTj  then  he  cannot  re- 
cover, although  the  public  may  have  derived  a  benefit  from 
the  use  of  the  sand  and  gravel  in  the  improvement  or  re- 
pair of  the  streets  of  the  city.  ^It  is  plain  that  in  determin- 
ing this  question,  the  cost  of  removing  the  sand  and  gravel 
was  proper  evidence  to  go  to  the  jury.  If  the  court  or  jury 
trying  the  cause  should  conclude  that  the  city  ought  to 
have  removed  the  sand  and  gravel  from  the  street,  and 
placed  it  on  the  vacant  ground  of  the  pimntiff,  in  the 
rear  of  his  buildings  then  the  cost  of  such  removal  must 
be  deducted  from  its  value,  in  the  assessment  of  the  dam- 
ages. The  court  below  erred  in  excluding  the  evidence 
offered  by  the  appellant  of  the  cost  of  removing  the  sand 
and  graveL 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  sustain  the  demur- 
rer to  the  second  paragraph  of  the  reply,  and  for  further 
proceedings. 

B.  K.  JSUioU  and  J.  B.  Black,  for  appellant. 

Jtf.  M.  Bay,  J.  W.  Gordon  and  W.  March,  for  appellee. 
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Dispositions. — Noticb. — ^A  notice  served  on  the  20{h  of  Deeemher^  in  Oothen, 
to  take  depositions  in  the  city  of  iVev  Fork  on  the  29th  of  the  same 
month,  is  sufficient. 

Saxs. — Objections  to. — An  objection  to  a  deposition  <Hhat  it  is  not  taken 
in  due  form  of  law"  is  too  generaL 

Cboss-Covplaint. — Pabtnebship. — Suit  upon  a  promissory  note  against  a 
number  of  persons  who  had  united  in  an  association  for  the  purpose  of 
carrying  on  a  eo^peratiTO  or  union  store.    The  note  was  giyen  for  mer- 
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ohandise,  and  was  signed  by  the  managing  agent  of  the  association,  as 
snch  agent.  The  articles  of  association  provided  that  the  business  shonld 
be  managed  by  a  board  of  directors,  a  president,  vice-president  and  a 
managing  agent,  and  that  no  goods  should  be  bought  or  sold  on  credit 
Certain  of  the  defendants,  who  were  stockholders,  filed  a  cross-complaint 
against  the  plaintiff  and  those  of  the  defendants  who  had  held  the  posi- 
tion of  directors,  setting  up  that  the  goods  had  been  bought  on  credit,  in 
violation  of  the  articles  of  association,  &c.,  and  asking  that  if  a  judgment 
was  recovered,  execution  might  be  first  directed  against  the  property  of 
the  directors. 

"Heldf  that  the  facts  'alleged  in  the  cross-complaint  did  not  oonstituto  any 
defense  to  the  plaintiff's  action. 
J     JTeldf  also,  that  the  relation  of  the  defendants  was  that  of  partners. 

ffeldj  also,  that  while  it  is  within  the  discretion  of  ihe  court  to  determine 
the  ultimate  rights  of  the  parties  on  each  side,  as  between  themselves^ 
this  should  not  be  done  to  the  detriment  of  the  opposite  party,  by  delay- 
ing his  judgment. 

Held,  also,  that  the  cross-complaint  failed  to  show  any  cause  of  action 
against  the  directors. 

YsBDiCT. — ^Intserooatobies. — ^It  is  only  where  the  jury  return  a  general 
verdict  that  an  answer  to  special  interrogatories  can  be  required. 

Same. — By  "particular  questions  of  fact,''  something  less  than  an  issue  is 
intended,  and  the  object  of  the  statute  is  that  these  special  findings,  if 
inconsistent  with  the  general  verdict,  may  control  it. 

Sake. — ^Where  the  questions  propounded  require  the  jury  to  find  the  evi- 
dence^ rather  than  facts,  or  where  they  relate  to  matters  having  no  ma- 
terial bearing  upon  the  rights  of  the  parties,  the  court  may  refuse  to 
submit  them  to  tho  jury. 

Instructions. — Practice. — Where  either  party  desires  the  court  to  instruct 
the  jury  in  writing,  notice  of  such  desire  must  be  given  at  or  before  the 
close  of  the  evidence. 

Agency. — A  general  agency  exists  where  .there  is  a  delegation  to  do  all  acts 
connected  with  a  particular  business  or  employment. 

Same. — The  acts  of  a  general  agent  will  bind  his  principal  so  long  as  he 
keeps  within  the  general  scope  of  his  authority,  though  he  may  act  con- 
trary  to  his  private  instructions. 

Same. — Ratification. — Where  an  agent,  who  is  authorised  to  buy  for  cash 
only,  buys  on  credit,  the  acceptance  and  use  of  the  goods  by  the  principal 
will  not  be  a  ratification  of  the  act  of  the  agent^  unless  the  fact  of  the 
purchase  having  been  mode  on  credit  was  known  to  the  principaL 

APPEAL  from  the  Mkhart  Common  Pleas. 

Elliott,  J. — Gasharie  and  DaviSy  merchants*  of  the  city 
of  New  York,  sued  the  appellants  and  others,  numbering,  in 
all,  one.hundred  and  seven  persons,  as  partners,  trading  and 
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doing  business  under  the  firm  name  of  the  "  Farmers'  TJnion 
Store,"  at  Elkhart^  in  Elkhart  county,  Indiana. 

The  complaint  is  in  three  paragraphs,  the  first  of  which 
alleges,  in  substance,  that  on  the  fifth  day  of  October,  1860, 
the  plaintiffs  were  partners,  doing  business  as  wholesale 
merchants  in  the  city,  county  and  State  of  New  York,  under 
the  firm  name  and  style  of  ^^ Gasharie  ^  Davis;"  that  at  and 
previous  to  the  date  aforesaid,  the  defendants  were  presi- 
dent, vice-president,  directors  and  members  of  a  mercantile 
finn,  copartnership,  or  association,  which  assumed  and  acted 
under  the  name  and  style  of  the  "Farmers'  TJnion  Store," 
located  in  the  town  of  Elkhart,  in  the  county  of  Elkhart, 
and  State  of  Indiana;  that  on  said  fifth  day  of  October,  1860, 
as  well  as  before  and  after  that  date,  Solomon  N.  Chappell,  a 
member  thereof,  was  the  duly  appointed  and  authorized 
general  managing  agent  of  said  copartnership  or  associa- 
tion,  to  purchase  goods,  wares' a8d  merchandise,  in  the  city 
of  New  York  and  elsewhere,  for  the  use  and  benefit  of  said 
association,  and  to  execute  and  deliver  to  the  persons  or 
firms  from  whom  such  purchases  should  be  made,  notes 
aud  other  proper  evidences  of  such  indebtedness,  to  be 
signed  by  him  as  such  agent;  that  on  said  fifth  day  of  Octo- 
ber, 1860,  the  said  Chappell,  as  such  agent  of  said  associa- 
tion, executed  and  delivered  to  the  plaintiffs  a  promissoigr 
note,  which  reads  as  follows,  viz : 

«$1,197  58.  •  New  York,  Oct.  5, 1860. 

"Six  months  after  date,  I,  the  subscriber, ».pf  Elkhart, 
county  of  Elkhart,  and  State  of  Indiana,  promise  to  pay  to 
ihe  order  of  Gasharie  ^  Davis,  eleven  hundred  and  ninety- 
seven  dollars  and  fifty-three  cents,  with  the  current  rate  of 
exchange  on  New  York,  at  the  Bank  of  Elkhart,  at  Elkhart, 
Indiana.    Value  received,  without  any  relief  whatever  from 

appraisement  and  stay  laws. 

"S.  K  Chappbll,  Agent." 

It  is  further  averred,  that  said  note  was  given  for  goods, 

wares  and  merchandise  sold  and  delivered  by  the  plaintifib 

Vol.  XXVn.— 26 
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to  the  defendants,  so  trading  and  doing  business  in  the  name 
of  the  "Farmers'  Union  Store;"  that  it  was  intended  to 
be,  and  was,  delivered  to  and  received  by  the  plaintiffs  as 
the  note  of  said  association,  and  as  binding  upon  it,  and  the 
members  thereof,  and  not  as  the  individual  note  of  said 
Chappdl;  that  said  ChappeUy  while  acting  as  the  agent  of 
said  firm,  and  in  the  transaction  of  the  business  thereof,  was 
in  the  habit  of  executing  notes  in  the  same  form,  which 
had  always  been  recognized  by  said  association  as  the  notes 
of  said  firm,  and  as  binding  on  the  members  thereof,  and 
that  s^d  firm  thereby  adopted  the  signature,  "&  N.  Chap- 
petty  agent,"  as  the  proper  signature  of  said  firm ;  that  the 
goods  for  which  the  note  was  given  were  sold  on  the  faith 
and  credit  of  said  partnership,  and  not  on  the  credit  of  said 
Chappdl;  that  they  were  received  by  said  association,  and 
used  and  sold  by  it,  in  the  regular  course  of  business;  that 
the  note  remains  due  and^paid;  that  the  current  rate  of 
exchange  at  Elkhart  on  New  York^  when  said  note  became 
-due  and  payable,  was  two  per  cent,  &c. 

The  second  paragraph  is  founded  on  a  note,  as  follows: 

"♦866  51.  Nm  York,  Nov.  10, 1860. 

"Four  months  after  date,  value  received,  we  promise  to 
pay  to  the  order  of  Gasharie  ^  Davis,  of  New  York,  three 
hundred  and  sixty-six  dollars  and  fifty-one  cents,  at  the 
Bank  of  Elkhart,  Indiana,  with  the  current  rate  of  ex- 
change on  New  York,  waiving  the  benefit  of  valuation  or 
appraisement  laws.  "  S.  IS.  Chappell,  Agent." 

The  averments,  in  other  respects,  are  substantially  the 
•same  as  in  the  first  paragraph. 

The  third  paragraph  is  for  two  thousand  dollars,  for 
goods,  wares  and  merchandise  sold  and  delivered  by  the 
plaintiffs  to  the  defendants,  at  their  instance  and  re* 
•quest. 

Four  of  the  defendants,  viz.,  Benjamin  F.  Kenyan^  MUo 
•Smiihj  Derrick  B.  McEJeon  and  Henry  PuJtenbaugh,  who  xivere 
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directors  of  the  association,  appeared  to  the  action  and 
joined  in  an  answer  of  the  general  denial. 
Ardhomf  C.  Manning  and  twenty-seven  others  of  the  de- 
fendants, who  are  denominated  stockholders,  also  appeared 
and  filed  a  joint  answer  of  three  paragraphs. 

1.  The  general  denial. 

2.  Denying  that  they,  or  either  of  them,  executed  either 
of  the  notes  mentioned  in  the  first  and  second  paragraphs 
of  the  complaint. 

8.  Payment. 

The  second  paragraph  is  sworn  to  by  Greorge  W,  Shepherd^ 
one  of  the  defendants. 

The  same  defendants  filed  a  "  further  answer,  by  way  of 
cross-complaint,  in  order  to  determine  their  ultimate  rights, 
as  between  them  and  the  defendants  named  as  directors  and 
agent,'*  in  which  they  admit  that,  on  and  prior  to  the  10th 
day  of  Novembe)%  1860,  they  were  members  of  the  associa- 
tion known  as  the  "Farmers'  Union  Store,"  of  Elkhart,  In- 
cUana,  but  allege  that  said  association  was  organized  in  1858, 
and  adopted,  as  the  basis  of  its  organi:^ation  and  the  con- 
duct of  its  business,  a  constitution  and  by-laws,  or  articles 
of  association,  (a  copy  of  which  is  set  out  in  the  complaint;) 
that  Benjamin  F.  Kenyon  became  president,  F.  W,  ililler 
vice-president,  and  certain  persons,  who  are  named,  became 
directors  of  the  association,  and  so  continued  until  after  the 
10th  of  November^  1860,  and  were  acting  as  such  at  the  time 
of  the  execution  of  the  notes  mentioned  in  the  complaint; 
that  about  the  time  of  the  organization  of  said  association, 
Sohmx>n  N.  ChappeU  became  its  managing  agent,  as  pro- 
vided in  said  articles,  and  so  continued  until  the  17th  day  of 
September y  1860,  when  he  resigned  said  agency;  that  on  the 
same  day,  the  board  of  directors  of  said  association,  by  res- 
olution, authorized  said  ChappeU,  "as  agent  in  fact  of  the 
Farmers'  Union  Store,  to  settle  all  claims  against  the  same, 
due  to  Stone,  Starr  ^  Co.,  and  other  firms  and  merchants  in 
the  city  of  New  York  and  elsewhere,  and  to  execute  all 
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notes  and  evidences  of  debt,  for  and  on  behalf  of  said 
Farmers'  Union  8tore,  as  their  agent,  and  that  his  acts 
sliould  be  binding  on  said  association;"  that,  acting  under 
said  resolution,  said  Chappell  proceeded  to  New  York,  and, 
in  the  months  of  October  and  November^  1860,  purchased  of 
the  plaintiffs  the  two  several  bills  of  goods  mentioned  in 
the  complaint,  and  in  consideration  thereof  executed  and 
delivered  to  them  the  notes  here  in  suit;  that  he  assumed 
to  make  said  purchases  upon  the  credit  of  said  association, 
and  to  bind  the  members  thereof  by  said  notes,  whereby, 
if  at  all,  the  said  defendants  became  liable  to  pay  the  same; 
that  the  articles  of  association,  including  the  eighth,  were 
in  full  force  at  the  time  said  goods  were  purchased  and  said 
notes  executed;  that  said  directors  and  said  Chappellj  their 
agent,  purchased  said  goods  on  credit,  without  the  authority 
or  sanction  of  these  defendants,  and  in  violation  of  said 
articles  of  association  and  of  good  faith.  It  concludes  with 
a  prayer  that  judgment  be  rendered  and  that  exccutiou 
thereon  be  first  levied  upon  the  property  of  said  directors 
and  agent. 

The  objects  of  the  association  are  stated  in  a  preamble  to 
the  articles,  or  constitution,  thus*: 

"The  object  of  this  association  is  the  promotion  of  the 
interests  of  the  producing  class,  by  relieving  them  from  the 
payment  of  the  intermediate  profit  now  charged  by  the 
retail  dealer,  upon  articles  entering  largely  into  the  con- 
sumption of  every  family,  by  purchasing  and  distributing 
the  same  at  the  lowest  point  attainable,  and  by  subserving 
such  other  interests  in  the  sale  of  produce  as  may  be  found 
practicable  and  beneficial.    To  secure  concert  of  action  in 
furtherance  of  these  objects,  we  associate  and  organize  our- 
selves into  a  body  mercantile,  and  designate  the  same  as  the 
*  Farmers'  Union  Store,'  located  in  the  village  of  Elkhart^ 
Elkhart  county,  Indiana,  and  adopt  the  following  constitu- 
tion," &c. 

Article  1  of  the  constitution  provides  that  "the  offioeis 
of  the  association  shall  consist  of  a  president,  vice-preoi- 
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dent  and  a  board  of  directors,  eight  in  namber,  to  be  elected 
by  ballot  at  the  annual  meeting  of  the  association." 

"Article  5.  The  directors  shall  have  the  entire  control, 
ihanagcment  and  supervision  of  the  business  of  the  associ- 
ation, and  of  all  matters  thereunto  pertaining;  and  for  the 
purpose  of  aiding  and  assisting  them  therein,  they  shall,  at 
the  first  meeting  after  their  election,  and  annually  thereafter 
at  their  stated  meeting  in  July^  appoint  a  managing  agent, 
who  shall,  ex  officio^  be  secretary  and  treasurer  of  the  associ* 
ation." 

The  seventh  article,  among  other  things,  requires  the 
managing  agent,  subject  to  the  control  of  the  board  of  di- 
rectors, to  "exercise  a  general  supervision  of  the  various 
interests  conmiitted  to  his  charge/' 

"Article  8.  No  debt  shall  be  contracted  by  the  associa- 
tion, or  by  any  person  in  its  behalf,  and  all  bills  of  pur- 
chase  shall  be  examined  by  the  president,  to  see  that  they 
are  properly  receipted. 

"Article  12.  The  gOods  of  the  'association  shall  be  sold 
to  stockholders  at  not  more  than  eight  per  cent,  above  the 
cost,  in  the  store,  and  to  all  others  at  not  more  than  sixteen 
per  cent.,  and  in  all  cases  for  ready  pay  only." 

The  stock  of  the  association  was  divided  into  shares  of 
twenty-five  dollars  each.  The  constitution  was  subject  to 
amendment  at  any  regular  meeting  of  the  association,  with 
the  concurrence  of  two-thirds  of  the  members  then  present; 
one-fourth  of  the  whole  number  being  necessary  to  consti- 
tute a  quorum  for  the  transaction  of  any  business. 

A  demurrer  was  filed  to  the  cross-complaint  by  the  plain- 
tifis,  and  also  by  the  directors,  who  were  made  defendants 
thereto.  These  demurrers  were  sustained  by  the  court,  to 
which  rulings  exceptions  were  taken.  Replication  in  denial 
of  the  third  paragraph  of  the  answer.  The  issues  were 
tried  by  a  jury.    Verdict  as  follows  : 

'^We,  the  jury,  find  for  the  plaintLSs  and  assess  their 
damages  at  nineteen  hundred  and  fifty-six  dollars  and  nine- 
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ty-three  cents,  against  the  defendants,  as  follows:  S.N. 
Chappell^  Benjamin  F.  Kenyon^  Henry  Puienbaughy  Derrick 
McKeony  MUo  Smithy  and  the  other  defendants  served  with 
process,  except  Henry  Grampton^  Myrom  E.  Cole^  John  Hed- 
don  and  James  Lowry.  ^^  Balser  Hess,  Foreman/' 

The  jury  also  returned  answers  to  certain  interrogatories 
propounded  to  them  by  the  court,  at  the  instance  of  tfie 
"stockholder  defendants."  Motions  for  a  new  trial,  and  in 
arrest,  and  for  judgment  for  the  defendants  who  had  joined 
in  the  answer  denying  the  execution  of  the  notes,  (except 
those  against  whom  no  verdict  was  found,)  were  severally 
interposed  and  overruled,  and  judgment  was  rendered  on  the 
verdict.  The  record  before  us  does  not  show  upon  whom 
process  had  been  served.  There  was  no  appearance  by  Chap- 
peUy  the  agent,  and  no  judgment  was  rendered  against  him. 
The  judgment  was  rendered  against  all  the  defendants,  by 
name,  who  appeared  to  the  action,  except  those  against 
whom  the  jury  did  not  find  a  verdict.  Twenty-four  of  the 
defendants  who  joined  in  the  answer  denying  the  execution 
of  the  notes,  and  in  the  cross-complaint,  join  in  the  appeal. 
The  four  directors  and  two  stockholders,  against  whom 
judgment  was  given,  were  summoned,  and  refused  to  join 
in  the  appeal. 

The  first  and  second  assignments  of  error  relate  to  the 
refusal  of  the  court  to  suppress  certain  depositions  taken 
on  behalf  of  the  plaintiffs.  The  appellants  moved  the 
court  to  suppress  the  depositions  of  WiUiam  H.  Davis  and 
John  R.  Hopldns,  for  the  following  reasons:  ^ 

"1.  That  there  was  not  sufiicient  time,  from  the  time  of 
the  service  of  the  notice  to  the  time  of  the  taking  of  said 
depositions. 

^^  2.  That  said  depositions  are  not  taken  in  due  form  of  law. 

"  3.  That  the  depositions  are  not  properly  certified  by  the 
officer  taking  the  same. 

The  notice  was  served  on  the  20th  of  Decembevy  1864, 
at  GosheUy  Indiana^  to  take  the  depositions  in  the  city  of 
New  York  on  the  29th  of  the  same  month.    In  view  of  the 
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ftcilities  for  travel  afforded  by  railroads,  between  the 
places  named,  of  which  the  court  will  take  noticiey  we  think 
the  time,  allowed  was  reasonable  and  snfficienL 

The  second  ground  of  objection  was  too  general.  It  did 
not  bring  to  the  attention  of  the  court  any  specific  objec- 
tion to  the  depositions,  and  does  not  therefore  properly 
raise  any  question  in  this  court  No  objection  is  urged 
here  to  the  sufficiency  of  the  officer's  certificate. 

The  next  question  presented  in  the  case  is  as  to  the  cor- 
rectness of  the  ruling  of  the  court  in  sustaining  the  demur- 
rers to  the  cross-complaint  of  the  appellants.  We  see  no 
error  in  these  rulings.  The  facts  alleged  in  the  cross- 
complaint  do  not  constitute  a  defense  to  the  plaintifis'  ac- 
tion. The  defendants  were  organized  as  a  joint  stock  com- 
pany, but,  not  being  incorporated,  they  constituted  a  part- 
nership, and  though  an  extensive  one,  were,  in  the  main, 
subject  to  the  rules  and  liabilities  govcmiug  that  relation. 
Kenyon  v.  WiUiamSy  19  Ind.  44. 

The  entire  control,  management  and  supervision  of  the 
business  of  the  association  were  intrusted  to  the  directors 
and  a  managing  agent,  appointed  by  them,  and  the  cross- 
complaint  admits  that  the  notes  in  suit  were  ^ven  by 
ChappeU,  as  the  agent,  for  goods  purchased  by  him  for  the 
association,  by  the  authority  of  the  directors,  and  does  not 
controvert  the  fact  alleged  in  the  complaint,  that  the  goods 
were  received  and  used  by  the  association.  But  it  is  insisted 
that  the  cross-complaint  shows  a  good  ground  for  relief,  in 
favor  of  the  defendants  who  united  therein^  against  the 
directors  of  the  association,  and  should  have  been  enter- 
tained by  the  court  for  that  purpose,  under  section  368  of 
the  code.  2  G.  &  H.  218.  That  section  provides  that 
"judgment  may  be  given  for  or  agunst  one  or  more  of  sev- 
eral plaintifis,  and  for  or  against  one  or  more  of  several 
defendants,  and  it  may,  when  the  justice  of  the  case  re- 
quires it,  determine  the  ultimate  rights  of  the*  parties  on 
each  side,  as  between  themselves."    The  latter  clause  of  the 
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Bection,  which  it  is  claimed  is  applicable  to  the  cross- 
complaint,  is  addressed  to  the  sound  discretion  of  the  court, 
when,  by  the  facts  presented,  justice  requires  that  the  ulti- 
mate rights  of  the  parties,  on  the  same  side,  as  between 
themselves,  should  be  determined.  But  this  should  not  be 
done  to  the  detriment  of  the  opposite  party.  In  the  case 
at  bar,  the  plaintiflFs  should  not  be  delayed  in  the  recovery 
of  their  judgment  by  the  litigation  between  the  defendants, 
or  involved  in  the  expense  of  that  litigation.  Nor  do  we 
think  the  facts  alleged  show  a  valid  ground  for  relief  against 
the  directors.  The  cross-complaint  does  not  show  that  the 
complainants  therein  have  sustained  any  injury  by  the  al- 
leged violation  of  the  articles  of  association  by  the  direc- 
tors. After  they  are  compelled  to  apply  their  individual 
means  to  the  payment  of  the  debts  of  the  association,  will 
be  the  proper  time  to  test  the  liability  of  the  directors  to 
them  for  the  malconduct  complained  of. 

The  relief  sought  is,  that  execution  on  the  plaintiffs^ 
judgment  shall  first  be  awarded  against  the  directors.  The 
statute  provides  for  such  a  judgment  as  .between  principal 
and  surety,  but  it  is  purely  a  statutory  remedy,  and  applies 
to  that  relation  alone.  Here,  the  relation  of  principal  and 
surety  does  not  exist  between  the  defendants,  and  wo  know 
of  no  authority  or  precedent  justifying  the  relief  prayed,  in 
such  a  case. 

On  the  trial  of  the  cause,  the  appellants'  counsel  presented 
thirty-five  special  interrogatories,  and  requested  the  court 
to  instruct  the  jury  to  find  specially  in  answer  thereto. 
The  court  submitted  seventeen  of  them  as  presented;  eight 
others  were  submitted  with  slight  modifications,  and  ten 
were  rejected  by  the  court.  This  action  of  the  court  is 
complained  of  as  erroneous.  The  statute  provides  that  in 
all  cases,  when  requested  by  either  party,  the  court  shall  in- 
struct the  jury,  if  they  render  a  general  verdict,  to  find 
specially  upon  particular  questions  of  fact,  to  be  stated  in 
writing.    2  Q.  &  IL,  §  886,  p.  205.    It  is  only  when  the 
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jury  return  a  general  verdict,  that  either  party  can  require 
a  special  finding  upon  particular  questions  of  fact.  The 
jury  may  return  either  a  general  or  special  verdict.  These 
special  findings  do  not  constitute  a  special  verdict,  under 
the  statute,  but  may,  to  some  extent,  subserve  the  same 
purpose.  By  "  particular  questions  of  fact,"  something  less 
than  an  issue  presented  in  the  case  is  intended.  The  mean- 
ing obviously  is,  that  the  jury  may  be  required  to  find 
specially  upon  questions  of  fact  pertinent  to  and  involved  in 
the  issue,  and  essential  to  its  support  on  the  one  side  or  the 
other,  and  which,  therefore,  would  be  impliedly  covered  by 
a  general  verdict.  The  object  of  such  special  finding  is, 
that  if,  under  the  law,  the  particular  facts  so 'found  are  in- 
consistent with  the  general  verdict,  the  former  shall  control 
the  latter.    Morse  v.  Morse,  25  Ind.  156. 

We  have  carefully  examined  the  interrogatories  rejected, 
and  also  those  modified  by  the  courty.  and  find  no  error 
in  the  action  of  the  court  in  reference  to  them,  of 
which  the  appellants  have  a  right  to  complain.  More  of 
them  might  have  been  rejected  with  great  propriety.  Some 
require  the  jury  to  find  the  evidence,  rather  than  the  facts. 
Others  relate  to  questions  having  no  material  bearing  on  the 
rights  of  the  parties,  under  the  issues  in  the  case.  Others 
present  questions  of  law  rather  than  of  fact,  or  are  so  com- 
pounded of  both,  that  they  could  only  tend  to  confuse  and 
mislead  the  jury,  and  others,  again,  are  but  repetitions,  in 
another  form  of  language,  of  some  of  those  submitted  to 
the  jur^.  A  more  extended  notice  of  them  here  could  serve 
no  beneficial  purpose,  and  would  unnecessarily  add  to  the 
length  of  this  opinion.  We  dismiss  the  subject,  with  the 
remark  that,  in  view  of  the  issues  in  the  case,  it  is  difficult 
to  conceive  how  thirty-five  material  and  distinct  questions 
of  fact,  pertinent  to  the  issues,  could  arise  in  the  case.  The 
statute  was  intended  to  provide  a  proper  means  of  securing 
a  fair  trial  and  a  proper  verdict,  and  should  not  be  used  for 
the  purpose  of  confounding,  confusing  or  misleading  the 
jury. 
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It  appears  by  a  bill  of  exceptions,  that  ^^  aboat  five  min- 
utes''  before  the  argument  of  the  ease  to  the  jury  was 
closed,  the  appellants'  counsel  requested  that  the  charge  of 
the  court  to  the  jury  should  be  given  in  writing;  but  the 
court,  over  the  objection  of  the  appellants,  gave  to  the  jury  a 
general  oral  charge  upon  the  law  applicable  to  the  case, 
which  the  judge  afterwards  reduced  to  writing.  At  the 
time  of  making  the  request,  the  appellants'  attorney  filed  an 
affidavit  stating  that  he  had  been  informed  by  the  court, 
before  the  commencement  of  the  argument,  that  the  attor- 
ney of  the  plaintifEb  had  requested  the  charge  of  the  court 
to  be  given  in  writing;  that  believing,  from  the  information 
BO  communicated  to  him,  that  the  chaige  would  be  in  writ- 
ing, he  did  not,  as  he  otherwise  would  have  done,  request 
the  court  to  ^ve  only  written  instructipns  to  the  jury,  and 
that  he  was  only  informed  about  five  minutes  before  the  argu- 
ment was  closed,  that  the  plaintiffs'  counsel  had  withdrawn 
the  request.  The  fifth  clause  of  section  324  of  the  code  pro- 
vides, that  '^  when  the  argument  of  the  cause  is  concluded, 
the  court  shall  give  general  instructions  to  the  jury,  which 
shall  be  in  writing,  and  numbered  and  signed  by  the  judge, 
if  required  by  either  party."  The  statute  is  silent  as  to  the 
time  when  a  party  shall  notify  the  court  that  the  instruc- 
tions are  required  to  be  in  writing.  In  Newton  d  ad,  v.  New- 
torif  12  Ind.  527,  it  was  held  that  the  request  should  be  made 
a  reasonable  time  before  the  close  of  the  argument,  so  as  to 
enable  the  judge  to  reduce  the  charge  to  writing.  If  special 
instructions  are  asked  by  counsel  on  either  side,  Another 
provision  of  the  statute  requires  that  they  should  be  re- 
duced to  writing  and  delivered  to  the  court  at  the  dose  of 
the  evidence.  And  in  Lasdie  v.  WeUsj  17  Ind.  88,  it  is  said  : 
^^  We  know  of  no  reason  why  the  same  rule  should  not  gov- 
em  as  to  the  general  instructions  of  the  court,"  that  is,  that 
notice  that  they  are  required  to  be  in  writing  should  be 
given  to  the  court  before  or  at  the  close  of  the  evidence* 
This  seems  to  us  to  be  a  reasonable  rule.  It  imposes  no 
hardship  on  the  parties  or  counsel,  and  is  no  more  than  jost 
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to  the  court  If  the  request  of  the  plaintiffs'  counsel,  and 
its  subsequent  withdrawal,  misled  the  appellants'  counsel,  it 
was  his  own  fault  and  not  that  of  the  court,  from  anything 
apparent  in  the  record. 

Errors  are  also  assigned  on  some  of  the  instructions 
of  the  court,  one  of  which  is  as  follows :  If  Chappdl  was 
the  general  agent  of  the  association  when  he  purchased  the 
goods,  and  the  goods  came  to  the  association,  and  were  dis- 
posed of  by  it,  then  his  acts  in  making  said  purchases,  and 
in  giving  the  notes,  are  binding  upon  the  company  and  all 
the  members  thereof."  We  think  this  instruction,  when 
considered  with  reference  to  the  facts  of  the  case,  was  not 
erroneous.  A  general  agency  exists  where  there  is  a  dele- 
gation to  do  all  acts  connected  with  a  particular  business  or 
employment.  Story  on  Agency,  §  17,  p.  18.  A  general  agent 
is  presumed  to  be  authorized  to  do  all  acts  connected  with 
and  proper  in  the  transaction  of  the  business  intrusted  to 
bis  care.  '^  Whatever  acts  are  usually  done  by  such  class 
of  agents,  whatever  rights  are  usually  exercised  by  them, 
and  whatever  duties  are  usually  attached  to  them,  all  such 
acts,  rights  and  duties  are  deemed  to  be  incidents  to  the 
authority  confided  to  them,  in  their  particular  business, 
employment  or  character."  Story  on  Agency,  §  106,  p.  94. 
It  is  well  settled  that  the  acts  of  a  general  agent,  with  ref- 
erence to  the  subject  of  .the  agency,  will  bind  his  principal, 
although  he  may  have  received  private  mstructions  narrow- 
ing  or  withdrawmg  his  authority,  unless  such  instructions 
are  known  to  the  party  dealing  with  him.  K  the  instructions 
are  knowp,  then  they  become  the  guide  by  which  to  deter- 
mine the  powers  and  duties  of  the  agent  The  rule  is  stated 
in  2  £[ent'B  Com.  p.  620,  thus :  <'  The  acts  of  a  general  agent, 
or  one  whom  a  man  puts  in  his  place  to  transact  all  his  busi- 
ness of  a  particular  kind,  will  bind  his  principal  so  long  as 
he  keeps  within  the  general  scope  of  his  authority,  though 
he  may  act  contrary  to  his  private  imtructions,  and  the 
rule  is  necessary  to  prevent  frauds  and  encourage  confidence 
in  dealing." 
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The  court  farther  instructed  the  jury  that,  ^^ if  Chappdl 
was  such  general  agent,  it  was  not  material  whether  he  showed 
to  the  plaintiffs  the  written  resolution  of  the  board  of  di- 
rectors of  said  store,  which  has  been  read  in  evidence,  or 
not.  If  Chappell  had  authority,  outside  of  the  resolution,  to 
bind  the  association  in  the  purchase  of  goods,  it  does  not 
matter  whether  the  resolution  contained  the  same  authori- 
ty." The  resolution  of  the  directors  referred  to  in  the  in- 
struction was  that  of  September  17, 1860,  heretofore  copied 
in  the  statement  of  the  case.  From  the  organization  of 
the  company  to  the  date  of  the  resolution,  Chappell  was  the 
managing  agent  of  the  association,  and  as  such,  under 
the  directors,  had  the  general  charge  *  and  care  of  its 
business,  both  in  the  purchase  and  sale  of  goods.  He 
was  both  treasurer  and  secretary  of  the  association,  and  had 
the  exclusive  custody  of  its  funds.  In  other  words,  he  was 
the  general  agent  of  the  association.  At  the  date  of  the 
resol^^tion,  he  tendered  to  the  directors  a  resignation  of  the 
agency,  and  it  was  insisted  by  the  appellants  that  the  resig- 
nation was  accepted,  and  that  he  ceased  from  that  time  to 
act  as  the  general  agent  of  the  association,  and  that  the 
resolution  referred  to  only  constituted  him  a  special  agent, 
for  a  particular  purpose,  and  did  not  authorize  him  to  pur- 
chase the  goods  or  to  give  the  notes  in  controversy.  On  the 
other  hand,  it  was  contended  by  the  plaintifis  that  the  resig- 
nation was  not  accepted,  or,  at  any  rate,  that  Chappell  con- 
tinued to  act  as  the  general  agent  of  the  association,  until 
after  the  purchase  of  the  goods  ^  for  which  this  suit  is 
brought.  The  instruction  of  the  court  is  based  on  the 
hypothesis  that  if  Chappdj  at  the  time  he  purchased  the 
goods,  was,  in  fact,  still  the  general  agent  of  the  association, 
then,  whether  he  showed  the  resolution  to  the  plaintiffs  or 
not,  at  the  time  of  the  purchase,  was  immaterial,  as  the 
resolution  was  not  the  source  from  which  he  derived  the 
power  to  purchase  the  goods.  If  Chappell  was  the  general 
agent  of  the  association,  and  if  the  resolution  only  con- 
ferred upon  him  authority  to  do  a  particular  act,  having  no 
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reference  to  the  purchase  of  the  goods,  or  the  giving  of  the 
notes  in  suit,  as  the  plaintiffs'  counsel  insist,  then  it  is  evi- 
dent that  the  resolution  did  not  in  any  wise  affect  the  ques- 
tion of  the  authority  of  ChappeU,  as  the  general  agent,  to 
purchase  the  goods.  We  think  the  court  did  not  err  in 
giving  the  instruction. 

The  court  also  instructed  the  jury  that  "if  ChappeU  did 
not  have  authority  from  the  association  to  make  these  pur- 
chases, and  to  give  notes  binding  upon  the  association,  yet 
if  the  defendants  afterwards  ratified  his  acts,  it  is  the  same 
as  if  lie  had  had  full  authority  in  the  first  place.  And  if  the 
defendants  voted,  at  a  meeting  of  the  association,  that  their 
goods  should  be  sold  and  the  proceeds  paid  upon  the  debts 
of  the  association,  that  would  amount  to  a  ratification.'' 
The  last  clause  of  this  instruction,  as  applied  to  the  facts 
of  the  case,  was  erroneous,  and  might  have  misled  the  jury 
upon  the  question  to  which  it  relates.  If  the  defendants 
knew  that  ChappeU  purchased  the  goods  on  the  credit  of 
the  association,  and  that  they  had  not  been  paid  for,  but 
stood  as  a  debt  against  the  association,  and,  with  a  knowl- 
edge of  these  facts,  directed  the  sale  of  the  goods  on  hand, 
and  the  application  of  the  proceeds  to  the  payment  of  the 
debts  of  the  association,  it  would  be  a  recognition  of  the 
debt  due  the  plaintifis,  and  would  amount  to  a  ratification 
of  ChappdVs  act  in  making  the  purchase.  It  was  in  evi- 
dence that,  at  the  time  of  the  meeting  at  which  it  was  re- 
solved to  sell  the  goods  and  apply  the  proceeds  to  the  com- 
pany's debts,  the  company  was  indebted  to  other  persons,  to 
whose  debts  the  proceeds  of  the  goods  were,  in  fact,  applied ; 
and  if  the  appellants  did  not  know  of  the  existence  of  the 
plaintiffs'  debt  when  they  adopted  the  resolution  referred  to, 
a  ratification  of  the  act  of  ChappeUj  in  making  the  pur- 
chase, could  not  be  inferred  from  the  adoption  of  the  reso- 
lution. But  we  cannot  reverse  the  judgment  for  this  error, 
for  the  reason  that  the  jury  found  specially  that  at  the  time 
of  the  purchase  of  the  goods  and  the  execution  of  the 
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noteSy  ChappeU  was  the  general  mana^ng  agent  of  tbe  asso- 
ciation, and  that  he  was  authorized  to  purchase  the  goods  on 
credit  and  to  execute  notes  therefor;  and  we  think  the  evi- 
dence fully  sustains  the  finding.  The  question  of  ratifica- 
tion, therefore,  was  immaterial,  and  the  defendants  were 
not  injured  by  the  error. 

The  appellants'  counsel,  at  the  proper  time,  presented  to 
the  court  nineteen  special  instructions  in  writing,  and  re- 
quested  that  they  be  given  to  the  jury,  but  the  court  re- 
fused to  give  the  same,  or  any  part  thereof,  to  which  the 
appellants  excepted.  This  is  also  assigned  for  error.  We 
have  examined  the  instructions,  and  are  of  opinion  that  the 
court  committed  no  error  in  refusing  to  give  them  to  the 
jury.  Many  of  them  are  based  upon  rules  of  law  applica* 
ble  to  incorpomted  joint  stock  companies,  but  which  do 
not  apply  to  partnerships,  or  companies  organized  in  the 
manner  of  the  "Farmers'  Union  Store,"  and  others  are 
not  sustained  by  authority.  Such  of  them  as  contain  a 
proper  enunciation  of  the  law  applicable  to  the  case,  were 
given,  in  substance,  in  the  general  charge  of  the  courts  The 
evidence  is  before  us,  and  we  think  it  sustains  the  general 
verdict  of  the  jury. 

The  appellants'  counsel  has  labored  at  considerable  length 
to  show  that  in  a  partnership,  or  association  organized  as 
the  defendants  were,  the  principle  of  mutual  agency  does 
not  apply,  and  that  a  member  of  the  firm,  who  is  merely  a 
stockholder,  cannot,  by  contract,  bind  the  other  members, 
without  their  express  authority.  But  that  question  does 
not  arise  in  this  case,  and  we  need  not  therefore  discuss  it. 
Here,  as  we  have  seen,  the  association  elected  a  board  of 
directors,  to  whom,  with  the  "managing  agent"  appointed 
by  them,  was  intrusted  "the  entire  control,  management, 
and  supervision  of  the  business  of  the  association.  Thus  the 
directors  and  managing  agent  were,  by  the  veiy  terms  of 
the  articles  of  association,  in  the  broadest  sense  of  the  term, 
its  general  agents,  with  full  power  to  transact  its  business 
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and  bind  ita  members  by  contract.  The  evidence  flhows 
that  Chappdl  was  introsted,  substantially^  with  the  entire 
basiness  of  the  concern.  He  was  secretary  and  kept  the 
books,  and,  as  treasurer,  had  the  possession  and  control  of 
the  funds.  He  purchased  the  goods  and  paid  out  the  funds 
of  the  association,  and  at  the  same  time  had  the  control  and 
management  of  the  sales.  It  is  true,  that  one  of  the  arti- 
cles of  the  association  forbade  the  purchase  of  goods  on 
credit,  and  another  required  that  they  should  be  sold  only 
for  ready  pay.  These  were  the  instructions  to  the  direc- 
tors and  the  "  managing  agent,  to  whom  was  committed  the 
business  of  the  association;"  but  it  appears,  from  the  evi- 
dence, that,  almost  from  the  be^nning,  these  instructions 
were  habitually  violated.  Goods  were  frequently  purchased 
by  Chappellj  by  the  direction  and  approval  of  the  directors, 
upon  the  credit  of  the  association,  and  notes,  similar  to  those 
in  suit,  were  given  for  them,  which  were  subsequently -paid 
by  the  association.  Money  was  borrowed,  from  time  to  time, 
upon  the  credit  of  the  association,  to  enable  the  directors  and 
agent  to  carry  on  its  business.  A  large  number  of  the 
stockholders,  almost  habitually,  purchased  goods  of  the.asso- 
dation  on  credit,  and  it  appeared  in  evidence  that  at  the 
time  of  the  trial  of  this  cause,  more  than  three  years  after 
the  dissolution  of  the  association,  the  stockholders  were 
still  indebted  to  it  in  a  sum  more  than  sufficient  to  pay  the 
plaintifiV  judgment.  The  goods  for  which  the  notes  in 
suit  were  given  were  purchased  by  Chappdl,  by  the  order 
of  the  directors,  on  the  credit  of  the  association,  and  were 
shipped  to  the  store  at  Elkhart,  where  they  were  received 
and  used  by  the  association.  It  is  also  shown  by  the  evi- 
dence that  when  the  plaintiffs  sold  the  goods,  they  knew  that 
Chappdl  had  been  in  the  habit  of  buying  goods  of  other 
houses  on  the  credit  of  the  association,  and  that  they  had 
been  paid  for  without  any  question  as  to  his  authority  to 
make  the  purchases.  It  does  not  appear  that  the  plain- 
ti&,  at  the  time  of  the  sale  of  the  goods,  had  any  notice 
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of  the  provision  in  the  articles  of  association  prohibiting* 
the  purchase  of  goods  on  credit. 

We  think  the  case  was  fairly  tried,  and  determined  ac- 
cording to  its  merits.  Justice  was  clearly  done,  and  we 
cannot  distarb  the  judgment.  The  verdict  was  informal, 
but  was  sufficiently  certain  to  justify  the  judgment  ren- 
dered upon  it. 

The  judgment  is  affirmed,  with  two  per  cent,  damages, 
and  costs. 

Frazer,  J,,  having  been  of  counsel,  was  absent, 

W.  A.  WoodSy  for  appellants. 

M.  F.  Shueyy  D.  E.  Williamson  and  A.  Daggy^  for  appellees. 


27  416  Blake  v.  Douglass. 

ffl   ^1  Replevin  Baxii. — Judgment. — In  an  action  by  one  who,  as  replevin  bail,  had 

paid  a  judgment)  to  have  the  same  revived,  and  to  have  execution  in  hid 
favor,  an  answer  of  the  general  denial  is  well  pleaded,  and  it  is  error  to 
sustain  a  demurrer  to  such  answer. 

Same. — ^Infant. — The  plea  of  infancy  is  a  personal  privilege,  that  may  be 
waived.  If  XK>t  pleaded,  a  judgment  against  an  infant  is  binding  upon 
him. 

Same. — Guamdlan  Ad  Litem. — A  judgment  against  an  infant  by  defaolt, 
without  the  appointment  of  a  guardian  ad  litem,  is  erroneous  but  not  void. 

APPEAL  from  the  Clinton  Circuit  Court. 

Elliott,  J. — Complaint  by  Douglass  against  James  A^ 
Blakcy  the  appellant,  and  John  W.  Blake^  alle^ng  that  on 
the  8th  day  of  October^  1858,  Conner  ^  Worman  recovered  a 
judgment  in  said  Clinton  Circuit  Court  against  sidd  James 
A.  and  John  W.  Blake,  for  the  sum  of  $331  and  costs  of 
suit ;  that  he,  said  DouglasSy  afterwards,  at  the  request  of 
said  James  A.  and  John  W.  Blake,  became  replevin  bail 
on  said  judgment,  and  afterwards,  in  January,  1861,  by 
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reason  thereof,  was  compelled  to,  and  did,  pay  on  said  judg- 
ment the  sum  of  $101.  The  complaint  prayed  that  the 
judgment  be  revived  and  that  execution  issue  thereon  for 
the  benefit  of  said  Douglass^  for  said  sum  of  $101,  and 
interest  thereon,  &c. 

James  A,  Blake  appeared  and  answered  in  two  para- 
graphs. 1.  The  general  denial.  2.  That  at  the  time  of  the 
rendition  of  the  judgment  referred  to  in  the  complaint,  and 
at  the  time  said  Douglass  became  replevin  bail  thereon,  de- 
fendant was  a  minor,  under  the  age  of  twenty-one  years; 
that  he  was  not  a  partner  of  said  John  W.  Blake^  and  did 
not  appear  to  said  action,  either  in  person  or  by  attorney, 
but  that  judgment  was  taken  therein  against  him  by  default, 
and  that  all  of  said  facts  were  known  to  said  Douglass 
at  the  time  he  became  replevin  bail  on  said  judgment;  that 
he  did  not  request  said  Douglass  to  become  replevin  bail,  nor 
did  he  know  that  he  had  done  so  until  about  the  time  of 
the  commencement  of  this  suit;  that  said  Douglass  became 
replevin  bail  on  said  judgment  solely  at  the  instance  and 
request  of  said  John  W.  Blalce,  The  court  sustained  a  de- 
murrer to  each  paragraph  of  the  answer,  to  which  the  de- 
fendant excepted,  and,  the  defendant  failing  to  answer  fur- 
ther, a  final  judgment  was  rendered  against  him  The 
cause  was  continued  as  to  the  defendant  John  W.  Blalce. 

The  question  presented  here  arises  upon  th^  ruling  of  the 
court  in  sustaining  the  demurrer  to  the  answer.  The  gen- 
eral denial  was  well  pleaded,  and  the  court  erred  in  sus- 
taining the  demurrer  to  it,  and  for  that  error  the  judgment 
must  be  reversed.  As  to  the  second  paragraph  of  the  ans- 
wer, it  is  to  be  observed  that  the  infancy  of  the  appellant 
might  have  been  a  good  defense  if  he  had  appeared  and  set 
it  up  in  the  original  suit.  It  was  a  personal  privilege,  and 
having  failed  to  avail  himself  of  it  at  the  proper  time^ 
by  suffering  judgment  to  be  taken  against  him  by  de- 
fault, the  judgment  is  binding  upon  him.  Douglass,  by  be- 
coming replevin  bail  and  paying  a  part  of  the  judgment,  m 
entitled  to  an  execution  for  his  own  use,  for  the  amount  sa 
Vol.  XXVII.— 27 
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paid.  It  is  provided  by  statute  that  the  judgment,  in  such 
cases,  shall  not  bo  discharged  by  such  payment,  but  filiall 
remain  in  force  for  the  use  of  the  replevin  bail.  2  G.  &  II., 
§  676,  p.  809.  A  judgment  taken  against  an  infant  by  de- 
fault, without  the  appointment  of  a  guardian  ad  litem  to  ap- 
pear for  him,  is  erroneous,  but  not  void. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

i.  McClurg,  for  appellant. 

J.  N.  Sims,  for  appellee. 


Morris  v,  Whitmore  and  Another. 

Novation. — Fraud. — Suit  by  A  against  B  upon  a  promissory  note.  An- 
swer, that  at  tho  time  of  the  giring  of  the  note,  A  was  the  owner  of  a 
hotel  which  he  had  leased  to  C ;  that  the  plaintiff  and  C  falsely  and 
fraudulently  represented  that  C  was  making  a  profit  of  ten  dollars  per 
day  in  said  hotel,  &c.;  that  tho  consideration  of  tho  note  was  tho  purchase 
of  said  lease,  &c.,  from  0,  and  that  the  note  was  given  to  A  in  discharge 
of  a  debt  due  from  C  for  rent.  Tho  evidence  failed  to  show  that  A  was 
in  any  way  connected  with  the  fraud. 

Heldf  that  this  was  a  case  of  novation,  and  that  the  fraud  of  C  could  not  be 
set  up  against  the  note. 

APPEAL  from  the  Madison  Circuit  Court. 

Gregory,  J. — Morris  sued  Whitmore  and  Jackson  on  a 
promissory  note.  The  defendants  answered:  1.  That  the 
note  was  procured  by  fraud  and  misrepresentation,  and  is 
without  consideration,  in  this :  that  at  the  date  thereof  the 
plaintiff  was  the  owner  of  the  hotel  in  the  city  of  Indian- 
apolis known  as  the  ^^ Morris  House;"  that  prior  to  that 
time,  plaintiff  had  leased  the  hotel  to  McOutcheon  for  a  cer- 
tain term,  a  part  of  which  had  not  at  that  time  expired, 
and  McCuicJieon  was  then  in  possession  thereof;  that,  with 
intent  to  cheat  and  defraud  tlie  defendants,  the  plaintiff 
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falsely  and  fraudulently  represented  that  the  hotel  was 
doing  a  good  businesB;  that  it  was  making  for  McOutcheon 
a  clear  profit  of  at  least  ten  dollars  per  day ;  that  it  had  a 
laige  custom  of  both  boarders  and  travelers,  and  that  it  was 
in  good  condition;  that  these  representations  were  false, 
and  known  at  the  time  to  be  so  by  the  plaintiff;  that  the 
defendants  relied  exclusively  and  eptirely  on  said  repre- 
sentations, and  were  induced  by  them  to  lease  the  hotel  from 
the  plaintiff;  that  the  note  was  given  in  consideration 
thereof,  &c. 

2.  That  the  note  was  given  as  the  consideration,  in  part, 
of  a  lease  from  James  B.  McOutcheon  of  a  certain  hotel  in 
the  city  of  IndianapoliSy  known  as  the  ^^Morris  House^^ 
which  was  owned  by  the  plaintiff*,  and  for  no  other  consid- 
eration whatever;  that  the  note  was  to  have  been  made 
payable  to  McCutckeoriy  but  was,  by  and  through  the 
false  and  fraudulent  representations  of  the  plaintiff'  and 
MeCutcheoriy  as  hereinafter  stated,  made  payable  to  the 
plaintiff,  and  that  no  consideration  ever  passed  from  the 
plaintiff  to  defendants  for  the  note;  that  prior  to  the  date 
of  the  note,  McOatcKeon  had  leased  the  hotel  from  the  plain- 
tiff, a  part  of  the  term  of  which  lease  had  not  expired  at 
the  time  of  making  the  note ;  that  at  that  time  the  defend- 
ant Whitnwre  was  proposing  to  lease  some  hotel  in  said 
city ;  that  the  plaintiff  and  McOutchecnty  with  intent  to  cheat 
and  defraud  the  defendants,  and  to  induce  Whitmore  to 
lease  the  hotel,  falsely  and  fraudulently  represented  to  de- 
fendants that  McCutcheoHy  who  was  then  operating  the  hotel, 
was  doing  a  flourishing  business  in  the  same ;  that  the  clear 
profits  he  derived  therefrom  exceeded  the  sum  of  ten  dol- 
lars per  day ;  that  the  house  was  in  a  good  condition ;  that 
the  same  had  a  large  number  of  daily  and  weekly  boarders, 
and  a  large  patronage  from  travelers,  and  that  the  un- 
expired term  of  McOutcheon  was  of  great  value,  to-wit,  five 
hundred  dollars ;  that  Whitmore^  relying  solely  upon  these 
representations,  was  induced  by  them  to  lease  the  house 
feom  the  plaintiff,  and  to  purchase  from  McOutcheon  the 
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tinexpired  term  of  his  lease,  and  the  defendants,  relying 
solely  upon  said  representations,  were  induced  thereby  to 
execute  the  note ;  that  these  representations  were  false,  and 
known  at  the  time  to  be  false  by  the  plaintiff  and  McOuich^ 
eon;  that  the  profits  of  the  hotel  were  of  no  value  what- 
ever, and  that  the  house  was  of  a  daily  loss  of  at  least  ten 
dollars;  that  there  were  then  very  few  boarders,  and 
scarcely  any  travelers  stopping  at  said  hotel,  and  that  the 
unexpired  term  of  McCutcheon  was  of  no  value  whatever; 
that  during  all  of  said  transactions,  the  plaintiff,  by  and 
through  his  agent,  Lindfidd  Branham,  and  McCutcheon  acted 
together,  as  one  person,  and  were  pariiceps  criminis  in  said 
fraud ;  that  the  note  was  procured  by  the  plaintiff  by  fraud, 
and  was  given  without  any  consideration  whatever. 

The  plaintiff  replied  by  the  general  denial.  Trial  by 
»  jury.  Verdict  for  the  defendants.  Motion  for  a  new  trial 
overruled  and  judgment.    The  evidence  is  in  the  record. 

On  the  80th  of  October,  1861,  Thomas  A.  Morris  executed 
to  Henry  Whitmore  a  written  tease  of  the  ^^Morris  HousCj^ 
for  the  term  of  three  years  from  the  21st  day  of  OctobeTj 
1861.  The  note  sued  on  bears  date  the  same  day  on  which 
the  lease  was  executed.  McCutcIieonj  who  was  at  the  time 
in  possession,  as  the  tenant  of  Morris,  was  indebted  to  the 
latter  in  the  sum  of  three  hundred  and  sixty-one  dollars, 
for  rent.  The  note  waa  ^ven  to,  and  accepted  by,  Morris, 
in  full  discharge  of  the  debt  due  him  from  McCutcheon. 
There  is  a  conflict  in  the  evidence  as  to  what  was  the  con- 
sideration passing  from  McCutcheon  to  Whitmore,  which  in- 
duced the  latter  to  execute  the  note  to  Morris,  but  there  is 
.  ^^'110  conflict  2iA  to  the  fact  that  the  consideration  which  passed 
%}  *  from  Morfis  was  the  discharge  of  McCutcheon  from  his  in- 
\  •  debtedness  to  the  former.  The  agency  of  Branham,  men- 
'  xioned  in  the  answer,  consisted  in  looking  after  and  taking 
care  of,  the  .plaintift''s  property,  to  see  that  it  did  not  take 
fire  and  was  not  injured.  He  had  no  power  to  execute  leases, 
8r  to- make  any  representations  to  persons  wishing  to  rent 
Branham  told  Whitmore  that  McCutcheon  was  doing  no  good 
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for  himself.  Branham  was  the  clerk  of  McCuicheon^  and 
was  present  when  the  latter  told  Whitmore  that  he,  Mc- 
Cutcheonj  was  making  money  out  of  the  hotel.  But 
there  is  no  evidence  tending  to  connect  Morris  with  this 
representation;  he  was  not  present,  nor  did  he  knoV  any 
thing  about  it  having  been  made,  at  the  time  he  accepted 
the  note  and  discharged  McCutcheon  from  his  indebtedness 
to  him.  Branha^m  was  not  the  agent  of  MorriSy  in  making 
the  lease.  The  books  of  the  hotel  showed  that  McCutcheon 
had  not  been  making  money. 

This  is  a  case  of  novation.  The  consideration  of  the 
note  to  Morris  was  the  discharge  by  him  of  McCutcheon 
from  the  indebtedness  of  the  latter  to  the  former.  In  such 
a  case,  the  defense  in  question  could  not  prevail  in  the  ab- 
sence of  fraud  on  the  part  of  the  plaintiff.  WiUiams  v. 
Ranky  1  Ind.  280;  Justice  et  al.  v.  Charles,  7  Blackf.  121. 
We  think  the  court  below  erred  in  overruling  the  plaintiff's 
motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  fur- 
ther proceedings. 

J".  Davis,  for  appellant. 

IT.  JS.  Pierse  and  H.  D.  Thompson,  for  appellees. 
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LocKWooB  and  Another  v.  Joab. 

Husband  and  Wifb. — Witness. — Where  the  complaint  shows  the  cause  of 
action  to  be  wholly  in  the  husband,  he  is  a  competent  witness  in  his  own 
behalf,  notwithstanding  the  wife  may  be  joined  as  a  plaintiff. 

APPEAL  from  the  Vigo  Circuit  Court. 

Elliott,  C.  J. —  William  Lockwood  sued  William  Joab  before 
a  justice  of  the  peace  for  two  hundred  dollars,  a  balance 
due  on  certain  real  estate  sold  and  conveyed  by  Lockwood 
to  Joab.  On  the  day  of  trial,  Lockwood,  by  leave  of  the  jus- 
tice, amended  his  complaint  by  making  Ddia  Lockwood,  his 
wife,  a  party  plaintiiF.  They  recovered  before  the  justice, 
and  Joab  appealed  to  the  Vigo  Circuit  Court. 

The  controversy  between  the  parties  was,  whether  Joab, 
at  the  time  of  the  purchase,  had  paid  Lockwood,  in  cash, 
including  some  taxes  and  interest  on  a  mortgage,  one  thou- 
sand dollars,  or  whether  the  amount  so  paid  was  only  eight 
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hundred  dollars.  On  the  trial  of  the  cause  m  the  Cir- 
cuit Court,  William  Lockwood  ofiered  himself  as  a  witness 
to  prove  that  the  amount  paid  was  only  eight  hundred 
dollars^  and  not  one  thousand  dollars,  as  claimed  by  Joab; 
but  the  court  refused  to  peimit  him  to  become  a  witness,  or 
to  testify  in  the  cause,  because  Delia  Lockwoody  the  other 
plaintiff,  was  his  wife.  Finding  for  the  defendant.  Motion 
for  a  new  trial  overruled,  and  judgment.  The  plaintiffs 
below  appeal. 

The  refusal  of  the  Circuit  Court  to  permit  Lockwood  to 
testify  as  a  witness,  presents  the  first  question  in  the 
case.  The  complaint  was  amended  before  the  justice,  by 
adding  the  name  of  Ddia  Lockwood  as  a  plaintiff',  in  the 
commencement  of  the  complaint,  leaving  it  to  appear  that 
the  real  estate  was  sold  to  the  defendant  by  William  Lock- 
wood  alone.  It  does  not  appear,  either  by  the  pleading  or 
the  evidence  in  the  case,  (which  is  made  a  part  of  the 
record,)  that  the  wife  owned,  or  had  any  interest  in,  the 
real  estate  sold  to  Joaby  other  than  that  resulting  from  the 
marital  relation;  nor  does  any  reason  appear  for  making 
her  a  party  plaintiff.  She  joined  with  her  husband  in  the 
deed  conveying  the  real  estate  to  Joaby  but  if  the  title  was 
in  him,  that  fact  did  not  entitle  her  to  any  part  of  the  pur- 
chase money.  The  complaint,  as  well  as  the  evidence, 
fails  to  show  any  cause  of  action  in  the  wife,  and  she  was 
not  therefore  a  proper  party.  The  statute  prohibits  hus- 
band and  wife  from  testifying  '^  as  to  matters  for  or  against 
each  other,"  &c.  2  G.  &  H.,  170.  But  in  the  case  at  bar, 
as  the  complaint  showed  a  cause  of  action  in  favor  of  the 
husband  alone,  the  facts  to  which  he  offered  to  testify 
related  to  himself  only,  and  were  not  "matters  for  or 
against"  the  wife,  and  he  was,  therefore,  a  competent  wit- 
ness. Gee  V.  Lewis  cl  ux.y  20  Ind.  149.  At  common  law, 
^e  plaintiffs,  in  such  a  case,  would  have  failed  on  the  trial, 
unless  it  appeared  that  they  were  both  proper  parties;  but 
the  rule  is  otherwise  under  the  code,  which  provides  that 
"judgment  may  be  given  for  or  against  one  or  more  of  sev- 
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eral  plaintiffs/'  &c.  2  G.  &  H.,  §  368,  p.  218 ;  Draper  v. 
Vanhom,  12  Ind,  352. 

An  objection  is  also  urged  to  the  charge  given  by  the 
court  to  the  jury.  We-  have  examined  it,  and  think  the 
objection  is  not  well  taken. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  the  court  below  for  a  new  trial. 

•7.  P.  Baird  and  C.  Grafts  for  appellants. 

W.  Mackj  for  appellee. 


Habness  V  The  State. 

Mauciovs  Tebspabs. — ^An  information  for  a  malicious  trespass  alleged  that 
the  defendant  maliciously,  &c.,  kiUed  a  dog,  of  the  yalue  of  forty  dollars, 
&c. 

IltH  that  the  Information  was  bad,  for  not  alleging  the  amount  of  the 
damage  done. 

APPEAL  from  the  Cass  Common  Pleas. 

Grbgobt,  J. — ^Information  against  the  appellant,  charging 
that  on,  &c.,  at,  &c.,  he  did  then  and  there  unlawfully,  mis- 
chievously and  maliciously  kill  a  black-spotted  dog,  the 
personal  property  of  Robert  Gilberty  of  the  value  of  forty 
dollars.  Plea,  "not  guilty.^'  Trial  by  jury.  Verdict  of 
guilty.  Motions  for  a  new  trial  and  in  arrest  overruled, 
and  judgment.  The  record  does  not  show  the  names  of 
the  jurors. 

It  is  provided  that  "every  person  who  shall  maliciously 
or  mischievously  injure,  or  cause  to  be  injured,  any  property 
of  another,  or  any  public  property,  shall  be  deemed  guilty 
of  a  malicious  trespass,  and  be  fined  not  exceeding  two-fold 
the  value  of  the  damage  done,  to  which  may  be  added  im- 
prisonment, not  exceeding  twelve  months."     2  G.  &  H., 
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§  18,  p.  462.  As  the  amount  of  the  damage  done,  and  not 
the  value  of  the  animal  killed,  constitutes  the  basis  upon 
which  the  penalty  for  the  ofi'ense  is  estimated,  we  .think 
the  information  is  fatally  defective.  As  a  matter  of 
law,  we  cannot  know  that  the  dog  was  of  no  value  after 
he  was  killed;  at  least,  it  is  a  fact  that  cannot  be  left 
to  inference.  Some  animals  are  of  as  much  value  after 
they  are  killed  as  before.  The  damage  occasioned  by  the 
injury  complained  of  must  be  averred.  Tlic  State  v.  Pcden, 
2  Blackf.  371.  The  State  v.  Shadley  et  al,  16  Ind.  230,  was 
an  information  against  the  appellees  for  cutting  a  tree  on 
the  lands  of  another,  without  license.  In  such  a  case,  the 
value  of  the  property,  and  not  the  amount  of  damage  done, 
is  the  basis  of  the  punishment,  and  therefore  in  that  case  it 
was  rightly  held  that  the  information  charging  the  value 
of  the  tree  was  good.  The  court  below  erred  in  overruling 
the  motion  in  arrest  of  judgment. 

It  is  assigned  for  error,  in  this  court,  that  the  names  of 
the  jurors  do  not  appear  in  the  record.  This  question  be- 
comes immaterial,  and  we  do  not  decide  it. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
said  court,  with  directions  to  sustain  the  appellant's  motion 
in  arrest  of  judgment. 

D.  D.  Pratt  and  D.  P.  Baldwin^  for  appellant. 

D.  E.  WUliamson^  Attorney  Gteneral,  for  the  State. 


The  Bank  of  the  State,  &c.,  v.  Burton. 

OoLO. — ^Leoal  Tbndsk  Notes. — Where  the  amount  of  a  debt  is  msoertained, 
the  ooorts  cannot  reoogniie  any  difference  between  the  gold  dollar  and  the 
legal  tender  note  of  the  denomination  of  one  dollar. 

Samx.— Special  DxposiT.—Where  the  bailee  of  specific  gold  ooina,  to  be  re- 
delWered  in  tpeete,  sells  the  coins  for  a  premiom,  and  fails  to  re-deliTer 
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them  on  demand,  he  is  answerable  in  damages  for  the  amount  which  he 
has  realixed  by  the  conyersion. 
Sake. — A  refusal  to  re-deliver  the  coins  on  demand,  in  such  case,  is  evi- 
denoe  of  a  conyersion,  and  will  justify  the  inference  that  the  conversion 
was  at  the  usual  premium  for  such  coins. 

APPEAL  from  theLaiorenceCiTcmt  Court. 

Fbazeb,  J. — The  case  made  by  the  complaint  and  evi- 
dence was  that  of  a  special  deposit  of  American  and  foreign 
gold  and  silver  coins,  to  be  re-delivered  on  demand,  and  a 
faUure  so  to  re-deliver.  There  was  evidence,  without  ob- 
jection, showing  the  value  of  the  coins  at  the  time  of  de- 
mand, in  legal  tender  treasury  notes  of  the  United  States. 
The  court  below  gave  judgment  upon  the  basis' of  that  evi- 
dence, and  the  only  question  presented  here,  is  whether  the  * 
plaintiff  is  entitled  to  recover  to  that  amount. 

While  we  have  two  kinds  of  money,  made  by  statute 
exact  equivalents  for  the  purposes  of  ordinary  tender  and 
payment,  and  yet  of  notoriously  unequal  values  in  com- 
merce,  results  will  now  and  then  follow  the  application  of 
the  law,  which  are  not  consonant  with  justice.  Must  it  be 
so  in  this  case  ?  It  has  been  often  held,  that  where  the 
amount  of  a  debt  has  been  ascertained,  the  courts  cannot,  in 
view  of  the  act  of  Congress,  recognize  any  difference 
between  the  gold  dollar  and  the  legal  tender  note  of  the 
denomination  of  one  dollar,  as  a  means  of  tender  or  pay- 
ment. But  it  does  not  follow  that  when  the  bailee  of 
specific  gold  coins,  to  be  re-delivered  in  specie^  sells  the  / 
coins  for  a  premium  and  fails  to  re-deliver  them  on 
demand,  he  shall  not  answer  in  damages  to  the  amount 
which  he  has  realized  by  the  conversion.  That  he  should 
have  the  right  to  make  a  profit  for  himself  by  his  own 
wrongful  act,  is  a  proposition  having  no  fonndfttinn  ^p  j^^a- 
tice,  and  not  sanctioned  by  any  principle  of  law./jSTow,  the 
court  below  could  reasonably  infer,  from  the  evidence,  ex- 
actly such  a  state  of  facts  as  we  have  assumed  above.  A 
refusal  to  re-deliver  the  coins  on  demand  was  evidence  of  a 
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conversion,,and  it  would  justify  the  inference  that  the  con- 
version was  of  the  most  advantageous  kind,  such  as  a  pru- 
dent man  would  be  likely  to  make,  a  sale  for  legal  tender 
notes  at  the  usual  premium.  But  possibly  the  decision 
need  not  rest  upon  this  basis  alone.  It  is  certainly  true  that 
the  ordinary  business  of  this  country  is  transacted,  and  com- 
mercial values  are  estimated,  upon  the  basis  of  these  treas- 
ury notes.  Can  it  be  maintained  that  the  courts,  however, 
when  called  upon  to  ascertain  values  by  evidence,  shall  always 
measure  them  by  coins,  and  hold  at  the  same  time  that  the 
amount  thus  found  may  be  paid  in  treasury  notes?  This 
would  be  so  very  absurd  that  no  court  will  ever  sanction  it 
unless  constrained  by  positive  statute.  The  act  of  Congress 
does  not  necessarily  produce  this  result.  Treasury  notes  can 
be  a  legal  tender  without  it.  When  the  parties  have,  by  their 
contract,  fixed  the  amount  of  the  debt,  there  is  an  end  of 
the  inquiry.  It  may  be  paid  in  treasury  notes  or  in  coin, 
at  the  option  of  the  defendant,  and  as  the  court  cannot  for- 
see,  judicially,  which  medium  will  be  used  in  payment,  the 
inquiry  as  to  the  commercial  difference  between  the  two 
becomes,  in  theory,  unimportant  for  the  purposes  of  justice. 
So  much  only  is  a  necessary  result  of  making  the  paper  a 
legal  tender,  (Brown  v.  Wdchy  26  Ind.  116,)  and  this  may 
practically  produce  occasional  wrong,  but  it  is  the  inevitable 
result  of  the  legislation  of  congress,  which  was  the  oflBq)ring 
of  a  vital  public  necessity,  justifying  a  policy  resulting  in 
exceptional  cases  of  individual  hardship.  But  it  was  not 
enacted  that  the  treasury  note  should,  for  all  purposes,  be 
deemed  the  equivalent  of  the  sum  in  coin  which  it  bore  a 
promise  to  pay.  It  was  merely  made  a  legal  tender  for  the 
payment  of  debts,  and  receivable  also  for  government  dues, 
except  duties  on  imports,  and  thereby,  for  those  purposes, 
it  became  the  equivalent  of  coin,  and  its  conmiercial  value 
was  increased  in  consequence.  If  what  has  been  already 
said  is  correct,  it  would  seem  to  follow  that  in  a  case  like 
this,  where  the  coin  has  been  deposited  as  a  specific  article. 
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and  not  merely  as  money,  that  its  value  is  open  to  inquiry^ 

and  may  be  ascertained  by  evidence. 
The  judgment  is  affinned,  with  costs. 
N.  F.  MaM  and  T.  B.  CobU,  for  appellant 
A.  B.  Garleton,  for  appellee.  • 


Boyd  v.  Botb.  

27    420 
m    657 

Statvcb  ot  Limitatiovs. — CoHcxAUCBHT  OT  Caubm  OF  ActiOH. — The  conceal-         27  429 

140    244 

ment  of  a  cause  of  action  by  the  person  liable  to  the  action  which  will  ^49  245 
aToid  the  statute  of  limitations,  under  section  219  of  the  code,  must  be 
something  more  than  mere  silence.  It  must  be  an  arrangement  or  con- 
triTance  to  prevent  diseoyery. 
Sams. — ^The  person  liable  to  be  sued  must  not,  at  any  time,  do  anything  to 
prevent  the  party  entitled  to  the  action  from  ascertaining  the  facts  upon 
which  the  right  of  action  depends,  either  by  affirmatively  hiding  the 
truth,  or  by  any  device  avoiding  inquiry,  and  if  he  does,  the  statute  of 
limitations  will  not  run  during  the  time  of  such  concealment. 

APPEAL  from  the  Wayne  Circuit  Court. 

Frazeb,  J. — This  was  an  action  to  recover  damages  for 
fraud  in  an  exchange  of  lands.  The  answer  set  up  the 
statute  of  limitations.  The  reply  alleged  that  the  defend- 
ant had  concealed  his  liability  to  the  action  by  certain  false 
pretenses  made  by  himself,  and  certain  misrepresentations 
which  he  induced  others  to  make,  as  to  subsequent  transac- 
tions, the  actual  truth  of  which  would  otherwise  have  been 
known  to  the  plaintiff,  and  would  have  put  him  on  inquiry, 
whereby  he  would  have  discovered  the  fraud;  that  thus 
deceived,  he  remained  ignorant  of  the  facts,  &c. 

The  only  question  is,  whether  the  reply  was  good,  in  view 
of  section  219  of  the  code,  which  provides  that  if  a  person 
liable  to  an  action  shall  conceal  the  fact  from  the  person 
entitled  to  sue,  the  action  may  be  brought  at  any  time 
within  the  period  of  limitation,  after  the  discovery.    We 
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agree  with  the  counsel  for  the  appellee,  that  the  conceal- 
ment contemplated  by  the  statute  must  be  something  more 
than  mere  silence;  that  it  must  be  an  arrangement  or  con- 
trivance to  prevent  subsequent  discovery,  and  must  be  of 
an  affirmati^>e  character.  But  it  does  not  occur  to  us  that 
it  needs  to  be  concocted  after  the  accruing  of  the  cause  of 
action,  provided  it  operates  afterwards  as  a  means  of  con- 
cealment, and  was  so  intended.  In  other  language,  the  de- 
fendant must  not,  at  any  time,  do  anything  to  prevent  the 
plaintiff  from  ascertaining,  subsequently  to  the  transaction 
out  of  which  the  right  of  action  arises,  the  facts  upon 
which  that  right  depends,  either  by  affirmatively  hiding  the 
truth,  enhancing  the  natural  difficulty  of  discovering  it,  or 
by  any  device  avoiding  inquiry  which  would  .result  in  dis- 
covery; and  if  he  do  thereby  escape  suit  for  a  time,  the 
statute  of  limitations  will  not  run  during  that  time.  Jones 
V.  The  State^  14  Ind.  120. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
reply  to  the  second  paragraph  of  the  answer. 

G.  Holland  and  N.  H.  Johnson,  for  appellant. 

W.  A.  Pede^  J.  -B.  Julian  and  J.  F.  Julian^  for  appellee. 


i%^\  Burk  v.  The  State. 

fi69      ^gjj  NuiBANcs. — The  statute  making  the  erecting  or  maintaining  of  a  public 

nuisance  a  misdemeanor  sufficiently  defines  the  offense. 

JuBT. — Challenge. — ^A  juror,  when  interrogated  as  to  his  competency,  an- 
swered that  he  had  formed  an  opinion  as  to  the  guilt  of  the  defendant,  if 
what  he  had  heard  was  true. 

Held,  that  the  juror  was  not  incompetent. 

APPEAL  from  the  Marion  Criminal  Circuit  Court 
Fbazbr,  J. — This  was  an  indictment  for  a  public  nuisance,' 
in  maintaining  a  soap-boiling  establishment  near  Indianap- 
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oiis^  thereby  producing  unwholesome  smells,  to  the  annoy- 
ance, of  dwellers  in  the  vicinity,  &c.  There  was  a  convic- 
tion.   Three  questions  are  presented  for  our  decision : 

1.  Is  our  statute  making  the  maintenance  of  a  nuisance 
a  misdemeanor  sufficient  to  justify  an  indictment  therefor? 
The  statute  is  as  follows :  "Every  person  who  shall  erect,  or 
continue  and  maintain,  any  public  nuisance,  to  the  injury 
of  any  part  of  the  citizens  of  this  State,  shall  be  fined,"  &c. 
2  G.  &  H.  460. 

It  is  argued  that  as  offenses  in  this  State  are  created  ex- 
clusively by  statute,  and  as  we  have  an  act  requiring  them 
to  be  defined  by  statute,  (1  G.  &  H.  416,)  the  section  above 
quoted  is  void,  because  it  does  not  give  the  definition  of  a 
public  nuisance.  In  WaU  v.  The  t^atCy  23  Ind.  150,  we  had 
occasion  to  consider  whether  the  legislatare,  at  one  session, 
had  any  power  to  trammel  a  future  session,  as  was  supposed 
to  be  done  by  the  enactment  last  referred  to.  It  was  held 
in  the  negative.  But  in  any  event,  it  would  not  avail  the 
defendant  in  this  case.  There  is  no  difficulty  in  imder- 
standing  the  section  of  the  statute  upon  which  this  prose- 
cution was  founded.  The  phrase  "public  nuisance"  had  a 
very  definite  meaning  in  the  law  long  before  the  statute 
was  enacted.  To  annex  a  definition  of  each  word  employed 
in  the  section  was  certainly  never  within  the  purpose  of  the 
le^slature.  Such  absurdity  is  not  to  hh  imputed  to  the 
law-making  power.  Was  it  then  intended  that  in  creating 
a  crime,  words  having  a  comprehensive  and  exact  legal 
meaning,  embracing  much  in  brief,  must  not  be  employed ; 
that  the  virtue  of  such  legislation  should  depend  upon  the 
vastness  of  its  circumlocution?  It  is  hardly  conceivable 
that  anything  more  was  intended  than  that  there  should  be 
no  criminal  prosecution  in  this  State  for  any  act,  unless  the 
legislature  had  first  declared  it  a  crime,  in  intelligible  terms, 
and  fixed  the  punishment  therefor.  In  that  sense,  the  en- 
actment against  public  nuisances  is  consistent  with  it.  It 
defines — /.  e.  marks  out,  with  distinctness,  a  public  nuisance 
as  a  crime. 


482  SUPREME  COURT  OF  WDIAKA. 

Upton  V.  Adams'  Exeentora. 

2.  Was  it  error  to  refuse  a  peremptory  chaQenge  of  a 
juror,  who  answered  that  '^he  had  formed  an  opinion  as  to 
the  guilt  of  the  defendant,  if  what  he  had  heard  was  true?" 

Ko  authority  is  cited  to  support  the  challenge.  The  con- 
dition which  the  juror  annexed  was  destructive  of  any 
opinion.  It  was  equivalent  to  saying,  ^^  K  the  facts  shall  be 
as  I  have  heard,  then  I  have  an  opinion;  if  not,  then  I  have 
none ;  and  I  have  no  opinion  as  to  the  truth  of  those  facts." 
The  juror  had  an  opinion  merely  that  certain  facts  would, 
if  proved,  be  sufficient  to  establish  guilt.  We  think  that 
he  was  not  shown  to  be  incompetent. 

8.  The  instructions  to  the  jury  are  complained  of  as 
being  indefinite,  and  well  calculated  to  mislead  the  jury. 
We  perceive  no  such  objection  to  them.  They  declared 
the  law  upon  the  subject  as  it  has  been  long  and  well 
settled. 

The  judgment  is  affirmed,  with  costs. 

F>  Bandy  B.  Mall  and  A.  SeidenstickeVy  for  appellant. 

D.  M  WUliamsori,  Attorney  General,  for  the  State. 


Upton  v.  Adams'  Executobs. 

Fo&KiGjr  ExECUTaBB. — BiQBT  TO  Sue. — The  right  of  a  foreign  exeout<ff  or 
administrator  to  sue  in  the  courts  of  this  State  is  not  dependent  upon  his 
filing  here  a  copy  of  his  letters. 

Same. — The  statute  merely  proTides,  as  a  rule  of  evidence,  that  when  the  au- 
thority of  the  executor  or  administrator  is  properly  put  in  issue,  a  eopy 
of  his  letters,  produced  and  filed  in  the  court,  shall  be  sufficient  eTidenoe 
of  his  appointment. 

Suit  bt  Executor. — Witness. — Where  in  a  suit  by  an  executor  or  adminis- 
trator against  several  defendants,  one  of  them  suffers  a  default^  he  is  a 
competent  witness  for  his  co-defendants  in  support  of  issues  made  by 
them  in  which  the  witness  is  not  interested. 

Same.— Statute  Construed.— The  term  "party,''  as  used  in  the  second 
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proriso  of  seotion.S  of  the  aot  of  December  21,  1866,  (Acta  Spec.  Sess. 
1865,  p.  161,)  must  be  held  to  mean  a  party  to  the  issue,  or  at  least  a 
party  to  the  record  who  is  interested  in  the  issue  in  favor  of  the  party 
calling  him. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Frazeb,  J. — This  was  a  suit  by  the  appellees  against  the 
appellant  and  one  Bdne^  upon  a  promissory  note  purporting 
to  have  been  made  by  the  defendants  and  others,  and  payable 
to  the  testator.  Bane  did  not  answer,  and  judgmelit  was 
rendered  against  him  by  default.  Upton  answered  in  abate- 
ment, that  the  plaintiffs  were  not  executors,  &c.,  appointed 
under  the  laws  of  this  State,  and  if  appointed  elsewhere, 
had  never  filed  an  authenticated  copy  of  their  letters  testa- 
mentary in  the  court  where  the  suit  was  pending.  This 
answer  was,  on  motion  of  the  plaintiffs,  stricken  out  as 
frivolous.  He  then  answered  in  bar,  in  three  paragraphs: 
1.  General  denial.  2.  Matter  sufficient  in  confession  and 
avoidance.  3.  The  same  matter  which  had  been  pleaded 
in  abatement.  The  third  paragraph  was  stricken  out  on 
motion.  There  was  a  reply  to  the  second  paragraph,  and  a 
trial  which  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiffs for  the  amount  of  the  note.  Upon  the  trial,  Bane  was 
offered  by  the  appellant  as  a  witness,  but  was  rejected  by 
the  coiul;. 

The  right  of  a  foreign  executor  or  administrator  to  sue  is 
not  dependent  upon  his  filing  here  a  copy  of  his  letters. 
The  statute  relied  on  by  the  appellant  does  not  require  such 
filing  at  all.  It  merely  declares,  as  a  rule  of  evidence,  in 
case  his  authority  shall  come  in  question,  that  a  copy  of  the 
letters,  '^produced  and  filed  in  the  court,  shall  be  sufficient 
evidence  of  his  appointment."  2  G.  &  H.,  §  169,  p.  528. 
We  do  not  perceive  that  this  language  is  open  to  construc- 
tion. It  cannot  possibly  mean  anything  but  that  which  we 
have  already  intimated.  That  it  would  be  quite  convenient 
to  parties  sued  to  be  furnished  by  the  executor  with  precise 
information  of  his  authority  may  be  true.  This  consider* 
Vol.  XXVn.— 28 
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ation  is  urged  by  the  appellant's  cotmsel,  but  it  caunot  justify 
us  in  requiring  what  the  legislature;  has  clearly  not  intended. 
It  seems  to  us,  that  these  was  no  error  in  striking  out  the 
answer. 

We  think  that  Bane,  though  sued  with  the  appel- 
lant, was  a  competent  witness  for  the  latter.  He  was  not 
a  party  to  the  issues  to  be  tried,  nor  interested  therein,  and 
was  therefore  not  within  the  exception  made  by  the  statute 
of  1865,  (Acts  Spec.  Bess.  1865,  p.  161,)  rendering  parties 
to  the  record  competent  witnesses.  The  object  of  the  leg- 
islature, by  that  exception,  was  to  prohibit  a  party  litigant 
from  testifying  in  his  own  behalf,  where  the  other  party 
to  the  transaction  is  dead,  and  therefore  not  available  as 
a  witness,  and  thus  prevent  the  robbing  of  estates  by  the 
perjuty  of  parties  contending  with  them.  But  a  party 
to  the  record  may  not  be  a  party  to  the  issue  to  be  tried 
between  the  executors  and  a  co-party,  indeed,  he  may  have 
no  interest  whatever  in  that  issue,  or  his  interest  may  be 
balanced,  or  may  be  with  the  executor.  To  exclude  him 
as  a  witness  in  such  cases  would  be  in  violation  of  the  gen- 
eral scope  and  spirit  of  the  act.  It  is  necessary,  therefore, 
that  the  term  "party,"  as  used  in  the  third  section  of  the 
act  of  1865,  shall  be  held  to  be  a  party  to  the  issue,  or  if 
merely  to  the  record,  then  that  he  be  interested  in  the  issue 
in  favor  of  the  party  calling  him,  else  the  le^lative  intent 
deducible  from  the  whole  act,  and  from  all  our  existing  stat- 
utes VLB  to  the  competency  of  witnesses,  will  be  defeated. 

The  appellee  cites  Martin  v.  Asher^s  AdnCr^  25  Ind.  287, 
Bfl  settling  in  his  favor  the  principle  governing  the  question, 
but  we  do  not  regard  it  so.  In  that  case,  two  questions  only 
were  considered,  viz.,  whether  the  nominal  party  defendant 
to  the  record,  the  assignor  of  the  lost  note  in  suit,  offered  as 
.a  witness  upon  the  triM  of  an  issue  made  by  the  adminis- 
trator of  the  maker,  was  required  to  testify  by  the  "oppo- 
site party,"  in  the  sense  of  the  statute,  and  whether  the 
fSeu^ts  proposed  to  be  proved  by  him  were  admissible  under 
the  issues.    We  ruled  both  questions  in  the  negative,  but 
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pat  the  case  chiefly  upon  the  last  question.  The  matter 
now  under  consideration  is  very  different. 

The  judgment  is  reversed,  witl^ costs,  and  the  cause  re- 
manded for  a  new  trial. 

S.  HUl  arid  Q.  W*.  Bkhardson^  for  appellant. 

W.  Herod  and  W.  W.  Serody  for  appellees. 


Makepeaoe  and  Another  v.  JjXskesq, 

AXEHDMEMT  OF  Recobim. — Clekical  Mibtaksb. — ^The  only  authority  for  the 
amendment  of  a  record,  after  the  proceedings  have  ceased  to  be  infieri^ 
and  after  the  term  at  ivhich  the  record  was  made,  is  found  in  the  statutes 
of  14  Edw.  III.  St.,  1  c,  0,  9  Edw.  V.  St,  1  c.  4,  and  8  Henry  VI.  c.  12, 
which  are  adopted  as  the  law  of  this  State.    1  G.  &  H.,  p.  415. 

Same. — Such  amendments  can  only  be  allowed  when  there  is  some  memorial 
paper,  or  other  minute  of  the  transactions  in  the  case,  from  which  what 
actually  took  place  in  the  prior  proceedings  can  be  clearly  ascertained  or 
known.  Thus,  a  subsequent  paper,  pleading  or  proceeding  in  the  progress 
of  the  cause  may  be  corrected  by  something  in  the  record  of  prior  date. 

Sams. — A  petition  having  been  filed  by  a  guardian  for  the  sale  of  the  real 
estate  of  his  ward,  appraisers  were  appointed,  who  reported  an  appraise- 
ment of  the  land.  The  record  then  shows  a  report  by  the  guardian  of  a 
sale  of  the  land,  which  the  report  recited  to  haye  been  made  in  pursuance 
of  the  order  of  the  court.  The  report  was  confirmed  by  the  court,  and 
the  guardian  was  ordered  to  make  a  deed  to  the  purchaser.  At  a  subse- 
quent term,  an  application  was  made,  on  notice  and  motion,  for  an  entry, 
Kunc  pro  tunCj  of  a  formal  order  directing  the  sale  of  the  land. 

Held,  that  it  was  not  necessary  that  the  affidavits  upon  which  the  motion  was 
based  should  be  filed  befbre  the  motion  was  made.     / 

Jkldf  also,  that.as  the  record  failed  to  show  that  the  additional  bond,  which 
the  statute  requires  before  a  sale  is  ordered,  was  filed,  an  order  of  sale 
would  have  been  irregular,  and  hencd  there  was  nothing  in  the  prior  pro- 
ceedings authorizing  the  amendment  asked. 

APPEAL  from  the  Madison  Common  Pleas. 
Rat,  J. — ^At  the  January  term,  1859,  of  the  Court  of 
Common  Pleas  of  Madison  county,  Horace  B.  MakepeacCy  as 
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the  guardian  of  Cassandra  Makepeace^  filed  his  petition  for 
the  sale  of  certain  land  belonging  to  his  ward,  at  private 
sale.  The  record  of  tl*e  proceedings  shows  the  appoint- 
ment of  appraisers,  and  their  report,  appraising  the  land  at 
twenty-four  hundred  dollars.  Then  follows  a'report  of  the 
sale,  which  recites  that  pursuant  to  an  order  of  the  court, 
made  at  that  term,  the  said  guardian  did,  on  the  7th  day  of 
January^  1859,  sell  to  the  appellee  the  property  described, 
for  twenty-five  hundred  dollars,  cash  in  hand,  and  he  asks 
that  the  sale  be  confirmed  and  a  deed  ordered.  The  entry 
from  the  order  book  recites  the  appointment  of  Horace  B, 
Makepeace  as  guardian  of  the  "said  Cassandra,  the  filing  of 
his  bond  as  guardian,  in  the  penal  sum  of  five  thousand  dol- 
lars, the  application  for  the  sale,  the  appointment  of  ap- 
praisers, their  ireport,  and  the  guardian's  report  of  the  sale, 
and  the  record  proceeds  as  follows :  "And  the  court,  hav- 
ing seen  and  inspected  the  same,  and  being  well  advised, 
now  confirms  the  sale  so  made,  and  orders  and  directs 
said  guardian  to  execute  a  conveyance  to  said  purchaser 
for  the  premises  so  sold  as  aforesaid." 

The  proceedings  in  the  case  now  before  us  were  had  upon 
a  motion  for  an  entry,  nunc  pro  tunc,  of  a  formal  order 
directing  the  sale  of  the  property.  It  is  objected  that  a 
notice  of  the  motion  was  served  upon  the  appellants  before 
any  complaint  was  filed  in  court.  The  notice  was  sufiicient. 
It  was,  that  on  the  second  day  of  the  term  the  appellee 
would  move  the  court  to  correct  the  record,  stating  the 
motion  in  full.  At  the  time  named,  affidavits  were  filed 
and  the  motion  made.  The  notice  is  to  bring  the  party 
into  court  at  the  time  of  the  motion,  and  there  is  no  statute 
requiring  the  papers  upon  which  the  motion  is  based  to  be 
tiled  any  special  time  preceding  the  date  named  for  making 
the  motion. 

Upon  the  trial,  the  record,  which  it  was  sought  to  amend, 
was  introduced  in  evidence,  and,  over  the  objection  of  the 
appellants,  a  witness  was  permitted  to  state  that  the  state- 
ment contained  in  the  report  of  the  sale,  viz.,  that  the  same 
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had  been  made  pursuant  to  the  order  of  the  court,  was 
true,  and  the  court  thereupon  ordered  the  amendment  to 
be  made.  From  this  order,  an  appeal  is  taken.  The  ques- 
tion presented  is,  whether  the  evidence  before  the  court 
authoiized  the  nune  pro  tunc  entiy  of  the  order  for  the  sale 
of  the  land? 

It  was  ruled  by  this  court,  in  the  case  of  Jenkins  et  al.  v. 
Lov/f  €t  al.j  23  Ind.  460,  that  the  authority  to  amend  the 
record,  after  the  proceedings  have  ceased  to  be  in  Jieriy  is 
founded  upon  the  acts  of  Parliament  on  the  subject  of 
amendments,  which  are  declared  by  statute  to  be  in  force  in 
this  State.  To  those  acts  we  must  look,  in  order  to  deter- 
mine what  evidence  will  be  sufficient  to  authorize  the 
amendment.  At  common  law,  it  was  held  that  the  judges 
could  not  alter  the  proceedings  after  they  had  become  a 
record,  except  during  the  same  term  of  which  the  record 
was.  The  reason  for  this  was,  that  during  the  whole  term 
in  which  any  judicial  act  is  done,  the  record  remains  in  the 
breast  of  the  judges  of  the  court,  and  therefore  the  roll  is 
alterable  during  the  term  as  they  shall  direct.  But  when 
the  term  is  past,  the  roll  is  the  record,  and  admits  of  no 
alteration.  Co.  Litt.  260.  Subsequently  it  was  permitted 
to  amend,  notwithstanding  the  record  was  made  up  and  the 
term  was  past,  considering  the  proceedings  to  be  in  fieri  till 
judgment  was  given,  but.  after  judgment  was  entered,  no 
amendment  could  be  made  at  a  subsequent  term.  3  Black. 
Com.,  c.  25,  §  4.  To  relieve  from  the  rigor  of  this  rule,  it 
was  enacted  in  the  reign  of  Edwaed  III,  "  that  by  the  mis- 
prision of  a  clerk,  in  any  place  wheresoever  it  be,  no  process 
shall  be  annulled  or  discontinued  by  mistaking  in  writing 
one  syllable  or  letter  too  much,  or  too  little;  but  as  soon 
as  the  mistake  is  perceived,  by  challenge  of  the  party,  or 
in  other  manner,  it  shall  be  amended  in  due  form,  with- 
out ^ving  advantage  to  the  party  that  challeugeth  the 
same,  because  of  such  misprision."  14  Edw.  Ill,  St.  1,  c.  6. 
It  being  held  by  the  courts  that  this  statute  related  only  to 
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proceedings  before  judgment,  and  there  being  much  ques- 
tion as  to  the  extent  proper  to  carry  it,  the  act  of  9  £dw. 
Y,  St.  1,  c.  4,  after  reciting  the  former  statute,  declared  that 
^'the  king,  considering  the  diversity  of  opinions  which  had 
been  upon  the  said  statute,  and  to  put  the  thing  in  more 
open  knowledge,  had  ordained,  by  authority  of  Parliament, 
that  the  justices  before  whom  such  plea  or  record  is  made, 
or  shall  be  depending,  as  well  by  adjournment  as  by  way 
of  error,  or  otherwise,  shall  have  power  and  authority  to 
amend  such  record  and  process,  as  afore  is  said,  according  to 
the  form  of  the  same  statute,  as  well  after  judgment  in  any 
such  plea,  record,  or  process  given,  as  before  judgment,  as 
long  as  the  same  record  and  process  is  before  them,  in  the 
same  manner  as  the  justices  had -power  to  amend  such 
record  and  process  before  judgment  given,  by  force  of  the 
said  statute  Edwaiu)  m."  This  statute,  afterwards  made 
perpetual,  confined  the  amendment  to  a  syllable  or  letter, 
but  permitted  it  to  be  made  after  judgment. 

By  the  8  Henry  VI,  c.  12,  it  was  enacted  "that  the 
king's  judges  of  the  courts  and  places  in  which  any  record, 
process,  word,  pleas,  warrant  of  attorney,  writ,  panel,  or 
return,  which  for  the  time  shall  be,  shall  have  power  to 
examine  such  records,  processes,  words,  pleas,  warrants  of 
attorney,  writs,  panels  or  retunis,by  them  and  their  clerks, 
and  to  reform  and  amend  (in  affirmance  of  the  judgments 
of  such  records  and  processes)  all  that  which  to  them,  iu 
their  discretion,  seemeth  to  be  misprision  of  the  clerks 
therein,  except  appeals,  indictments  of  treason,  and  of  felo- 
nies and  outlawries,  so  that  by  such  misprision  of  the  clerk 
no  judgment  shall  be  reversed  or  annulled.  And  if  any 
record,  process,  writ,  warrant  of  attorney,  return  or  panel 
be  certified  defective,  otherwise  than  according  to  the 
writing,  which  thereof  remaineth  in  the  treasury,  courts  or 
places  from  whence  they  are  certified,  the  parties,  in  affirm- 
ance of  the  judgments  of  such  record  and  process,  shall 
have  advantage  to  allege  that  the  same  writing  is  vaiiaat 
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from  the  said  certificate ;  and  that  found  and  certified^  the 
same  variance  shall  be  by  the  said  judges  reformed  and 
amended,  according  to  the  first  writing/' 

Under  the  authority  of  these  statutes,  alone,  can  amend- 
ments be  made  of  the  record  when  the  proceedings  are  no 
longer  in  fieri  and  the  term  is  passed  in  which  the  recwd 
was  made. 

It  will  be  observed  that  by  these  statutes  the  judges 
"have  power  to  examine  the  records,  processes,  words, 
pleas,  warrants  of  attorney,  writs,  panels  or  returns,  by 
them  and  their  clerks,  and  to  reform  and  amend  all  that 
which  to  them,  in  their  discretion,  seemeth  to  be  misprision 
of  the  clerks  therein .''  It  has  accordingly  been  held  that 
such  amendment  of  the  record  cannot  be  made,  unless  there 
be  something  to  amend  by.  Thus  the  original  writ  or  bill 
is  amendable  by  the  instructions  given  to  the  ofioicer;  the 
declaration  by  the  bill;  the  pleadings  subsequent  lo  the 
declaration  by  the  paper  book,  or  the  draft  under  counsers 
hand;  the  nisi  prius  roll  by  the  plea  roll;  the  verdidl  by 
the  plea  roll,  taemory  or  notes  of  the  judge,  or  notes  of 
the  associate,  or  clerk  of  assize;  and,  if  special,  by  the 
notes  of  counsel,  or  even  by  an  affidavit  of  what  was 
proved  upon  the  trial;  the  judgment  by  the  verdict;  and 
the  writ  of  execution  by  the  judgment,  or  by  the  award  of 
it  on  the  roll,  or  by  former  process.    1  Tidd.  718. 

In  Wynne  v.  ThomaSy  Wille's  R  568,  the  lord  chief  jus- 
tice stated  the  law  thus :  "  The  true  rule  is,  that  original 
writs  may  be  amended  by  8  H.  6,  c.  12,  where  it  is  only  the 
misprision  and  negligence  of  the  clerk,  but  a  mistake  oc- 
casioned by  the  nescience  or  ignorance  of  the  clerk  is  not 
amendable  by  that  statute,  nor  any  other  mistake,  where 
there  is  nothing  to  amend  it  by." 

In  Bacon's  Abridgment,  Title,  Amendment  (F),  it  is  said : 
^In  affirmance  of  the  judgbient,  the  judgment  itself  may 
be  set  right  and  amended  by  another  part  of  the  record,  in 
a  £Act  which  appears  to  be  the  misprision  or  neglect  of  the 
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clerky  as  in  the  mistake  of  the  names  of  the  parties."  And 
again :  "  But  if  there  be  a  mistake  or  errror  in  the  judgment 
in  any  such  matter  in  which  the  clerk  has  no  such  instruc- 
tions, as  if,  before  the  16th  and  17th  Car.  2,  c.  8,  a  capiatur 
were  entered  for  a  miserioordia^  or  e  converso,  this  was  error 
in  the  judgment,  because  before  the  statute  it  made  a  fine 
to  the  King  and  a  difference  in  the  execution,  and  there 
being  no  instructions  in  the  record  itself,  or  in  the  judgment 
book,  whereby  to  amend  it,  it  did  not  appear  whether  it 
was  the  error  of  the  clerk  in  the  entering,  or  of  the  court 
in  giving  the  judgment,  and  therefore  could  not  be  amended. 
Palm.  98;  Cro.  Eliz.  497;  Carthew  167. 

In  King  v.  King,  7  Mod.  250,  it  is  said :  "  There  are  two 
rules  by  which  wo  are  to  be  governed;  the  one  is,  that  no 
amendment  in  original  writs  can  be  made  unless  it  be  the 
misprision  of  the  clerk;  the  other,  that  nothing  can  be 
amended  unless  there  is  something  to  do  it  by."  Bay, 
AdmWy  V.  Lister,  Andrews  851. 

Tile  case  of  Ellis  et  al.  v.  Eiobanks,  3  Scam.  190,  was 
where  the  error  assigned  arose  out  of  the  fa<St  that  the  sum- 
mons was  dated  "eighteen  hundred  and  thirty."  The 
record  showed  that  the  proceedings  were  commenced  in 
1889.  The  defendant  in  error  moved  to  amend  the  record 
by  adding  the  word,  or  syllable,  "nine,"  to  the  word  "thirty," 
alleging  that  it  was  omitted  by  the  clerk  through  inadvert- 
ence. Wilson,  Chief  Justice,  said:  "The  motion  in  this 
case  must  be  overruled.  Though  it  is  probable  that  the 
clerk  of  the  Circuit  Court,  by  mistake,  omitted  the  word 
'nine'  after  the  words  *  eighteen  hundred  and  thirty,'  yet 
there  is  nothing  appearing  upon  the  record  which  can  be 
regarded  as  evidence  that  such  is  the  fact,  so  as  to  authorize 
thig  court  to  interfere." 

Justice  Story,  in  Albers  et  aL  v.  Whitney  et  al.,  1  Story 
310,  states  the  practice  of  \h^  English  courts  under  the  stat- 
utes of  amendments,  thus :  "Judgments  and  records  are 
there  never  allowed  to  be  amended,  except,  in  the  first  place. 
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where  the  case  is  within  the  reach  of  some  statute,  or,  in 
the  next  place,  where  there  is  something  to  amend  by,  that 
is,  where  there  is  some  memorial  paper,  or  other  minute  of 
the  transactions  in  the  case,  from  which  what  actually  took 
place  in  the  prior  proceedings  can  be  clearly  ascertained  and 
known."  In  every  case  cited  by  Mr.  Tidd,  in  his  Practice, 
where  amendments  have  been  permitted  under  the  English 
statutes,  a  subsequent  paper,  pleading,  order  or  proceeding, 
in  the  progress  of  the  case,  has  been  corrected  by  something 
in  the  record  or  proceedings  of  prior,  or  at  least  equal,  date, 
with  the  matter  in  which  the  error  is  sought  to  be  amended. 
Thus,  the  ori^nal  writ  or  bill  may  be  amended  by  the  writ- 
ten instructions  given  to  the  officer,  (1  Ld.  Raym.  564;) 
the  declaration  by  the  .biU,  (1  Str.  583;)  the  judgment 
by  the  verdict,  (3  Durnf.  &  East  849;  11  Price  410; 
3  Bing.  846;)  and  such  would  seem  to  be  the  proper 
practice.  A  cause  proceeds  according  to  fixed  and  formal 
rules;  each  successive  step  grows  from  and  rests  upon 
some  precedent  action,  and  should  properly  be  tested  by 
that  which  constitutes  its  immediate  support.  In  the  case 
before  us,  there  is  nothing  preceding  the  order  of  sale, 
which  it  is  sought  to  have  entered,  that  implies  that  such 
an  order  was  made.  The  petition  for  the  sale  and  the  ap- 
pointment of  the  appraisers  are  steps  required  to  be  taken 
before  such  an  order  can  be  made.  But  they  are  not 
all  the  steps  which  the  statute  directs  before  the  order  of 
sale  is  made.  Section  eighteen  of  the  "  act  touching  the 
relation  of  guardian  and  ward,"  (2  Q-.  &  H.  571,)  provides 
that  after  the  appraisement  of  the  real  estate  has  been 
made,  the  court  shall  require  the  guardian  to  execute  a 
bond  for  the  faithful  discharge  of  his  duties,  and  the 
payment  of  all  moneys  arising  from  such  sale,  according  to 
law.  Now,  no  such  bond  was  required  from  the  guardian, 
and  if  an  order  of  sale  was  made  by  the  court  it  was  ir- 
regular. We  find  nothing  in  the  record  authorizing  us 
to  determine  that  the  court  was  chargeable  with  such  irreg- 
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ularity.  We  think,  therefore,  that  the  amendment  should 
have  been  refused. 

We  have  not  considered  the  statutes,  of  jeofails j  which  au- 
thorize the  courts  to  disregard  certain  imperfections,  omis- 
sions or  defects  in  the  record,  for  these  statutes  go  to  the 
question  of  the  necessity  of  the  amendment,  a  matter  which 
is  not  presented  by  this  record.  We  are  not  called  upon  to 
determine  whether  a  sale  ordered  by  the  court,  under  a 
petition  and  after  appraisement  of  the  real  estate,  would  be 
void  for  the  failure  to  require  a  new  bond  of  the  guardian. 
Nor  do  we  pass  upon  the  question  whether  the  confirmation 
of  the  sale,  where  the  original  order  to  sell  has  been  omit- 
ted, renders  the  sale  valid.  We  do  not  think  that  in  the 
case  before  us,  the  amendment  of.  the  record  made  by  the 
court  below  was  proper. 

The  judgment  is  reversed,  with  costs. 

W.  'March  and  R.  Lake^  for  appellants. 

J,  Davis^  for  appellee. 


BuRE  IK  The  State. 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 

Frazeb,  J. — This  case  involves  the  same  questions  which 
have  been  decided  in  another  case  between  the  same  par- 
ties. Ante,  p.  427.  It  is  affirmed  for  the  reasons  there 
given. 

The  judgment  is  affirmed,  with  costs. 

F.  Band,  B.  HaU  and  A.  SeidensHcker,  for  appellant. 

J).  E.  Williamson,  Attorney  General,  for  the  State. 


MAY  TEEM,  1867.  448* 


Beed  and  Another  v.  Watson  and  Another. 


Wait. — CoiTTXST  or. — It  is  safficient^  in  a  complaint  to  contest  the  validity 
of  a  will,  to  allege,  in  general  terms,  that  the  will  was  unduly  executed. 

Saxb. — Execution  of. — A  will  must  be  signed  by  the  testator^  or  by  some 
one  in  his  presence,  with  his  consent,  and  must  be  attested  and  subscribed 

.    in  his  presence  by  two  or  more  competent  witnesses. 

Same. — The  signature  of  the  testator  is  necessary  to  make  the  instrument  a 
Talid  will,  and  until  such  signature  is  affixed,  the  will  cannot  bo  attested 
by  witnesses. 

Sajie. — ^The  statute  does  not,  in  terms,  require  the  testator's  name  to  be 
signed  in  the  presence  of  tho  witnesses,  but  if  this  is  not  done,  the 
testator  must  acknowledge  his  signature  in  their  presence. 

Saxs. — Where  a  will  was  signed  by  a  witness  before  the  signature  of  the 
testator  was  affixed,  and  the  instrument  was  then  taken  away  by  the 
testator,  with  the  declaration  that  he  would  sign  it  when  he  got  another 
witness,  and  he  did  afterwards  sign  it  in  the  presence  of  another  witness, 

neldf  that  the  attestation  of  the  will  was  not  sufficient  under  the  statute. 

Held,  also,  that  the  declaration  of  the  testator  at  the  time  the  will  was  at- 
tested by  the  first  witness,  and  the  fact  that  he  afterwards  signed  it,  re- 

^  butted  any  presumption  that  he  intended  to  adopt  the  name  written  in 
the  body  of  the  instrument  as  his  signature. 

APPEAL  from  the  Harrison  Common  Pleas. 

Elliott,  C.  J. — This  is  a  suit  brought  by  the  appellees,  So- 
phia Watson  and  Henry  Watson^  her  husband,  against  Isaac 
E.  Reed  and  Robert  Reed,  the  appellants,  and  others,  to 
contest  the  validity  of  the  will  of  John  Reedy  deceased,  and 
to  set  aside  the  probate  thereof. 

The  material  averments  in  the  complaint  are  as  follows: 
That  John  Reed  died  at  the  county  of  HarrisoUj  Indiana^  on 

the day  of  December j  1865,  possessed  of  an  estate  in 

said  county  of  the  probable  value  of  |12,000,  leaving  as  his 
children,  and  only  heirs  at  law,  the  plaintifi',  Sophia  Watson^ 
and  the  defendants,  Isaac  M  Reed,  Robert  Reed,  Mary  Ann 
Chaffin,  Sarah  Elizabeth  Stansifer,  Henry  H.  Reed  and  Mar- 
tha  R.  Watson;  that  on  the  12th  of  December,  1865,  a  wiilr 
ing  purporting  to  be  the  last  wiU  and  testament  of  said 
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John  Reedy  deceased,  was  produced  before  the  clerk  of  said 
Court  of  Common  Pleas,  and  the  affidavit  of  Francis  Reese^ 
subscribed  and. sworn  to  before  said  clerk,  was  annexed 
thereto,  as  the  proof  of  the  execution  thereof;  that  it  was 
thereupon  admitted  to  probate  by  said  clerk,  and  filed  and 
recorded  in  the  record  of  wills  of  said  county,  as  the  last 
will  and  testament  of  said  decedent;  that  letters  testamentary 
were  issued  thereon  by  the  clerk  of  said  court  to  the  de- 
fendants, Isaac  E,j  and  Robert  Reedy  who  thereupon  filed 
bond  and  were  qualified,  "  and  are  assuming  to  act  as  ex- 
ecutors of  said  pretended  will,  and  have  the  possession  of 
a  large  portion  of  said  estate.  The  plaintifts  aver,  first,  that 
the  probate  of  said  supposed  will  is  invalid,  because,  al- 
though the  said  Reese  stated  in  his  affidavit  that  said  will 
'^as  signed,  sealed,  published  and  declared  by  said  decedent 
as  his  last  will  and  testament,  in  the  presence  of  said  Reese 
and  Vincent  Marshy  and  that  they  signed  their  names  thereto 
as  subscribing  witnesses  in  the  presence  and  at  the  request 
of  the  testator,  and  that  said  decedent,  at  the  time  of  exe- 
cuting the  same,  was  not  under  restraint  or  coercion  in  anp^ 
way  whatever,  yet  in  truth  and  in  fact,  said  Francis  Reese 
was  not  present,  and  knew  nothing  of  the  signing  of  sjud 
will  by  said  John  Reedy  and  that  said  Reese  was  not  present 
and  knew  nothing  of  the  signing  of  said  will  by  said  Vin- 
cent Marshy  as  a  subscribing  witness  thereto;  that  said  Reese 
had  no  knowledge  of.  the  execution  of  said  will,  or  of  its 
attestation,  except  that  he  signed  the  same  as  an  attesting 
witness  at  the  request  of  said  Reedy  and  that,  in  fact,  said 
Marsh  did  not  sign  said  will  as  an  attesting  witness,  as 
stated  in  the  affidavit  of  said  Reese;  that  if  said  Marsh  sub- 
scribed his  name  thereto,  he  did  so  long  befoi^  the  said 
Reedy  the  testator,  signed  the  same.  ^^And  the  plaintiffs 
aver,  secondly,  that  said  will  is  invalid,  for  the  reason  that 
the  same  was  unduly  executed."  A  copy  of  the  wiU  and 
the  probate  thereof  are  made  part  of  the  complaint. 
Prayer  that  the  probate  of  the  will,  and  the  letters  testa- 
mentary granted  thereon,  be  revoked  and  set  aside,  and  that 
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the  will  be  declared  illegal  and  void.  The  complaint  is 
verified  by  the  affidavit  of  the  plaintiffi. 

The  defendants,  Isaac  E.  Reed  and  Bobert  Beed,  regarding 
the  complaint  as  containing  two  paragraphs,  filed  a  separate 
demurrer  to  each  paragraph.  The  demurrers  were  over- 
ruled, and  they  then  filed  an  answer  in  denial  of  the  com- 
plaint. The  cause  was  submitted  to  the  court  for  trial,  a 
jury  being  waived.  The  court  found  for  the  plaintifts,  that 
the  will  was  unduly  executed,  and  was  therefore  void.  A 
motion  for  a  new  trial  was  interposed  by  the  appellants  and 
dverruled,  and  judgment  was  then  rendered  for  the  plaintiflfe 
revoking  the  letters  testamentary  granted  to  the  appellants, 
and  declaring  the  will  illegal  and  void. 

The  first  question  raised  by  the  appellants,  is  that  the 
court  erred  in  overruling  the  demurrer  to  the  second  para- 
graph of  the  complaint, 

We  think  the  complaint  is  entire,  and  contains  but  a 
single  paragraph,  and  shows  a  valid  cause  of  action.  But 
if  the  closing  averment  of  the  complaint,  that  "the  will  is 
invalid,  for  the  reason  that  the  same  was  unduly  executed," 
should  be  regarded  as  a  second  paragraph,  or  cause  of  ac- 
tion, it  would  still  be  sufficient,  under  the  ruling  of  the 
court  in  Kenworthy  v.  WiUiamSy  5  Ind.  875,  where  it  was 
held  sufficient  to  allege  the  undue-  execution  of  the  will  in 
general  terms,  without  alleging  whether  by  fraud,  duress  or 
otherwise. 

One  of  the  causes  assigned  for  a  itew  trial  is,  that  the 
finding  of  the  court  is  contrary  to  law,  and  to  the  evidence 
in  the  case,  which  raises  the  principal  question  discussed  by 
counsel  on  either  side,  namely,  was  the  will  executed  in 
conformity  to  the  statute  ?   • 

The  facts  relative  to  the  execution  of  the  will,  upon 
which  the  finding  of  the  lower  court  is  evidently  based,  and 
which  the  evidence  so  clearly  tends  to  establish  as  to  require 
this  court,  in  determining  the  legal  question  involved,  to 
assume  as  true,  are  these:  The  will  was  written  on  the 
third  or  fourth  of  3fat/,  1862,  by  Vincent  Marshy  at  his  own 
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house,  at  the  request  of  Beedy  the  testator.  Immediately 
after  the  will  was  written,  Marsh  read  it  to  Reedj  in  the  pres- 
ence of  two  other  persons.  Beed  said,  "  it  will  do,"  and  then 
requested  Marsh  to  sign  it  as  a  witness,  which  he  did  in 
Beed^s  presence.  Reed  did  not  sign  it  at  that  time,  but  put 
it  in  his  hat  and  said  he  would  sign  it  at  another  time,  or 
when  he  got  another  witness,  and  left  for  home,  taking  the 
will  with  him.  About  the  firat  of  Juty^  1862,  D^ncis  BeesCy 
the  other  subscribing  witness,  was  at  Beed^s  house,  when 
the  latter  produced  the  will  and  requested  him  to  subscribe 
it  as  a  witness,  which  he  then  did  in  Beed^s  presence.  Beed 
had  signed  it  before  Beese  saw  it,  but  he  declared  to  the  lat- 
ter that  it  was  his  will.  Vincent  Marsh  was  not  present,  and 
Beese  knew  nothing  about  his  having  subscribed  the  will  as 
a  witness,  except  that  he  saw  his  name  to  it.  The  wiH 
bears  date  May  8, 1862,  which  was  Saturday^  but  it  is  not 
clear  from  the  evidence  whether  it  was  written  on  that  day 
or  the  day  following. 

Isaac  E.  Beed,  one  of  the  appellants,  testified  that  his 
father  brought  the  will  home  on  Sunday^  the  fourth,  and 
gave  it  to  him  to  read  the  same  evening,  and  that  his 
father's  name  had  been  signed  to  it  before  he  saw  it.  The 
body  of  the  will  and  the  signature  of  Marsh  were  written 
in  pale  ink,  but  the  signature  of  Beed^  the  testator,  was 
written  with'  quite  black  ink.  Vincent  Marsh,  at  the  time 
he  wrote  the  will,  had  but  one  kind  of  ink.  There  was  no 
evidence  even  tendilig  to  show  that  Beed  signed  the  will  in 
the  presence  of  Marshy  or  that  the  latter  ever  saw  it  after 
Beed's  name  was  signed  to  it,  or  knew  that  Beed  had  signed  it 

Did  Marsh  attest  and  subscribe  the  will  as  a  witness,  as 
required  by  the  statute?  This«is  the  material  question  pre- 
sented by  the  facts  of  the  case. 

Section  eighteen  of  the  statute  concerning  wills  provides 
that  "no  will,  except  a  nwncupative  will,  shall  affect  any  es- 
tate, unless  it  be  in  writing,  signed  by  the  testator,  or  by 
some  one  in  his  presence,  with  his  consent,  and  attest^ 
and  subscribed  in  his  presence  by  two  or  more  competent 
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witnesses,  and  if  the  witnesses  are  competent  at  the  time 
of  attesting,  their  subsequent  incompetency  shall  not  pre- 
vent the  probate  thereof."    2  G.  &  H.  655.    This  section 
of  our  statute  is  substantially  the  same  as  the  fifth  section 
of  the  English  statute  of  29  Car.  11,  for  the  prevention  of 
frauds  and   perjuries,  except  that   the  latter  related  to 
devises    of   real    estate    only,    and    required    "three    or 
four"  subscribing  witnesses,  instead  of  "two  or  more,"  as 
required  by  our  statute.    The  English  statute  has  also  been 
substantiallly  followed  by  legislative  enactments  of  most 
of  the  American  states.    The  will  must  be  "signed  by  the 
testator,  or  by  some  one  in  his  presence,  with  his  consent, 
and  attested  and  subscribed  in  his  presence,  by  two  or 
more  competent  witnesses."    The  evident  meaning  and  pur- 
pose of  the  statute  is,  that  to  render  an  instrument  valid  as 
a  will,  at  least  two  competent  witnesses  must  attest,  that  is, 
witness,  its  publication  or  execution  by  the  testator.    It  is 
not  a  will,  under  the  statute,  until  the  signature  of  the  testa- 
tor is  affixec^  to  it.    It  is  that  which  they  are  required  to 
witness,  and*  they  must  therefore  know  that  the  final  act  of 
execution,  the  signature  of  the  testator,  is  consummated 
before  they  can  attest  it.    Having  thus  attested  its  publica- 
tion or  execution,  they  are  then  required  to  subscribe  their 
names  to  it  as  witnesses  of  the  fact.    To  attest  is  one  thing, 
to  subscribe  is  another.    The  statute  does  not,  in  terms, 
require  the  testator's  name  to  be  signed  in  the  presence  of 
the  witnesses;  but  he  must  either  sign  or  acknowledge  his 
signature  in  their  presence,  and  then  they  must  subscribe  as 
witnesses  in  his  presence.    1  Redfield  on  Wills  247,  note; 
Amory  v.  Fellows^  Exr.y  5  Mass.  219. 

In  a  recent  case  in  the  Supreme  Court  of  Massachmetts, 
in  which  it  was  held  that  it  is  not  a  sufiicient  attestation  for 
a  subscribing  witness  to  write  his  name  in  the  absence  of 
the  testator,  and  in  anticipation  of  the  testator's  signature, 
although  he  afterwards  acknowledges  it  in  the  presence  of 
the  testator  and  of  the  other  subscribing  witness,  a  large 
number  of  cases  bearing  on  this,  and  other  questions  rela- 
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ting  to  the  execution  of  wills,  are  collected  and  conunented 
upon,  in  an  elaborate  opinion  by  Gray,  J.,  in  which  it  is 
said :  "  The  statute  requires  that  the  will  shall  *  be  in  writing 
and  signed  by  the  testator,'  and  shall  be  ^attested  and  sub- 
scribed, in  the  presence  of  the  testator,  by  three  or  more 
competent  witnesses/.  He  is  not  required  to  write  his  sig- 
nature in  their  presence,  but  it  is  his  will  which  they  are  to 
attest  and  subscribe.  It  must  be  his  will  in  writing,  though 
he  need  not  declare  it  to  be  such.  It  must  therefore  be  signed 
by  him  before  it  can  be  attested  by  the  witnesses.  He  must 
either  sign  in  their  presence,  or  acknowledge  his  signature 
to  them,  before  they  can  attest  it."  Chase  v.  KittredgCy  11 
AUen  49. 

In  Swift  Y.  Wiley  J 1  B.  Mon.  114,  decided  by  the  Court 
of  Appeals  of  Kentuclty^  under  a  statute,  in  eflfect,  the  same 
as  ours,  it  was  said  by  Robertson,  C.  J.,  that  "as  the  statute 
requires  two  witnesses  to  the  publication  of  a  will  disposing 
of  real  estate,  the  paper  subscribed  by  the  witnesses  must, 
of  course,  be  completed  as  a  legal  will  at  the  .time  of  the 
attestation,"  &c.  "  To  attest  the  publication  of  a  paper  as 
a  last  will,  and  to  subscribe  to  that  paper  the  names  of  the 
witnesses,  are  very  different  things,  and  are  required  for 
obviously  distinct  and  different  ends.  Attestation  is  the  act 
of  the  senses.  Subscription  is  the  act  of  the  hand.  The 
one  is  mental,  the  other  mechanical;  and  to  attest  a  will  is 
to  know  that  it  was  published  as  such,  and  to  certify  the 
facts  required  to  constitute  an  actual  and  legal  publication ; 
but  to  subscribe  a  paper  published  as  a  will,  is  only  to  write 
on  the  same  paper  the  names  of  the  witnesses,  for  the  sole 
purpose  of  identification.  There  may  be  a  perfect  attesta- 
tion, in  fact,  without  subscription."  Bed  also  (yBrien  v.  Grol- 
laghevy  25  Conn.  229. 

The  authorities,  we  think,  all  concur,  that,  to  constitute 
a  valid  attestation  of  a  will,  the  testator  must  either  sign 
it  in  the  presence  of  the  subscribing  witnesses,  or  ac- 
knowledge his  signature  to  them.  Here,  as  we  have  seen, 
the  testator  did  not  sign  the  will  in  the  presence  of  Marshy 
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one  of  the  subscribing  witnesses,  .and  it  does  not  appear 
that  Marsh  ever  saw  the  will  after  it  was  signed  by  Reed, 
or  knew  that  it  was  so  signed.  He  did  not  therefore  attest 
its  execution. 

But  it  is  insisted  by  counsel  that,  as  the  statute  does 
not  direct  the  particular  place  of  signing,  it  need  not  be 
at  the  foot  or  close  of  the  will,  and  as  the  name  of  the 
testator  may  be  signed  by  another  person,  in  his  presence, 
with  his  consent,  that  Beedy  by  requesting  Marsh  to  sub- 
scribe the  paper  as  a  witness,  thereby  adopted  the  writing 
of  his  name  at  the  beginning  of  his  will  as  his  signa- 
ture thereto.    In  the  very  nature  of  things,  the  more  ap- 
propriate place  for  the  signature  is  at  the  conclusion,  or  foot, 
of  the  instrument,  and  the  custom  of  placing  the  signature 
at  that  place  is  so  nearly  universal  that  the  propriety  of ' 
recognizing  the  name,  if  placed  elsewhere,  as  the  final  sig- 
nature of  the  party,  may  be  seriously  doubted.    But  the 
desire  of  the  courts  to  give  efiect  to  instiniments  which  are 
presumed  to  show  the  disposition  intended  to  be  made  by 
the  party  of  his  property,  and  to  avoid  apparent  hardships, 
has  led  to  a  virtual  evasion  of  the  letter  of  the  statute,  and 
has  rendered  the  act  of  final  signature  of  no  importance,  in 
case  the  instrument  is  written  by  the  testator  himself,  or  its 
contents  are  made  known  to  him,  and  he  requests  the  wit- 
nesses to  subscribe  it  as  his  will.    The  statute  requires  that 
a  w^ill  shall  be  signed  by  the  testator,  and  this  requirement 
cannot  be  directly  dispensed  with,  but  it  is  evaded  by  ad- 
mitting proof  of  the  intention  of  the  testator  to  adopt  the 
name  written  by  himself,  or  by  another  draughtsman,  either 
at  the  commencement,  or  in  the  body,  of  the  instrument,  as^ 
his  final  signature.    A  lax  administration  of  this  recognized 
right  would  lead  to  the  greatest  abuses,  and  would  be  an 
evasion  of  both  the  letter  and  spirit  of  the  statute.    See 
Redfield  on  Wills  212,  note  27,  where  this  question  is  dis- 
cussed and  cases  cited. 

Without  pursuing  the  subject  further  here,  it  is  sujficient, 
tor  the  purposes  of  this  decision,  to  say,  that  under  the 
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most  liberal  rulings  on  the  subject  to  which  our  attention 
has  been  called,  it  is  required  that  it  should  clearly  appear, 
from  the  evidence,  that  the  testator  intended  to,  and  did, 
adopt  the  name  thus  written  in  the  body  of  the  instrument 
as  his  final  signature,  and  he  must,  in  effect,  have  declared 
that  fact  to  the  witnesses.  Such  were  the  cases  of  Adams 
V.  Fieldy  -Ebr.,  21  Verm.  256,  and  Sarah  Miles'  will,  4  Dana 
(Ky.)  1,  cited  by  appellants.  But  in  the  case  at  bar,  there 
is  no  evidence  showing  an  intention,  on  the  part  of  Bced,  to 
adopt  the  name  at  the  commencement  of  the  instrument  as 
his  final  signature,  but  just  the  contrary.  When  the  instru- 
ment was  written,  and  the  name  of  Marsh  subscribed  to 
it  as  a  witness.  Reed  took  it,  put  it  in  his  hat,  and  said  he 
would  sign  it  at  another  time,  or  when  he  got  another 
witness,  and  he  did  subsequently  sign  it.  There  is,  in  fact, 
no  pretext  for  saying  that  he  adopted,  or  intended  to 
iidopt,  the  name  written  by  Marsh  in  the  commencement 
of  the  instrument  as  his  signature  thereto. 

The  finding  and  judgment  of  the  court,  we  think,  are 
clearly  right,  and  should  therefore  be  aflirmed. 

The  judgment  is  afiirmed,  with  costs. 

W.  A.  Porter  J  J.  IL  Butler  and  W.  Q.  Grreshaniy  for  appellants. 

S.  K,  WolfCyJ.  E.  McDonald^  A.  L.  Roache  and  2).  Sheeks^ 
for  appellees. 
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Decedents'  £statbs.-~Suit  to  Subject  Lands  Fbaudulbntlt  Contjete]>.» 
Jdrisdiction  of  Gircttit  Court.— The  Circuit  Court  has  jurisdiction  of  an 
application  by  creditors  to  subject  lands  alleged  to  haye  been  fraudulently 
couTCjed  by  a  decedent  to  the  payment  of  debts. 

iSAMs. — That  court  cannot^  howeyer,  give  full  relief  in  such  cases,  because 
the  Common  Pleas  Court  has  exclusiye  jurisdiction  of  applicationa  for 
ihe  sale  of  the  real  estate  of  decedents  for  the  payment  of  debts.    The 
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CSrcoit  Coart  can  proceed  no  farther  than  to  decree  thai  the  lands  are 

liable  to  be  sold  to  pay  such  debts. 
Shsrots'  Sales. — Affbaisskekt. — A  sheriffs'  sale  of  real  estate  withont 

appraisement)  where  the  law  requires  an  appraisement,  is  void. 
Same. — Sales  in  Solido. — A  sale  by  a  sheriff  of  seyeral  distinct  parcels 

of  land  in  %oUdof  without  offering  the  sereral  tracts  separately,  is  Toid. 

APPEAL  from  the  Jennings  Circuit  Court. 

Prazeb,  J. — This  was  a  suit  by  the  appellants,  creditors 
of  one  William  Tyler^  deceased,  on  their  own  behalf  and  on 
behalf  of  all  other  creditors  of  the  deceased,  to  declare 
certain  lands  liable  to  be  made  assets  for  the  payment  of  all 
the  debts  of  the  intestate.  The  complaint,  after  statipg  the 
amount  of  indebtedness  on  the  26th  of  Marckf  1841,  to  the 
several  plaintiffs,  and  to  some  others  creditors,  and  that 
there  were  also  then  largo  sums  due  to  other  persons,  avers 
that  a  conveyance  was  made  by  the  intestate,  on  that  day,  of 
the  lands  sought  to  be  charged,  to  an  infant  son,  without 
consideration,  and  to  defraud  the  creditors;  that  he  died  in- 
testate, and  that  his  estate  is  insolvent;  that  the  son  after- 
wards, to  secure  a  debt  of  his  own,  mortgaged  the  lands  to 
Wilkerson^  who  had  full  notice  of  the  fraudulent  nature  of  the 
conveyance  to  the  son;  that  Wilkerson  obtained  a  decree  for 
the  sale  of  the  land  to  satisfy  his  mortgage,  and  became  the 
purchaser  at  such  sale,  for  seven  hundred  and  fifty  dollars; 
that  afterwards,  various  creditors,  including  the  plaintiffs, 
obtained  judgments  against  the  administrator  of  WiUiam 
Tyler  J  deceased,  for  various  sums,  which  are  stated;  that 
afterwards,  on  the  8d  of  February^  1850,  three  of  those 
creditors  (not  made  defendants  to  the  present  complaint) 
commenced  a  suit  in  chancery,  for  themselves  only,  against 
Willcei^son  and  young  TyUr^  to  set  aside  the  deed  to  the 
latter  and  to  subject  the  land  to  sale  to  satisfy  their  claims,  in 
which,  in  October  following,  they  obtained  a  decree  directing 
a  sale  to  be  made  to  satisfy  their  own  demands,  '^according 
to  the  law  in  force  upon  that  subject,  on  the  first  of  Marcky 
1842;"  that  a  sale  was  made  by  the  sheriff,  under  that 
decree,  in  February^  1851,  and  Wilkerson  became  the  pur- 
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chaser,  for  one  thousand  dollars,  paying,  however,  pnlj 
enough  money  upon  his  bid  to  satisfy  the  decree  and  costs, 
being  about  one-third  of  his  bid.  This  sale,  it  is  alleged, 
was  void,  because  it  was  made  without  any  appraisement, 
(appraisement  not  having  been  waived,)  and  for  a  grossly 
inadequate  price,  and  because  the  lands,  which  consisted  of 
several  tracts,  were  sold  altogether,  no  effort  having  been 
made  to  sell  the  same  in  separate  parcels,  though  susceptible 
of  division. 

A  demurrer  was  sustained  to  the  complaint,  and  that 
ruling  is  before  us  for  review.     The  demurrer  is  not  found 
in  the  transcript,  and  we  cannot  therefore  know  what 
causes  of  demurrer  were  assigned.    It  has  been  the  practice 
of  this  court,  in  such  cases,  to  confine  the  inquiry  merely 
to  the  question  whether  the  complaint  contained  sufficient 
facts  to  constitute  a  cause  of  action.    The  appellees,  how- 
ever, in  argument,  also  question  the  jurisdiction  of  the 
court  below  over  the  subject  matter.    If  their  position  on 
that  subject  is  correct,  then  no  harm  could  result  to  the 
plaintiffs  in  consequence  of  the  action  of  the  court   in 
sustaining  the  demurrer  upon  the  sole  ground  of  want 
of  sufficient  facts,  if  that  action  were  erroneous,  for  the 
reason  that  any  judgment  that  might  have  been  obtained  by 
the  plaintii&  in  a  court  having  no  power  to  adjudicate  upon 
the  subject  matter  would  be  a  nullity.    This  question  of 
jurisdiction  has  been  before  this  court  in  this  very  case, 
and  the  jurisdiction  was  then  sustained.     TyW  v.  TFtZfer- 
50 w,  20  Ind.  473.    We  are  asked  to  reconsider  the  question. 
We  have  examined  it  with  some  attention,  and  are  satisfied 
to  adhere  to  the  previous  ruling.    It  is  true  that  the  Circuit 
Court  cannot  give  full  relief,  owing  to  the  fact  that  the 
Court  of  Common  Pleas  has  exclusive  jurisdiction  of  all 
matters  relating  to  the  settlement  of  estates,  and  of  appli* 
eations  for  the  sale  of  real  estate  of  decedents  to  make 
assets.    2  G.  &  H.,  §  4,  p.  20 ;  R,  §  75,  p.  506.    Lands 
fraudulently  conveyed  by  the  decedent  are  included.    IcL, 
§  84,  p.  511.    As  a  necessary  incident  to  the  exercise  of 
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this  jurisdiction,  the  Court  of  Common  Pleas  may  de- 
termine whether  lands  have  been  fraudulently  conveyed. 
But  that  is  a  question  of  title  to  real  estate,  of  which,  when 
in  issue,  it  is  enacted  that  the  Circuit  Court  shall  havp  ju- 
risdiction. 2  G.  &  H.,  §  5,  p.  6;  id.y  §  11,  p.  22.  The  case 
being  of  such  a  nature  that  a  decree  may  be  made,  de- 
claring the  lands  liable  to  be  sold  to  make  assets  to  pay 
the  debts  of  the  decedent,  we  think  that  the  Circuit  Court 
can  entertain  it.  At  any  rate,  this  view  is  not  easily  shown 
to  be  incorrect;  and  as  it  has  heretofore  been  sustained 
here,  and  little  harm  can  result  from  adherence  to  it,  it  is 
wiser  to  let  it  rest. 

It  seems  to  us,  that  the  complaint  alleged  facts  sufficient 
to  entitle  the  plaintiffs  to  the  relief  which  it  was  within  the 
power  of  the  Circuit  Court  to  grant,  and  which  has  Been 
already  indicated.  It  is  not  absolutely  essential  now  to  de- 
termine whether  the  decree  in  chancery,  on  behalf  of  the 
three  creditors,  was  void  or  not.  We  think  it  was  not 
void;  but  it  cannot  prejudice  these  plaintiffs,  for  the  reason 
that  they  were  not  parties  to  it.  That  the  sale  under  it 
was  void,  if  made  without  appraisement,  as  is  alleged,  or  if 
made  of  several  tracts  in  one  body,  are  propositions  deemed 
no  longer  open  to  discussion  in  this  court.  Davis  v.  Camp- 
betl,  12  Ind.  192 ;  Harrison  v.  Doe,  2  Blackf.  1 ;  Doey.  Col- 
lins, 1  Ind.  24;  Catlett  v.  GiWerty  23  Ind.  614.  The  decree, 
the  sale  being  void,  is  yet  unexecuted.  It  is  possible  that 
Wilkcrson,  having  discharged  that  decree  by  the  payment 
upon  his  bid  of  sufficient  money  for  that  purpose,  may  suc- 
cessfully claim  to  be  subrogated  to  the  rights  of  the  com- 
plainants in  that  case. 

The  decree  in  favor  of  the  three  creditors,  already  spoken 
of,  settled  the  question  that  the  lands,  as  to  them,  were  then 
liable  to  bo  made  assets  for  the  satisfaction  of  all  the  debts 
of  the  intestate.  The  sale  under  it,  however,  the  plaintifib 
may  have  declared  void  by  judgment  of  the  Circuit  Courts 
and  to  obtain  that  relief  th»  complaint  is,  in  our  opinion, 
good.    What  the  effect  of  the  former  decree  may  be  in  the 
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distribution  of  the  fund,  as  establishing  priorities  between 
creditors,  it  is  deemed  best  not  to  anticipate,  nor  whether 
the  decree  may,  in  this  suit,  be  set  aside,  aa  those  questions 
may  possibly  depend  upon  facts  not  in  the  record. 

It  is  argued  that  the  statute  of  limitations  bars  this  suit, 
but  we  think  that  question  does  not  arise  upon  the  de- 
murrer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer to  the  complaint. 

J.  H.  VarjoteTy  J.  T.  Dye  and  A.  C.  Harris^  for  appellants. 

-ff.  C.  Neweomh  and  N.  B.  Taylor^  for  appellees. 


Roberts  and  Others  v.  Robeson. 

Estoppel  bt  Former  Judgkent. — In  a  suit  involying  the  validity  ef  an 
assignment  for  the  benefit  of  creditors,  which  was  alleged  to  be  Toid  for 
fraud,  it  was  attempted  to  conclude  tho  assignee  by  pleading  the  record 
of  a  suit  brought  by  him  against  the  sheriff  to  recoyer  tho  possession  of 
certain  property  which  was  included  in  the  assignment,  and  which  had 
been  seized  by  the  sheriff  on  an  execution  against  the  assignor.  The 
record  showed  that  judgment  had  been  giyen  against  the  assignee. 

Heldj  that  the  record  was  only  conclusiye  as  to  the  particular  property  in- 
yolyed  in  that  suit. 

APPEAL  from  the  Franldin  Circuit  Court 
Ray,  J. — This  case  was  heretofore  considered  by  this 
court,  upon  demurrer  to  the  complaint,  (20  Ind.  155,)  and 
the  facts  were  fully  stated  in  the  opinion  then  pronounced, 
and  for  the  purposes  of  this  decision  it  is  not  necessary  to 
repeat  them.  The  complaint  which  was  filed  by  the  appel- 
lee presents  the  question  whether  or  not  an  assignment  for 
the  benefit  of  creditors,  executed  by  one  Shaffer  to  the  ap- 
pellant and  another,  was  fraudulent  and  void.    The  appellee^ 
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after  the  case  had  been  remanded  to  the  Circuit  Court,  madt 
an  amendment  to  the  complaint,  alleging  that  since  the 
filing  of  the  same  a  judgment  had  been  rendered  in  a  suit 
to  try  the  right  to  certain  property  claimed  under  the 
assignment  by  BobertSy  and  which  property  was  held  by 
the  sheriff  under  a  judgment  obtained  in  favor  of  said 
appellee  and  against  said  Shaffer,  the  assignor,  and  that  in 
said  suit  the  question  of  the  vaUdity  of  said  assignment  was 
determined  against  the  said  Roberts,  and  the  same  was  held 
void,  as  would  appear  by  the  transcript  of  the  proceedings, 
made  a  part  of  said  amendment.  The  appellant  moved  to 
strike  out  the  amendment  as  irrelevant.  This  motion  the 
court  o ven*uled.  The  record  having  beeil  toade  a  part  of  the 
complaint  by  the  amendment,  we  must,^{ronf  an  inspection 
thereof,  determine  the  question  of  its  relevancy,  under  the 
motion  to  strike  out. 

In  the  present  action,  it  is  sought  to  have  a  judgment 
previously  obtained  by  Roberts,  in  his  own  right,  against 
Shaffer  ^  Robeson,  declared  satisfied,  on  the  ground  that 
Robeson  was  merely  a  surety  for  Shaffer  on  the  note  upon 
which  the  judgment  was  obtained,  and  that  Roberts  and 
Wynn  received,  as  assignees  of  Shqffer,  under  his  deed  of  as- 
signment for  the  benefit  of  his  creditors,  property  which  was 
applied  as  directed  by  the  trust,  but  the  trust  being  claimed 
to  have  been  fraudulent,  it  is  insisted  that  Roberts  should 
have  applied  the  property  received  under  it  to  the  discharge 
of  his  own  judgment  against  Shaffer.  To  conclude  Roberts, 
as  to  the  question  of  the  invalidity  of  the  assignment,  a 
transcript  is  now  filed  under  a  plea  of  former  recovery,  by 
which  it  appears,  that  in  the  Court  of  Common  Pleas  of 
Fayette  county,  Roberts,  as  assignee,  his  co-assignee  Wynn 
having  died,  brought  his  action  to  recover  certain  personal 
property,  tvhich  he  claimed  under  the  assignment,  and 
which  the  sheriff  had  seized  under  an  execution  issued 
upon  a  judgment  obtained  by  Robeson  against  Shaffer.  The 
finding  of  the  jury  in  that  case  was  for  the  defendants,  and 
that  the  property  was  liable  to  the  execution  in  the  hands 
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of  the  Bherif,  and  a  judgment  waa  rendered  accordingly. 
That  judgment  was  conclusive  as  to  Roberts  against  any 
claim  he  could  set  up,  by  virtue  of  the  assignment,  to  the 
property  involved  in  that  action.  But,  as  to  any  other  prop- 
erty covered  by  the  assignment,  the  judgment  could  have 
no  force.  The  question  the  jury  passed  upon  was,  simply, 
the  title  to  the  property  involved  in  that  suit,  and  although 
they  may  have  treated  the  assignment  as  void,  it  could  only 
be  so  established  in  that  case  as  to  the  property  involved. 
When,  therefore,  it  was  attempted,  by  the  amendment  iu 
the  case  under  consideration,  to  plead  that  finding  and 
judgment  as  conclusively  establishing  the  invalidity  of  the 
assignment  as  to  all  the  property  which  came  into  the  hands 
of  the  assignees,  the  court  should  have  sustained  the  motion 
to  reject  the  amendment  containing  the  record.  It  was  not 
proper  evidence  tending  to  establish  that  issne.  Had  the 
error  of  the  court  ended  with  the  overruling  of  the  motion 
to  reject,  we  could  not  for  that  error  reverse  the  judgment; 
but,  on  the  trial,  the  record  was  admitted  in  evidence  over 
the  appellants  objection.  The  court,  as  a  question  of  fact,  de- 
termining the  conclusiveness  of  the  judgment,  submitted  to 
the  jury  whether  or  not^he  issues  in  the  case  in  the  Com- 
mon Pleas  Court  of  Fayette  county  were  the  same  as  those 
then  submitted  for  their  consideration.  This  was  an  error 
which  may  have  resulted  in  injury  to  the  appellee. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

G.  HoUand  and  C,  C.  Binkley  for  appellants. 

J.  M.  Johnston  and  2f.  C  Hdnna^  for  appellee. 
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FoKVBB  RscoYERT. — Vakiakce. — Soit  upon  a  promissory  note  which  was 
alleged  to  be  lost,  and  which  was  described  as  payable  "on  demand,  with 
interest  from  jdatc."  The  dcfondi^nt  pleaded  a  former  rccoTcry,  and  filed 
with  his  plea  a  transcript  of  the  former  judgment^  which  showed  that  the 
former  suit  was  between  the  same  parties,  and  that  the  noto  then  suod 
upon  was  in  all  respects  like  the  one  now  in  suit,  except  that  it  was  do- 
scribed  as  payable  "one  day  after  date."  The  answer  also  alleged  that 
the  plaintiff  intended  to  describe  in  the  former  salt  the  identical  note . 
now  in  suit,  &c.  The  defendant  ^ad  pleaded  to  the  former  suit  non  est 
faetunij  under  oath. 

Beld,  that  as,  under  the  issue  joined  in  the  former  suit,  the  plaintiff  could 
not  have  recoTercd  upon  proof  of  a  note  payable  on  demand,  the  former 
judgment  was  not  a  bar. 

APPEAL  from  the  Marion  Common  Pleas. 

Ray,  J. — JoneSf  the  appellee,  brought  his  action  against 
PaUisorij  the  appellant,  and  CvUum^  in  the  Marion  Court  of 
Common  Pleas,  upon  a  promissory  noto  alleged  to  have 
been  executed  by  Pattisony  CuUuniy  and  one  Shoupj  deceased, 
to  Jones.  The  complaint  consisted,  originally,  of  nine  para- 
graphs, but,  before  trial,  eight  of  them  were  withdrawn. 
The  remaining  one  is  as  follows: 

"Plaintiff,  Heinan  Jonesy  states  that  on  the  17th  day  of 
January,  1858,  George  G.  Shoup,  Edward  PaUison  and  iZ.  H. 
GuUum,  trading  and  doing  business  in  Laurely  Indiana,  under 
the  firm  name  of  Shoup,  Cidlum  ^  Co.,  executed  their 
promissory  note  for  five  hundred  dollars  and  eighteen  cents, 
payable  to  Heman  Jones,  on.  demand,  with  interest  from 
date.  Said  note  was  not  payable  in  bank,  was  not  nego- 
tiable, and  was  never  assigned,  transferred  or  indorsed,  and, 
except  $80.14,  remains  duo  and  wholly  unpaid.  Said  note 
is  lost,  and  cannot  be  produced  or  filed  herewith,  or  more 
particularly  described.  George  G.  Shoup  is  dead ;  Edward 
PaUison  and  R.  H.  OuUum  are  surviving  partners.  Where* 
fore  plaintiff  prays  judgment,"  &c. 

The  defendant  PaUison  filed  an  answer  consisting  of 
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three  paragraphs,  the  third  of  which  was  a  general  denial. 
The  first  and  second  paragraphs  were  special. 

The  first  alleged  that  on  the  18th  day  of  May^  18Q4,  in 
said  court,  the  plaintiff  had  impleaded  the  defendant  Patd' 
soUy  and  his  co-defendant  Cidlum,  and  one  George  G.  Shoup,  . 
since  deceased,  in  a  civil  action  upon,  and  in  respect  of,  the 
supposed  contract  and  cause  of  action  in  said  ninth  para- 
graph mentioned,  to  recover  of  and  from  the  defendants  in 
that  action  the  amount  of  said  supposed  note,  in  said  ninth 
paragraph  mentioned ;  that  the  appellant  did  plead  in  bar 
issuably  to  said  action,  and,  upon  issues  having  been  joined, 
the  same  were  submitted  to  said  court  for  trial,  without  the 
intervention  of  a  jury,  and  that  the  court,  having  been 
fully  advised,  &c.,  to-wit,  on,  &c.,  did  finally  adjudge  that 
the  plaintiff  should  take  nothing  by  his  suit,  and  that  the 
defendants  should  go  hence,  Ac,  and  recover  of  the  plmn- 
tiff  the  costs,  &c.,  by  them  laid  out,  &c.,  which  judgment  is 
in  full  force,  Ac.  A  certified  copy  of  the  record  of  said 
cause  was  filed  with  the  answer. 

The  second  paragraph  was  precisely  like  the  first,  except 
that  it  contained  the  following  additional  averments:  That 
the  plaintiff'  never  had  but  one  note  purporting  to  have 
been  made  by  the  appellant  and  said  CiMum  and  Shoupy  or 
purporting  to -have  been  signed  in  the  name  or  by  the  style 
of  Skoup,  Cullum  ^'  Co.y  and  that  said  supposed  note  men- 
tioned in  the  ninth  paragraph  of  the  complaint  is  the  iden- 
tical note  upon  which  said  action  against  the  appellant,  said 
Cidlum  and  said  Shoupy  was  meant  and  intended  by  the 
plaintiff  to  be  brought,  and  is  the  same  note  which  was  in 
controversy  in  said  action,  and  upon  which  it  was  adjudged, 
as  aforesaid,  that  the  defendants  in  said  action  should  go 
hence,  without  day,  and  recover  of  the  plaintiff  the  costs 
and  charges  by  them  in  that  behalf  laid  out  and  expended. 

A  demurrer,  for  insufficiency  of  facts,  was  sustained 
to  these  two  special  paragraphs,  and  a  proper  exception 
taken.  The  cause  was  then  submitted  to  the  court  for 
trial.    Finding  f6r  the  plaintiff.    Motion  for  a  new  trial 
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overruled.    Judgment  for  the  plaintift*  for  $744  70.    A  bill 
of  exceptions  contains  all  the  evidence. 

The  complaint  in  the  former  suit,  which  was  filed  with 
the  answers,  alleged  that  the  appellant,  Shoup  and  Cullum, 
on  the  17th  day  of  January,  1853,  doing  business  at  that 
time  in  Laurel^  Indiana^  under  the  firm,  name  of  Shoup, 
Outturn  ^  Co.j  by  their  promissory  note  given  in  said  firm 
name,  promised  to  pay  to  the  order  of  plaintiff',  one  day 
after  the  date  thereof,  the  sum  of  $500  18;  that  said  note 
was  lost;  that  it  was  entitled  to  a  credit  of  $80  14,  and  the 
balance  remained  due  and  unpaid,  &c.  A  copy  of  the  note 
was  filed,  which  reads  as  follows : 

^^JJaurely  January  17, 1853. 

"  One  day  after  date,  we  promise  to  pay  to  the  order  of 
Heman  Jones,  five  hundred  dollars  and  eighteen  cents,  value 
received.  "Shoup,  Ccllum,  &  Co." 

The  answer  in  that  suit  was  as  follows :  "  The  said  JEd- 
ward  W.  Pattison  answers  and  denies  that  he  ever  executed 
the  supposed  note  mentioned  in  the  complaint."  This  was 
sworn  to.  Upon  this  issue  judgment  was  rendered  for  the- 
appellant. 

The  appellant  insists  that  in  the  suit  set  out  in  the  record, 
under  the  plea  of  a  former  recovery,  the  appellee  might 
have  made  proof  of  a  note  payable  on  demand,  with  inter- 
est from  date,  and  that  therefore  he  is  precluded  from 
prosecuting  this  action.  The  variance  in  the  description 
of  the  note  as  "payable  one  day  after  date,"  and  the 
proof  of  a  note  payable  "on  demand,  with  interest  from 
date,"  is  claimed  to  be  immaterial.  There  would  certainly 
be  no  question  that  the  variance  would  be  held  substantial, 
unless  our  statute  changes  the  law.  In  an  action  of  as- 
sumpsit on  a  promissory  note,  the  distinction  is  now  fully 
established  between  allegations  of  matter  of  substance  and 
allegations  of  matter  of  description.  The  former  require 
to  be  substantially  proved;  the  latter  must  be  literally 
proved.  5  Phil,  on  Ev.  1.  It  is  provided  by  section  94 
of  the  code,  (2  G.  &  H.  114,)  that  "  no  variance  between 
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the  allegations  in  a  pleading  and  the  proof  is  to  be  deemed 
material,  unless  it  have  actually  misled  the  adverse  party  to 
his  prejudice,  in  maintaining  his  action  or  defense  upon  the 
merits."  In  order  to  determine,  therefore,  the  efiect  of  a 
variance  between  the  pleading  and  the  proof,  it  becomes 
necessary  to  examine  the  issues  made.  If,  in  the  former 
action,  the  defense  had  been  simply  a  failure  of  considerar 
tion,  or  payment,  it  would  not  be  apparent,  perhaps,  on 
the  face  of  the  record,  that  the  variance  was  material,  as 
it  would  not  appear  that  it  would  prejudice  the  defendant. 
But  when,  as  in  this  case,  the  issue  was  non  est  fadwrriy  then 
the  variance  was  material,  for  it  proved  the  defendant's 
answer  and  defeated  the  action. 

We  do  not  think  it  can  reasonably  be  held  that  because 
of  our  statute  a  party  can  be  proved  to  have  executed  a 
note  payable  one  day  after  date,  by  evidence  that  he  exe- 
cuted a  note  payable  on  demand,  with  interest  from  date, 
when  the  issue  made  by  the  pleadings  is  the  execution  of 
the  instrument  as  declared  upon.  ISor  can  it  be  important 
that  the  court  below  might  have  permitted  the  amendment 
of  the  complaint,  so  as  to  make  its  averments  correspond 
with  the  proof,  and  thereupon  have  allowed  the  defendant 
to  withdraw  his  answer  of  non  est  factum^  and  new  issues 
to  be  formed  in  the  action.  That  course  was  not  pursued, 
and  under  the  issues  in  that  suit,  the  appellee  could  not 
have  recovered  upon  proof  of  the  execution  of  the  note 
described  in  the  present  action. 

In  the  case  of  Buscom  v.  Hosldns,  6  Mod.,  Case  377,  error 
was  brought  of  a  judgment  in  ejectment,  and  the  plaintiff 
assigning  error,  the  defendant  in  error  brought  a  scire  facias 
against  him  to  have  execution,  reciting  a  judgment  of  two 
messuages,  &c.,  whereas  the  judgment  in  truth  was  de  uno 
messuagio.  To  this  the  plaintiff  pleaded  nul  fid  record.  It 
was  moved  to  amend  it,  and  authorities  for  the  amendment 
of  a  scire  facias  were  qudted.  Holt,  C.  J.,  said :  "  There  is 
a  difference  when  the  writ  is  bad  and  vicious  on  the  fSEtce  of 
xty  and  when  it  is  good  in  the  frame  of  it,  but  not  fitted  to 
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that  particular  purpose;  and  all  the  cases  put  of  amend- 
ment are  of  the  first  kind ;  and  some  color  there  would  be 
to  amend  in  this  case,  if  the  defendant  had  appeared  and 
pleaded  some  other  plea,  or  had  taken  no  advantage  of  this 
slip,  so  as  the  proceedings  would  have  been  vicious  without 
amendment;  but  here,  he  having  taken  advantage  of  this 
slip  by  pleading  nvl  iiel  record^  shall  we  vitiate  his  plea  by 
amendment?" 

It  seems  to  us,  that  it  would  have  been  improper  for  the 
court,  in  the  original  suit,  to  have  defeated  the  plea  of  non 
est  factum  by  treating  the  complaint  on  the  trial  as 
amended,  so  that  in  place  of  describing  a  note  "  payable 
one  day  after  date,"  to  which  the  plea  of  non  est  factum 
was  addressed,  and  which  was  the  issue  tried,  it  would  be 
held  to  describe  a  note  payable  "  on  demand,  with  interest 
from  date,"  with  which  averment  no  such  issue  was  joined. 

The  action  of  the  court  in  sustaining  the  demurrers  to  the 
first  and  second  paragraphs  of  the  answer  was  correct. 

The  judgment  is  affirmed,  with  costs. 

A.  G.  Porter^  B.  Harrison  and  W.  P.  Fistibackj  for  appel- 
lant. 

J".  T.  Dye  and  A.  G.  HarriSy  for  appellee. 


Williams  v.  Nottingham. 

Abstract. — The  court  will  enforce  a  strict  compliance  with  rule  10,  which 
requires  the  appellant  to  file  an  abstract  of  so  much  of  the  record  as  is 
necessary  to  present  the  points  relied  upon. 

APPEAL  from  the  Delaware  Circuit  Court. 

Frazer,  J. — This  suit  began  before  a  justice  of  the  peace. 
It  was  to  recover  the  value  of  eight  cords  of  wood,  agreed 
to  be  delivered  as  the  difierence  in  an  exchange  of  horses. 
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The  plaintiff  recovered  twelve  dollars  before  the  justice, 
and  on  appeal  by  the  defendant  to  the  Circuit  Court,  and  a 
jury  trial  there,  the  same  judgment  was  again  obtained. 
The  case  was  fairly  put  to  the  jury  by  the  instructions  of 
the  judge,  taken  all  together,  and  the  evidence  is  such 
that  no  court  would  be  justified  in  disturbing  the  verdict 
upon  the  evidence  alone.  The  case,  however,  is  brought 
here  as  the  statute  permits,  and  various  questions  of  law, 
arising  upon  instructions  giveri  and  refused,  are  discussed. 
The  abstract  utterly  fails  to  accomplish  any  of  the  purposes 
designed  to  be  subserved  by  the  tenth  rule  of  this  court. 
We  feel  justified  in  requiring  a  strict  compliance  with  the 
rules  of  practice  in  such  a  case  as  this.  Inasmuch  as  no 
question  is  presented  in  a  proper  way  for  our  consideration, 
and  having,  for  ourselves,  looked  into  the  record,  perhaps 
for  the  last  time  under  such  circumstances,  and  being  satis- 
fied that  no  error  was  committed  which  can  reverse  the 
case  at  any  rate,  we  spend  no  time  in  discussing,  in  this 
opinion,  the  questions  in  detail. 

The  judgment  is  afiirmed,  with  ten  per  cent,  damages 
and  costs. 

31.  M.  Bay  J  J.  W.  Gordon  and  W.  Marchy  for  appellant. 

A.  Kilgore  and  (7.  E.  Shipley^  for  appellee. 


Wheelock  and  Another  v.  Barney  and  Another. 

pLEADiivG. — Imteshog ATOEiES. — Suit  upon  a  promissory  note.  Answer,  that 
the  note  was  without  consideration.  The  defendant  filed  an  interrogatory 
to  tho  plaintiff,  requiring  him  to  state  what  the  consideration  of  the  note 
was,  and  the  soYcral  items  constituting  such  consideration  and  their 
value.  Tho  plaintiff  answered  that  the  consideration  of  the  note  was 
goods  sold  by  the  plaintiff  to  defendant,  at  his  request-,  &c.,  and  that  he 
coald  not  give  the  items  or  their  value. 
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ffeldf  that  as  the  plaintiff  stated,  under  oath,  that  he  could  not  give  the  items, 
or  their  Talue,  the  court  could  not  require  a  more  definite  answer  on  that 
subject. 

Held,  als0|  that  under  the  general  plea  of  a  want  of  consideration,  it  was  not 
important  that  it  should  appear  that  there  was  a  full  consideration  for  the 
note,  as  the  defense  would  fail  if  there  was  any  consideration,  and  hence 
the  answer  to  the  interrogatory  was  sufficiently  definite. 

APPEAL  from  the  De  Kcdb  Common  Pleas. 

Elliott,  C.  J. — Samuel  Barney  and  Lucius  Barney  sued 
Wheelock  and  McKay y  the  appellants,  on  a  promissory  note. 
The  defendants  answered  that  "  the  note  was  given  without 
any  consideration  whatever."  Replication  in  denial.  Trial 
by  the  court;  finding  for  the  plaintiffs;  motion  for  a  new 
trial  overruled,  and  judgment. 

The  defendants  filed  with  their  answer  the  following  in- 
terrogatory  to  the  plaintiffs,  to  be  answered  under  oath,  viz : 
"What  was  the  consideration  for  the  note  mentioned  in 
your  complaint  in  the  above  entitled  cause?  State  the 
items  and  their  value  fully  and  clearly."  Lucius  Barney,  one 
of  the  plaintiffs,  answered,  under  oath,  "that  the  note  sued 
upon  was  executed  in  consideration  of  goods  sold  and  de- 
livered to  the  defendants,  and  to  others  in  their  employ  and 
at  their  request,  and  also  for  goods  sold  to  one  SkiUen,  the 
payment  of  which  the  defendants  assumed,  and  executed 
their  note  therefor;  that  he  could  not  then  give  the  items 
and  value  of  said  goods  by  items."  This  answer  the  defend- 
ants moved  to  strike  out,  for  the  reason  that  it  did  not  state 
the  items  and  their  value,  that  entered  into  the  consideration 
of  the  note  sued  on,  "and  to  compel  a  positive,  clear  and 
full  answer."  Which  motion  the  court  overruled,  to  which 
the  defendants  excepted.  This  ruling  presents  the  only 
question  in  the  case.  The  answer  states  fully  and  clearly 
the  nature  of  the  consideration  for  the  note.  An  itemized 
account  of  the  goods  sold,  and  their  respective  values,  is 
not  given,  but  the  defendant  stated,  under  oath,  that  he 
could  not  then  give  the  items,  nor  the  value  of  the  goods 
by  the  items.  This  statement  must  be  taken  as  true,  and 
if  so,  it  would  have  been  useless  for  the  court  to  insist  ou 
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the  plaintiff  giving  the  items  or  their  value,  when  he  had 
already  answered  that  he  could  not  do  so. 

The  ruling  of  the  court  was  right  for  another  reason. 
The  only  defense  set  up  was  that  the  note  was  given  with- 
out any  consideration  whatever.  Such  a  defense  will  not 
be  available  on  trial,  if  there  was  any  consideration  what- 
ever for  the  note,  no  matter  how  small.  Kemodle  v.  Hiintj 
4  Blackf.  57.  It  was  therefore  a  sufficient  answer  to  the 
interrogatory,  that  the  note  was  given  "for  goods  sold  and 
delivered  to  the  defendants  and  to  others  in  their  emploj', 
at  their  order,  and  also  for  goods  sold  to  Skilleny  the  pay- 
ment of  which  the  defendants  assumed,"  and  included  in 
the  note.  Whether  the  goods  were  of  the  value  charged, 
or  whether  the  several  items  of  the  consideration  amounted 
in  the  aggregate  to  the  amount  of  the  note,  was  not 
material,  under  the  issue  in  the  case,  and  hence  no  possi- 
ble injury  could  result  to  the  defendants  from  the  failure 
of  the  plaintiff  to  state  those  matters  in  his  answer  to  the 
interrogatory.  *  . 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

J.  E.  McDonald,  A.  L.  Roache  and  D.  SheekSj  for  appellants. 

J.  J.  Best  and  J.  A.  WoodhvJl,  for  appellees. 


Solomon  v,  Wali^ole's  Administrator. 

APPEAL  from  the  Marion  Common  Pleas. 

Bay,  J. — ^The  question  sought  to  be  presented  in  this  case 
arises  upon  the  evidence,  and  as  the  bill  of  exceptions  filed 
is  not  signed  by  the  judge,  we  cannot  regard  it  as  in  the 
recoixi.  It  may  not  be  improper,  however,  to  remark,  that 
as  the  plaintiff  below  proved  services  rendered  by  the  dece- 
dent, upon  a  promise  by  appellant  to  pay  the  sum  recovered. 
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and  as  that  promise  was  not  necessarily,  under  the  evidence, 
within  the  statute  of  frauds,  it  was  the  business  of  the  de- 
fendant, if  he  sought  to  avoid  the  promise  on  that  ground, 
to  bring  the  case  within  the  provisions  of  the  statute.  The 
court  having  found  a  valid  promise,  the  evidence  would  in 
no  event  justify  a  reversal. 

The  judgment  is  affirmed,  with  costs. 

J.  T,  Dye  and  A.  C.  Harris^  for  appellant. 

J.  S.  Harvey^  for  appellee. 


143    80e 
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"27      465 
Public  Schools. —Pbopwitt. — Under  the  constitution  and  laws  of  this   ^     ^ 
State,  school  property  is  held  in  trust  for  school  purposes  by  the  persons 
or  corporations  authorized  for  the  time  being  to  control  the  same,  and  it 
is  within  the  power  of  the  legislature  at  any  time  to  change  the  trustee. 
Same. — Incorporated  Towks. — Where  a  town  is  incorporated  within,  the 
limits  of  a  school  township,  a  school  house  situated  within  the  limits  of 
the  town  passes  under  the  control  of  the  school  trustees  of  the  town. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Gregory,  J. — The  appellee  filed  a  complaint  against  Car- 
soTiy  trustee  of  Hanover  township,  averring  that  the  town 
of  Hanover  was  an  incorporated  town,  situated  in  said  town- 
ship ;  that  Blythe^  Garrat  and  Patton  were  the  school  trus- 
tees of  the  town ;  that  they  had  made  an  enumeration  of 
the  children  of  the  town,  and  of  persons  residing  out  of  it, 
but  desiring  to  send  their  children  to  the  public  schools  of 
the  town,  for  the  year  1866,  as  required  by  law,  and  had; 
been  awarded  the  public  school  moneys  for  said  year,  be- 
longing to  the  town;  that  formerly  the  town  of  Hanover 
was  not  an  incorporated  town,  and  being  situated  in  Hano- 
ver township,  the  public  school  of  the  town  had  been 
under  the  care  and  management  of  the  township  trastee, 
Vol.  XXVn.— 30 
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aqd  had  been  district  school  No.  6  of  the  townsliip;  that 
about  the  year  1850,  one  Durnty  a  resident  and  the  foun- 
der of  the  town  of  Hanover^  donated  to  the  town  a  lot,  on 
which  to  erect  a  public  school  house  for  the  use  of  the  town 
and  neighborhood;  that  a  brick  school  house  had  been 
afterwards,  about  the  year  1853,  erected  thereon,  of  the 
value  of  four  or  five  hundred  dollars;  that  said  school 
house  had  been  erected  partly  by  the  contributions  of  the 
citizens  of  the  town,  and  partly,  to  the  extent  of  about  $200, 
by  an  appropriation  of  the  school  funds  of  the  township, 
raised  by  a  tax  on  the  citizens  thereof;  that  the  schools  kept 
therein  had  been  sometimes  private,  supported  by  citizens  of 
the  town,  and  sometimes  public,  under  the  care  and  control 
of  the  township  trustee;  that  Dunn  died  intestate,  without 
having  conveyed  the  lot  to  the  town  or  township ;  that  after 
his  death,  his  heirs  conveyed  the  lot  to  the  township,  by 
deed,  a  copy  of  which fwas  made  a  part  of  the  complaint; 
that  the  trustees  of  the  town  were  desirous  of  having  a 
public  school  taught  in  said  house,  under  their  control;  that 
Carson  was  school  trustee  of  the  township,  but  not  of  the 
town,  and  claims  that  the  school  house  belongs  to  the 
township,  and  that,  as  township  trustee,  he  has  the  right  to 
carry  on  a  public  school  in  the  house,  to  employ  teachers, 
and  control  the  school  and  school  funds,  and  that  he  has 
employed  a  teacher  and  is  actually  carrying  on  a  public 
school  in  said  house,  and  wholly  excludes  the  trustees  of 
the  town  from  the  house,  and  from  all  control  of  the  school 
therein ;  that  the  lot  on  which  the  school  house  stands  was 
a  donation  to  be  used  in  the  town,  for  the  purpose  of  carry- 
ing on  a  public  school  therein ;  that  unless  the  trustees  of 
the  town  are  allowed  to  carry  on  a  pubhc  school  in  s^d 
house,  and  to  use  the  same  for  school  purposes,  the  lot  must 
revert  to  the  heirs  of  the  donor;  that  the  course  of  Carson 
is  wrongful  and  oppressive  to  the  citizens  of  the  town, 
depriving  them  of  the  benefit  of  the  public  school  funds  to 
which  they  are  by  law  entitled,  except  on  condition  of 
itheir  attaching  themselves  to  the  civil  township  school  dis* 
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trict  No.  6;  that  Carson  requires  the  citizens  of  the  town 
to  attach  themselves  to  said  district  to  obtain  any  benefit 
of  the  school  funds,  or  to  be  allowed  to  attend  the  school, 
which  some  had  done;  that  Carson  desires  and  was  about 
to  use,  or  had  used,  the  school  funds  properly  apportioned 
to  such  scholars;  that  there  was  no  other  public  school 
house  located  in  the  town;  that  Carson  denies  the  right  of 
the  trustees  of  the  town  in  said  property,  and  threatens  to 
continue  the  use  thereof  as  he  was  then  using  it;  that  the 
doings  of  Carson  are  wrongful,  and  will  work  an  irre- 
parable injury  to  the  trustees  and  citizens  of  the  town. 
Prayer  for  an  injunction,  for  the  possession  of  the  school 
house,  for  damages,  and  for  general  relief.  The  complaint 
was  sworn  to. 

The  deed  is  in  the  ordinary  form,  with  the  exception  that 
there  is  no  consideration  named.  It  conveys  the  lot  in  fee 
"to  the  Hanover  school  township  of  Jefferson  county,  Indi- 
ana J^  The  appellant  demurred  to  the  complaint,  but  the 
demurrer  was  overruled.    This  is  the  first  error  assigned. 

The  defendant  then  answered:  1.  The  general  denial. 
2.  That  about  the  year  1850,  I>unn  conveyed  by  warranty 
deed,  in  fee  simple,  the  real  estate  in  the  complaint  described, 
to  the  civil  township  of  Hanover^  in  the  county  of  Jefferson, 
and  State  of  Indiana,  for  school  purposes,  and  delivered  the 
deed  to  the  proper  and  duly  elected  trustees  of  the  town- 
ship; that  the  trustees  neglected  to  have  the  deed  recorded, 
and  finally  lost  it ;  that  afterwards,  on  the  5th  of  Novem- 
ber, 1859,  Dunn  being  dead,  his  heirs  executed  the  wan'anty 
deed  mentioned  in  the  complaint,  conveying  the  real  estate 
to  the  civil  township  of  Hanover,  in  fee  simple,  which  deed 
had  been  duly  recorded,  and  reference  was  made  to  the  copy 
thereof  filed  with  the  complaint;  that  the  last  mentioned 
deed  was  executed  to  supply  the  place  of  the  lost  deed,  in 
order  to  furnish  evidence  of  title  to  the  civil  township;  that 
at  the  time  of  the  delivery  of  the  lost  deed,  in  1850,  the 
trustees  of  Hanover  township  took  possession  of  the  real 
estate,  and  had  had  uninterrupted  and  quiet  possesooB 
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thereof  ever  since;  that  they  built  and  constructed  a  school 
house  thereon,  for  the  use  of  the  citizens  of  the  township ; 
that  the  same  had  always  been  used  for  the  schools  under 
the  supervision  of  the  trustees  of  the  civil  township;  that 
the  town  of  Hanover  was  incorporated  in  1858,  subse- 
quent to  the  time  when  the  civil  township  acquired  title 
to  the  real  estate,  and  subsequent  to  the  time  when  the 
school  house  thereon  was  built;  that  said  incorporated 
town  is  situated  within  the  territorial  limits  of  the  civfl 
township  of  Hanover^  and  that  the  real  estate  lies  within 
the  town;  that  the  incorporated  town  did  not  contribute 
one  cent  towards  the  construction  of  the  school  house  on 
said  real  estate,  but  that  the  same  belongs  to  the  township, 
absolutely;  that  defendant  denies  that  he  had  drawn  any 
portion  of  the  school  money  allotted  to  the  incorporated 
town,  or  that  he  had  interfered  with  the  same  in  any  man- 
ner; that  he  was  using  the  school  house  for  the  educational 
purposes  for  which  it  had  been  erected,  on  behalf  of  the 
citizens  of  the  township  who  reside  in  school  district  No. 
6,  in  which  the  real  estate  is  situated;  and  that  the  trustees 
of  the  town  had  drawn  from  the  treasury  the  money  allotted 
to  the  town  for  school  purposes. 

The  appellee  demurred  to  the  second  paragraph  of  the 
answer,  which  demurrer  was  sustained  by  the  court  below, 
and  this  is  assigned  for  error. 

The  main  question  involved  in  the  case  at  bar  is,  did  the 
town  of  Hanover^  when  it  became  incorporated  under  the 
general  law,  succeed  to  the  rights  of  the  civil  township  in 
which  it  is  situated,  in  the  management  and  control  of 
the  public  schools  within  it  territorial  limits? 

By  the  act  of  March  5, 1855,  it  is  provided  that  "incor- 
porated towns  and  cities  shall  constitute  school  corporations, 
independent  of  the  townships  in  which  they  may  be  situa- 
ted, and  shall  be  entitled  to  the  proportional  amount  of 
school  funds  to  which  the  number  of  children  between  the 
ages  prescribed  by  law  will  entitle  them,  and  shall,  by  tras* 
tees  elected  by  the  people,  or  by  officers  appointed  by  the 
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corporation,  perform  all  the  duties  required  of  township 
trustees,  and  exercise  all  the  powere  vested  in  such  trustees, 
prepare  and  file  with  the  county  auditor  all  the  reports 
required,  and  be  subject  to  all  the  liabilities^  of  such  trus- 
tees. They  shall  have  power  to  establish  graded  schools, 
and  generally  to  do  and  perform  all  other  acts  which  by 
this  act  are  authorized  to  be  done  and  performed  by  town- 
ship trustees:  Provided,  however^  That  in  case  any  school 
district  within  the  limits  of  such  city  or  town  shall  have 
heretofore  contracted  debts  for  school  purposes,  such  city 
or  town  shall  make  provision  for  the  payment  thereof." 
1  G.  &  H.,  §  21,  p.  546. 

By  the  law  in  force  when  the  title  to  the  lot  in  question 
was  acquired,  school  districts  were  corporations  for  school 
purposes,  and  had  the  control  and  management  of  school 
property  within  their  respective  bounds.  R.  S.  1843,  §  41, 
p.  810 ;  §  60,  cl.  6,  p,  813.  And  it  was  not  until  the  act  of 
June  14, 1852,  came  in  force,  that  civil  townships  were  made 
corporations  for  school  purposes.    1  R.  S.  1852,  §  4,  p.  440. 

Under  the  constitution  and  laws  of  this  State,  school 
property  is  held  in  trust  for  school  purposes  by  the  i)ersons 
or  corporations  authorized  for  the  time  being  by  statute  to 
control  the  same.  It  is  in  the  power  of  the  legislature,  at 
any  time,  to  change  the  trustee, 

We  think  the  facts  averred  in  the  complaint,  as  well  as  in 
the  second  paragraph  of  the  answer,  show  that  the  property 
in  question  was  held  in  trust  for  school  purposes,  and  that 
by  the  law  of  3Iarch  5,  1855,  supra,  the  town  oi. Hanover, 
^vhen  it  became  incorporated,  succeeded  to  the  trusteeship. 
The  court  below  committed  no  error  in  overruling  the  de- 
murrer to  the  complaint,  nor  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  answer* 

The  judgment  is  affirmed,  with  costs. 

H.  W.  Harrington  and  C.  A.  Korbly,  for  appellant. 

C.  K  Walker  and  A.  D-  MatthewSj  for  appellee. 
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CRixiif AL  Law. — Defsctive  Vesdict. — On  a  trial  upon  an  information  for 
grand  larceny,  there  was  a  verdict  of  guilty,  and  that  the  defendant  be 
imprisoned  in  the  state  prison  for  one  year,  &c.  After  tlio  Tcrdict  was 
entered,  the  defendant  moyed  for  his  discharge,  on  the  ground  that  the 
Tcrdict  was  dcfectiye,  in  fixing  the  penalty  at  one  year  in  the  state  prison, 
when  the  shortest  term  fixed  by  statute  for  grand  larceny  is  two  years. 

Jleldy  that  as  the  jury  might,  under  the  statute,  hare  found  the  defendant 
guilty  of  petit  larceny,  and  hare  imposed  the  exact  penalty  they  did,  lie 
was  not  prejudiced  in  his  substantial  rights,  and  was  not  entitled  t»  hia 

discharge. 

* 

APPEAL  from  the  Orange  Common  Pleas. 

Ray,  J. — The  appellant,  being  confined  in  the  jail  of  Or- 
ange county,  on  a  charge  of  grand  larceny,  and  not  indicted, 
was,  at  the  February  term,  1867,  of  the  Orange  Court  of 
Common  Pleas,  upon  an  information  filed  by  the  prosecu- 
ting attorney  of  said  court,  taken  before  said  court  and  put 
upon  his  trial.  The  information  charges:  "That  said  Isaac 
Hoskins  is  now  confined  in  the  county  jail  of  Orange  county, 
on  a  charge  of  grand  larceny,'*  &c.,  and  recites  the  offense 
to  be  as  follows:  ^'  That  said  Isaac  Hoskins  did,  at  the  county 
of  Orangey  and  State  of  Indiana^  on  the  29th  day  of  Octcber, 
1866,  feloniously  steal,  take,  and  carry  away  six  one  dollar 
bills,  commonly  known  as  *  greenbacks,'  of  the  value  of  one 
dollar  each;  two  half  dollars,  fractional  currency,  of  the 
value  of  fifty  cents  each,"  &c.  The  jury  returned  the  fol- 
lowing verdict:  "We,  the  jury,  find  the  defendant  guilty 
under  the  information  herein,  and  that  he  be  fined  the  sum 
of  five  dollars,  and  that  he  be  imprisoned  in  the  state 
prison  for  the  term  of  one  year,  and  disfranchised  and  ren- 
dered incapable  of  holding  any  office  of  trust  or  profit 
for  the  term  of  three  years."  Upon  the  return  of  this  ver- 
dict, appellant  moved  the  court  to  be  discharged,  because 
the  jury  had  returned  no  legal  verdict  against  him.  His 
motion  was  overruled  and  he  excepted.    Judgment  was 
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then  pronounced  against  him  upon  the  finding  and  verdict 
of  the  jury. 

The  appellant  insists  that  the  finding  of  "guilty,  under 
the  information,"  is  a  conviction  of  everything  therein  well 
charged;  a  finding  that  the  appellant  stole  every  article 
which  the  information  specifies,  and  that  they  were  each  of 
the  value  stated ;  that  therefore  the  conviction  was  of  grand 
larceny,  and  as  the  statute  required  the  punishment  to  be  at 
least  two  years  in  the  state  prison,  the  jury  had  no  power 
to  impose  the  penalty  of  one  year,  and  the  finding  was 
therefore  illegal  and  void,  and  the  appellant  entitled  to  his 
discharge.     The  error  assigned  in  this  court  is  the  refusal 
to  discharge  the  appellant.    We  ijiimk  there  was  no  error. 
In  the  case  of  ITie  Commonwealth  v.  Hatton^  3  Grat.  628,  it 
was  held  that  where  a  prisoner  had  been  tried  for  a  felony, 
and  the  judgment  was  arrested  because  the  verdict  against 
him  was  too  uncertain  and  defective  to  authorize  a  judgment 
thereon,  the  prisoner  might  be  again  tried  on  the  same 
indictment.    In  a  case  where  it  was  the  duty  of  the  jury  to 
impose  the  fine,  and  the  verdict  merely  found  the  defendant 
guilty,  it  was  held  that  no  judgment  could  be  entered  on  the 
vei'dict  over  the  objection  of  the  defendant,  but  that  a  new 
trial  must  be  had.     The  Commonwealth  v.  Scoit^  5  Grat.  697, 
"If  the  jury  bring  in  a  defective  verdict,  it  is  in  the  power, 
equally,  of  the  prisoner  and  the  prosecuting  attorney,  to 
have  it  set  right,  and  suppose  the  prisoner  chooses  not  to 
interfere,  and  suffers  a  defective  verdict  to  be  entered,  as  his 
interest  would  always  prompt  him  to  do,  in  preference  to  a 
verdict  of  guilty  in  due  form,  he,  by  thus  faiUng  to  inter- 
pose, waives  his  objection  to  being  put  a  second  time  in 
jeopardy  for  the  same  offense."    Bishop's  Or.  Proc,  §  842. 
At  all  events,  under  our  statute,  the  prisoner  was  not  en- 
titled to  his  discharge.    The  jury  had  power  to  find  him 
guilty  of  petit  larceny  under  the  information,  and  to  impose 
the  exact  punishment  inflicted.    Section  118  of  the  crimi- 
nal code  (2  G.  &  H.  419,)  provides,  that  "  on  the  trial  of  a 
criminal  prosecution,  exceptions  may  be  taken  by  the  de- 
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fendant  to  any  decision  of  the  court  upon  a  matter  of  law, 
by  which  his  substantial  rights  are  prejudiced."  Section 
160  provides,  that  "  on  an  appeal  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties." 

The  judgment  is  affirmed. 

A.  M.  Black  and  F,  Wilsorij  for  appellant. 

D.  JE.  WiUiamsony  Attorney  General,  for  the  State. 
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MoRTOAGE. — Wife's  Interest. — In  Aprils  1853,  before  the  present  law  of 
descents  vent  into  force,  A  made  a  mortgage  upon  real  estate,  in  wbicli 
his  wife  did  not  join.  In  1854,  after  the  present  law  of  descents  took 
ofifect,  A  died  seized  of  the  lands,  leaving  his  wife  and  two  children  by 
her  surriving  him.  Suit  was  instituted  upon  the  mortgage  against  the 
widow  and  children  of  A,  and  a  decree  was  rendered  for  the  sale  of  the 
property,  ^*  subject  to  the  interest  and  estate  of  the  widow  of  A  therein."' 

Heldy  that  the  widow  .was  entitled  in  the  foreclosure  suit  to  havo  an  undi- 
Tided  one-third  in  fee  of  the  land  reserved  from  sale,  until  the  remaining 
two-thirds  should  bo  exhausted,  and  if  that  proved  insufficient,  then  the 
remaining  one-third  was  liable  to  be  sold,  subject  perhaps  to  a  life  cst-atc 
in  the  widow  therein. 

ffeldj  also,  that  the  widow's  rights  were  fully  protected  by  the  decree,  as  tiie 
sale  was  ordered  to  be  made  subject  to  those  rights. 

Mo&TOAOEE. — Estate  of. — The  mortgagee  of  land  has  no  title  to  the  land 
mortgaged,  but  merely  a  lien  upon  it  The  title  remains  in  the  mortgagor 
until  divested  by  sale. 

APPEAL  from  the  Cass  Circuit  Court. 

Prazer,  J. — The  appellee  was  the  widow  of  Bobert  Mc- 
CuUohy  who  died  in  May^  1854,  leaving  the  appellee  and  two 
children  by  her  surviving  him.  On  the  5th  of  Aprilj  1853, 
Bobert  mortgaged  a  certain  half  section  of  land  of  which  he 
was  then  seized,  and  continued  to  be  at  his  death,  to  one 
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Beynddsy  to  secure  a  debt  of  $1,000.  The  wife  did  not  join 
in  the  mortgage.  In  Aprils  1855,  there  was  a  decree  for 
a  foreclosure  of  the  mortgage  and  sale  of  the  premises  to 
satisfy  the  mortgage  debt,  the  widow  and  children  of  Mc- 
OuUoh  being  parties  defendant  to  the  suit  in  which  that 
decree  was  rendered.  That  decree  found  that  the  property, 
"subject  to  the  interest  and  estate  of  the  defendant  Eliza- 
beth 3fcCulloh  therein,  as  widow  of  the  decedent,  Robert 
McCuUohy  and  which  interest  the  court  further  finds  said 
widow  never  released  or  reUnquished  by  said  mortgage,  is 
held  and  liable  to  be  sold  to  pay  and  satisfy  said  sum  so 
found  due  and  owing,  together  with  the  costs,"  and  it  was 
ordered  that  the  lands,  or  so  much  as  should  bo  necessary, 
be  sold  for  that  purpose;  "that  said  sale  should  be  subject 
to  the  interest  of  the  defendant  Elizabeth  3IcCulloh  therein, 
as  widow,  so  found  as  aforesaid."  The  mortgagee  became 
the  purchaser  at  such  sale,  and  the  title  so  acquired  by  said 
purchase  is  now  held  by  the  appellants,  Reynolds  having 
conveyed  to  them  for  a  price  beyond  the  amount  of  the 
mortgage  debt.  Upon  these  facts,  in  a  suit  by  the  widow 
for  partition,  the  question  is  presented  whether  the  widow 
is  entitled  to  a  third  in  fee  of  the  lands.  The  court  below 
so  held. 

Under  our  laws,  at  the  date  of  the  mortgage,  the  wife 
would,  on  the  husband's  death,  have  taken  only  dower  in 
the  lands.  Subsequently,  on  the  6th  of  May^  1853,  and 
before  the  husband's  death,  this  was  by  statute  enlarged  to 
one-third  in  fee.  The  widow  was  entitled  in  the  foreclosure 
suit  to  have  an  undivided  one-third  in  fee  of  the  lands 
reserved  from  the  sale  to  satisfy  the  mortgage  until  the  re- 
maining undivided  two-thirds  should  be  exhausted,  and  if 
that  proved  insufficient,  then  the  remaining  one-third,  sub- 
ject possibly  to  an  estate  for  her  life  therein,  (dower  in  the 
whole  lands,)  was  liable  to  be  sold.  It  waa  not  so  decreed. 
Her  right  in  the  lands  was  an  undivided  one-third  in  fee.  Tiiis 
right  was  incumbered  by  the  mortgage^and  was  liable  to  be 
reduced  to  an  estate  in  dower  by  a  proper  decree,  and  a  sale 
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in  parsuance  of  it,  if  that  was  necessary  to  satisfy  the  mort- 
gage debt.  Did  the  decree,  however,  touch  her  right  at  all? 
The  question  is  not  whether  the  mortgagee  was  entitled  to 
a  decree  affecting  her  interest  in  the  land,  but  whether  he 
obtained  such  a  decree.  Wo  think  that  he  did  not,  but,  on 
the  contrary,  that  her  entire  right  was  as  fully  protected 
from  t»he  operation  of  that  decree,  by  its  express  terms,  as  it 
would  have  been  if  she  had  not  been  a  party  to  it,  or  as  if 
the  plaintiff  had  been  content  to  look  exclusively  to  the 
undivided  two-thirds  of  the  lands,  in  which  she  had  no 
interest,  deeming  that  sufficient,  and  had  studied  to  confine 
his  remedy  to  that  alone.  The  sale  was  directed  to  be  made 
"subject  to  the  interest  of  the  defendant  Elizabeth  McCuUoh 
therein,  (i.  e.,  in  the  lands,)  as  widow,  so  found  as  aforesaid." 
That  interest  was  not  found,  however,  as  it  might  have 
been ;  but  the  law  ascertains  it  to  be  one-third  in  fee.  A 
sale  by  which  her  title  or  interest  would  be  transferred, 
divested  of  diminished,  could,  in  no  reasonable  sense,  be 
deemed  a  sale  "  subject  to  her  interest." 

In  modern  theory,  the  mortgagee  has  no  title  to  the  lands 
mortgaged,  but  merely  an  incumbrance  or  lien  upon  it 
The  title,  under  our  law,  remains  in  the  mortgagor  or  his 
privies  until  divested  by  sale.  Morton  v.  Noble,  22  Ind.  160. 
In  Jackson  v.  WiUard,  4  John.  41,  BIbnt,  C.  J.,  siud: 
"Whenever  the  nature  of  the  case  would  possibly  admit  of 
it,  the  courts  of  law  have  inclined  to  look  upon  a  mortgage, 
not  as  an  estate  in  fee,  but  as  a  mere  security  for  a  debt" 
Lord  Mansfield  said  it  was  "  an  affront  to  common  sense 
to  say  that  the  mortgagor  is  not  the  real  owner."  1  Doug. 
682.  And  in  Casbome  v.  Scarfe,  1  Atk.  603,  Lord  Habd- 
wiCEE  used  this  language :  "  The  interest  of  the  land  must  be 
somewhere,  and  cannot  be  in  abeyance,  but  it  is  not  in  the 
mortgagee,  and  therefore  must  remain  in  the  mortgagor.'* 

The  judgment  is  affirmed,  with  costs. 

D.  JD.  PraU  and  D.  P.  BatdmUy  for  appellants. 

JD.  D.  Dykeman^  for  appellee. 
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The  Board  of  Commissioners  of  Harrison  County  v.  Mg- 

Carty. 

BounTiisB  TO  Volunteers. — An  appropriation  of  money  by  a  county  board 
to  repay  to  individnals  money  Toluntarily  contributed  by  them  to  aid  the 
recruiting  of  soldiers,  or  expended  in  the  procurement  of  substitutes,  is 
illegal,  End  a  special  levy  to  pay  such  an  appropriation  may  be  enjoined. 

Same. — But  a  general  levy  for  county  purposes  cannot  be  restrained  on  the 
ground  that  a  part  of  it  will  be  expended  to  pay  such  illegal  appropria- 
tion. Tho  proper  remedy  in  such  case  is  by  injunction  against  the  treas- 
urer to  restrain  him  from  paying  out  the  money. 

Tax  Pupltcate. — An  omission  to  deliver  the  tax  duplicate  to  the  treasurer 
bcforo  Oeiobfr  15th,  or  to  add  up  the  columns  and  carry  the  footings  for- 
ward, &c.,  docs  not  render  the  duplicate  void. 

• 

APPEAL  from  the  Harrison  Circuit  Court. 

Eay,  J. — ^At  the  June  term,  1865,  of  the  Board  of  Com- 
missioDors  of  Harrison  county,  it  was  ordered  "that  a  tax 
of  one  dollar  and  forty-five  cents  bo  levied  on  each  one 
hundred  dollars  worth  of  taxable  property  in  said  county, 
and  three  dollars  and  fifty  cents  on  every  poll  liable  to  taxa- 
tion, for  the  year  1865.  The  appellee,  who  is  a  resident  tax- 
payer of  the  county,  filed  his  complaint  to  enjoin  the  col- 
lection of  this  tax,  and  to  restrain  the  county  treasurer  from 
paying  certain,  sums  appropriated,  on  the  ground  that  the 
commissioners  had,  on  the  9th  day  of  FAruary^  1865,  passed 
an  order  appropriating  out  of  the  county  treasury  the  sum 
of  $61,200,  for  the  purpose  of  filling  the  quota  of  said 
county,  under  the  call  of  the  President  of  the  United  States 
for  volunteers,  of  December  19, 1864,  and  for  the  repayment 
of  money  advanced  by  citizens  of  the  several  townships  to 
procure  volunteers.  And  on  the  further  ground,  that  on 
the  8d  day  of  December^  1865,  the  said  board  of  commis- 
sioners had  ordered  the  sum  of  $300  to  be  paid  out  of  the 
above  appropriation  to  each  of  such  persons  as  had  fur- 
nished substitutes  under  the  said  call,  prior  to  the  9th  day 
of  February,  1865. 

In  Coffman  v.  KeighUey,  24  Ind.  509,  and  in  The  Board 
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of  Commissioners  of  Miami  County  v.  Bearss^  25  id,  110,  we 
held  that  appropriations  to  reimburse  private  citizens  for 
voluntary  contributions,  made  previous  to  the  appropriations, 
for  the  purpose  of  inducing  volunteering,  and  appropria- 
tions to  reimburse  persons  for  money  expended  tO'  obtain 
subtitutes,  were  both  illegal.  It  would  therefore  be  proper 
for  the  court  to  restrain  the  treasurer  of  the  county  from 
paying  out  the  sums  appropriated  for  these  objects.  But 
the  levy  of  taxes,  the  collection  of  which  is  sought  to  be 
enjoined  in  the  complaint,  is  for  general  county  purposes, 
and  that  levy  the  board  of  commissioners  had  the  power  to 
make,  and  the  officers  cannot,  therefore,  be  restrained  from 
collecting  it.  The  court  can  simply  prevent  its  misapplica- 
tion when  collected.  Had  the  board  of  commissioners 
made  a  special  levy  for  the  illegal  purpose,  the  collection  of 
that  tax  could  i3roperly  have  been  enjoined,  but  the  aver- 
ment that  the  board  intend  to  misapply  a  part  of  a  tax  legally 
assessed,  will  not  authorize  the  court  to  restrain  the  collec- 
tion of  the  legal  tax.  A  demurrer  was  filed  to  this  com- 
plaint, which  was  overruled  by  the  court.  As  the  relief 
asked  against  the  county  treasurer,  so  far  as  it  demanded 
that  ho  be  restrained  from  paying  the  money  from  the 
county  treasury  to  those  persons  who  had  made  voluntary 
contributions,  or  had  paid  money  to  procure  substitutes, 
was  within  the  power  of  the  court  to  grant,  no  error  was 
committed  in  overruling  the  demurrer.  A  second  para- 
graph was  subsequently  filed  to  the  complaint,  in  which  it 
was  alleged  that  the  tax  duplicate  was  defective;  that  it 
was  not  placed  by  the  auditor  in  the  hands  of  the  treasurer 
on  or  before  the  15th  day  of  Octobery  1865,  nor  was  it  then 
made  out,  nor  added  up,  nor  was  there  set  down  on  each 
page  thereof  the  several  columns,  containing  the  valuations 
of  real  and  personal  estate,  the  taxes  charged  and  the  number 
of  acres,  carrying  the  same  forward  from  page  to  page  to 
the  close  of  each  township,  nor  were  the  several  towships 
recapitulated  at  the  end  of  the  duplicate,  nor  was  the  aggre- 
gate of  the  items  added  up  for  the  entire  county,  wherefore 
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it  was  alleged  the  duplicate  was  void.  A  demurrer  was 
overruled  to  this  paragraph. 

The  omissions  complained  of  are  not  such  .as,  in  our 
opinion,  render  the  tax  duplicate  void.  If  the  property  of 
the  appellee  was  properly  listed,  it  is  not  a  matter  of  im- 
portance to  him  that  the  amounts  were  not  properly  footed 
up  at  the  close  of  each  page  and  carried  forward.  The 
statute  provides  for  the  amendment  of  the  duplicate  by  the 
auditor,  and  of  the  copy  held  by  the  treasurer,  and  the 
omissions  alleged  are  simply  clerical.  The  demurrer  to 
this  paragraph  should  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

C.  L.  Diinham  and  &  K.  Wolf^  for  appellant. 

J".  M,  Butler  and  W.  Q.  Crresham^  for  appellee. 


Collins  and  Others  v,  Fraiser  and  Others. 

Ibjunction. — JuDQXEVT  IN  VIOLATION  OF. — A  judgment  obtained  in  viola- 
tion of  an  existing  injunction  is  void,  and  proceedings  to  collect  such  a 
judgment  may  be  enjoined. 

Same. — Pbactice. — In  a  suit  to  enjoin  the  collection  of  such  a  judgment,  a 
transcript  of  the  judgment  need  not  be  filed  with  the  complaint. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Prazbr,  J. — The  only  question  in  this  case  is  whether  the 
complaint  was  good.  It  was  to  obtain  a  perpetual  injunc- 
tion to  prevent  proceedings  to  collect  a  judgment  which  it 
was  shown  had  been  obtained  in  violation  of  an  existing 
injunction,  still  standing  in  full  force,  obtained  by  other 
parties.  It  is  contended  by  the  appellant  that  the  remedy 
was  by  proceedings  under  the  existing  injunction  for  con- 
tempt in  violating  it.  This  proposition  is  not  tenable.  The 
judgment  obtained  in  violation  of  the  injimction  is  void. 
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Famsworth  v.  Fowler,  1  Swan  1 ;  Turner  v.  Gatewoody  8  B. 
Mou.  613;  Winn  v.  Alberty  2  Md.  Ch.  Dec.  42.  If  the  judg- 
ment be  vjoid,  then  proceedings  to  collect  it  may  be  enjoined. 
Strong  v.  Daniely  5  Ind.  348 ;  Smith  v.  Chandler ,  13  Ind.  518. 

This  suit  was  not  upon  the  judgment  sought  to  be  enjoined, 
and  it  was  not  necessary,  therefore,  to  make  a  copy  of  that 
judgment  a  part  of  the  complaint.  The  idea  that  a  plain- 
tiff must,  or  may,  incumber  his  complaint  with  copies  of 
every  instrument  necessary  to  be  used  by  him  in  evidence, 
has  no  warmnt  in  the  code. 

The  judgment  is  affirmed,  with  costs. 

J".  McCahCy  for  appellants. 

J".  A.  Brown,  A.  A.  Rice,  T.  A.  Hendricks^  0.  B.  Herd  and 
A.  W.  Hendricks,  for  appellees. 


Davar  V,  Cardwell. 

Deed. — Ackhowledoment  of. — A  certificate  of  acknowledgment  of  a  deed 
in  tho  following  words,  yiz.,  "personally  came  A  B,  the  executor  of  the 
annexed  deed,  and  acknowledged  it,"  was  held  to  be  sufficient. 

Deed. — Evidence  of  Execution. — Parol  evidence  may  bo  given  of  the  time 
of  tho  execution  and  delivery  of  a  deed. 

Vendob  and  Purchaser. — A  having  sold  by  parol  a  tract  of  land  to  B,  for 
a  price  to  be  paid  in  three  annual  payments,  agreed  to  execute  a  deed, 
and  also  a  bond  conditioned  that  his  wife,  who  was  then  under  ago,  should 
join  in  a  conveyance  when  she  became  of  age,  which  would  bo  before  the 
second  payment  became  due.  A  made  a  deed  for  the  land,  which  B  ac- 
cepted and  entered  into  possession,  without  requiring  the  execution  of 
tho  bond.  Suit  by  A,  before  his  wife  became  of  age,  to  recover  the  amount 
of  .the  first  payment. 

Ileld^  that  B,  having  accepted  A's  deed,  without  requiring  the  bond,  was 
liable  to  pay  the  installment  of  the  purchase  money  sued  for. 

APPEAL  from  the  Brown  Common  Pleas. 
Gregory,  J. — Cardwell  sued  Davar  to  recover  a  payment 
due  on  the  sale  and  conveyance  from  the  former  to  the  lat- 
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ter  of  real  estate.  The  original  contract  of  sale  was  not  in 
writing.  By  its  terms  the  appellant  was  to  pay  the  appellee 
$1,300  for  the  land,  $350  of  which  was  paid  at  the  time,  and 
the  residue  was  to  be  paid  in  payments  falling  duo  the  25th 
of  Deceniiery  in  each  of  the  years  1865, 1866  and  1867.  The 
appellant  took  possession,  and  has  continued  in  possession 
of  the  land  ever  since.  The  appellee's  wife,  at  the  time,  was 
not  of  age;  it  was  therefore  agreed  that  he  should  make  a 
deed  for  the  land  to  Davar^  and  give  him  a  bond  for  the 
conveyance  of  the  wife  when  she  came  of  age,  which  would 
be  in  February^  1860,  before  the  last  two  payments  would 
become  due ;  and  in  case  the  wife  refused  to  convey,  the 
last  two  payments  were  to  be  witheld  as  a  security  for  such 
conveyance.  CardweUj  before  this  suit  was  brought,  made 
and  delivered  to  Davar  a  warranty  deed  for  the  land  so 
sold.  Mrs.  Cardwell  executed  a  deed  on  becoming  of  age, 
in  February  J  1866,  but  not  until  after  this  suit  was  com- 
menced. The  record  of  the  deed  from  Cardwell  to  Davar 
was  admitted  in  evidence  over  the  objection  of  the  latter, 
and  the  appellee  was  permitted  to  testify,  over  the  objec- 
tion of  the  appellant,  as  to  when  he  made  and  delivered 
the  deed. 

Three  points  are  made  by  counsel  in  their  brief:  1.  That 
the  court  below  erred  in  admitting  in  evidence  the  record 
of  a  deed  with  a  defective  acknowledgment.  2.  That  the 
court  erred  in  allowing  parol  proof  of  the  time  when  the 
deed  was  made  and  delivered  to  the  appellant.  3.  That  the 
suit  was  prematurely  brought. 

The  certificate  of  acknowledgment  of  the  deed,  which  is 
claimed  to  be  defective,  states  that  "  personally  came  George 
T7.  Cardwell^  the  executor  of  the  annexed  deed,  and  acknowl- 
edged it."  It  is  claimed  that  this  is  not  in  compliance  with 
the  requirements  of  section  25  of  the  act  concerning  real 
property,  and  the  alienation  thereof.  1  G.  &  H.,  264.  It 
is  argued  that  the  words  "acknowledged  it,"  do  not  sub- 
stantially mean  the  same  thing  as  the  words  "acknowledged 
the  execution  of  the  annexed  deed."     An  acknowledgment 
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of  the  deed  is  an  acknowledgment  of  its  execution ;  it  can- 
not be  a  deed  unless  it  is  executed,  and  therefore  we  think 
that  the  certificate  in  question  is  in  substantial  compliance 
with  the  statute.  It  was  competent  to  prove  by  parol  when 
the  deed  was  executed.  This  was  not  proving  its  contents. 
The  acceptance  by  the  appellant  of  the  warranty  deed 
from  the  appellee  made  the  former  liable  to  pay  the 
money  sued  for  in  this  action.  Perhaps  Davar  might 
have  declined  to  accept  the  deed  until  the  bond  was  exe- 
cuted, but  he  elected  to  receive  it,  having  at  the  time  ample 
indemnity  in  the  deferred  payments  for  any  damage  which 
might  accrue  to  him  from  the  refusal  of  the  wife  to  convey, 
on  her  coming  of  age.  The  appeal  bond  was  filed  on  the 
6th  of  Jiilyy  1866 ;  the  appellee  has  been  delayed  in  the  col- 
lection of  his  just  demand  for  eleven  months.  There  will  yet 
be  some  delay  before  the  money  can  be  collected.  Looking 
upon  this  c^e  as  one  of  delay,  we  have  concluded  to  add 
ten  per  cent,  damages. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

McstfTy  Browning  and  Hester^  for  appellant. 


,f.  ^2  NiEDERHAUS  V.  Hkldt  and  Another. 

27      480 
^^^     ^7  Contest  op  Wills. — ^Parties. — A  suit  to  contest  the  validity  of  a  win  can 

only  bo  brought  by  a  party  in  interest. 

Same. — The  language,  "any  person  may  contest  the  TaUdity  of  a  will,"  &c., 

used  in  section  89  of  the  statute  on  the  subject  of  wiUs,  must  be  limited 

by  the  proTision  of  the  code  which  requires  every  action  to  be  prosecuted 

in  the  name  of  the  real  party  in  interest. 

APPEAL  from  the  Gibson  Common  I'leas. 
Ray,  J. — The  complaint  alleges  that  in  the  month  of  Sep^ 
tewbeTj  1865,  Michad  Kcdding  and  Rosina  KatoUngj  his 
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mother,  departed  this  life  at  said  county;  that  on  the  8d 
day  of  October,  1865,  an  instrument  in  writing,  purporting 
to  be  the  joint  will  and  testament  of  eaid  decedents,  was  pre- 
sented to  the  clerk  of  said  county,  and  was  by  him  admit- 
ted to  probate,  and  a  certificate  thereof  was  indorsed  thereon, 
which,  with  a  copy  of  said  will,  is  filed  with  the  complaint; 

that  on  the day  of  October,  1865,  the  appellee  March- 

and  was  appointed  administrator,  with  the  will  annexed, 
of  the  estate  of  said  Michael  Katoling,  and  also  adminis- 
trator, with  the  will  annexed,  of  said  Bosina  Katoling^  and 
that  he  had  qualified  and  entered  upon  said  administration ;. 
that  the  appellee  Lewis  Hcldt,  is  named  as  the  sole  and  only 
legatee  of  said  Michael  Katoling  and  Jlosina  Katoling,  in  said 
pretended  will.  The  complaint  further  avers  that  said  pre- 
tended will  is  not  the  will  of  said  Michael  Katoling  and 
Eosina  Katoling,  because  at  the  time  of  its  pretended  execu- 
tion, the  said  Michael  and  Bosina  were  both  of  unsound  mind, 
and  each  incapable  of  executing  the  same,  and  because  said 
instrument  was  unduly  executed  by  the  said  testators.  The 
complaint  also  alleges  that  the  said  Michael  Katoling  and 
Bosina  Katoling  died  without  leaving  issue,  or  other  known, 
heirs  living,  and  that  neither  of  the  decedents  have  any 
heirs  within  the  county,  or  the  jurisdiction  of  the  United 
States,  and  that  the  plaintifif  is  a  citizen  and  a  tax-payer  of 
the  county  of  Gibson,  and  State  of  Indiana.  Prayisr  that  thg 
probate  of  said  pretended  will  and  testament  be  set  aside 
and  declared  null  and  void. 

The  appellee  demurred  to  the  complaint  for  the  reasons: 
1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  2.  That  the  plaintifi*  has  no  inter- 
est in  the  action,  and  is  an  improper  party  plaintiff.  The 
demurrer  was  sustained,  to  which  the  appellant  excepted, 
and  judgment  was  rendered  for  defendants  for  costs. 

By  the  act  of  May  81, 1852,  (2  G.  &  H.,  §  89,  p.  559,)  it, 
is  provided  that  "any  person  may  contest  the  validity  of 
any  will,  or  resist  the  probate  thereof,  at  any  time  within 
three  years  after  the  same  has  been  offered  for  probateJ*' 
Vol.  XXVIL— 81 
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■Section  41  provides,  that  "the  final  determination  of  such 
cause  against  the  plaintiff,  shall  not  debar  any  other  persoD 
from  contesting  such  will  within  said  three  years."     It  is 
insisted  by  the  appellant,  that  this  language  is  to  be  con- 
strued without  regard  to  the  provision  of  the  code  requiring 
every  action  to  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  otherwise  provided  in  the  next  sec- 
tion.    That  section  authorizes  an  executor  or  administrator, 
a  trustee  of  an  express  trust,  or  a  person  expressly  author- 
ized by  statute,  to  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.    But  if  these 
provisions  of  the  code  are  to  be  regarded  as  qualifying  the 
section  cited  on  the  subject  of  the  contest  of  wills,  it  is 
urged  that  the  appellant  is  still  within  the  law,  and  that  he 
^nd  all  other  persons  are,  for  the  purpose  of  contesting  a 
will,  "  expressly  authorized  by  statute  to  sue."     The  47th 
-section  of  the  act  on  the  subject  of  wills  provides,  that 
^'infants,  persons  absent  from  the  State,  or  of   unsound 
mhid,  -shall  have  two  years  after  their  disabilities  arc  re- 
moved to  contest  the  validity  or  due  execution  of  such  wilL" 
By  the  construction  contended  for  it  would  result,  that 
every  will  executed  within  this  State  would  be  liable  to  be 
contested  until  every  infant  in  being  at  the  date  of  the 
offered  probate  of  the  will  should  attain  majority,  every 
person  absent  from  the  State  should  return,  every  person 
of  unsound  inind  should  recover  his  reason,  only  to  dis- 
cover that  the  legislature  of  this  State,  in  their  inscrutable 
wisdom,  had  given  him  yet  two  years  within  which  he 
might  commence  proceedings  to  contest  all  wills,  without 
having  a  personal  interest  in  any.     This  construction  might 
•commend  itself  to  those  who  are  at  present  included  within 
some  of  the  disabilities  named  in  the  statute.    Wo  can- 
not, however,  adopt  it.    By  the  act  of  February  1,  1859, 
supplemental  to  the  former  act  on  the  subject  of  wiUs, 
it  is  provided,  "  That  in  all  cases  of  foreign  wiUs  and  tes- 
taments heretofore  admitted,  or  hereafter  to  be  admitted, 
^  probate,  or  which  have  been  or  may  be  oftered  for  record 
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and  'Sling  in  any  county  of  this  State,  any  person  interested 
in  the  estate  of  the  testator  may  contest  snch  will  or  testa- 
ment within  the  time,  in  the  manner,  and  for  any  or  all  the 
causes  prescribed  by  the  laws  of  Indiana  in  cases  of  the 
contest  of  domestic  wills."  It  cannot  be  assumed  that  the 
legislature  intended  that '^ any  person"  may  contest  wills 
executed  within  the  State,  but  that  only  "persons  interested 
in  the  estate  of  the  testator"  may  contest  foreign  wills. 
Otherwise,  a  citizen  of  the  State  desiring  to  execute  a  will^ 
would  find  an  inducement  to  acquire  a  temporary  residence 
elsewhere  for  the  purpose  of  its  execution.  It  is  more 
reasonable  to  assume  that  the  intention  was  to  limit  the 
contest  of  domestic  wills  by  the  provision  of  the  code  re- 
quiring the  suit  to  be  brought  in  the  name  of  the  person  in 
interest. 

The  judgment  is  affirmed,  with  costs. 

A.  C.  Donald,  for  appellant. 

J.  L,  Embreey  for  appellees. 


Green  v.  Bibchard. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Ray,  J. — This  was  an  action  by  tie  appellee  to  recover 
the  value  of  two  trunks  and  their  contents,  left  with  the 
appellant,  who  was  ticket  agent  for  the  Terre  HatUe  railroad 
at  Plainfield.  The  proof  shows  that  the  trunks  were  left 
with  the  appellant  as  a  matter  of  convenience  to  the  appel- 
lee, and  without  any  compensation  being  paid  for  the  stor- 
age. There  was  no  proof  of  even  ordinary  negligence  by 
the  appellant,  and  the  finding  against  him  cannot,  therefore, 
be  sustained.  On  the  trial,  the  appellant  ofiered  evidence 
to  prove  that  he  did  not  receive  and  store  baggage  for  hire, 


484  SUPREME  COURT  OF  INDIANA. 

Tipton  and  Others  v.  La  Rose. 

but  only  as  a  matter  of  accommodation  to  passengera  by 
the  railroad.  The  court  excluded  the  evidence.  This  was 
error.  In  the  absence  of  any  proof  in  this  case  of  a  special 
contract,  it  was  proper  to  show  the  manner  in  which  such 
property  was,  as  a  matter  of  fact,  always  received  by  the 
appellant.  This  was  a  circumstance  proper  for  the  con- 
sideration of  the  jury. 

The  judgment  is  reversed,  with  costs. 

L.  M.  Campbell  and  J.  V.  Sadleyy  for  appellant. 

G.  C.  Navey  for  appellee. 


27  4M<  Tipton  and  Others  v.  La  Rose. 
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14 i    170!  Feb  Tail. — Coittetancs. — A  conyeyance  of  land  to  "A  and  the  heirs  of 

her  body  by  B"  passes  a  fee  simple  absolute. 

APPEAL  from  the  Cass  Circuit  Court. 

Kay,  J. — The  question  presented  in  this  case  is  upon  tlie 
construction  of  the  language  of  a  deed,  and  the  nature  of 
the  estate  conveyed.  The  conveyance  was  "to  Sarah  M. 
TiptoUj  and  the  heirs  of  her  body  by  George  T.  Tipton^" 
who  was  her  husband. 

By  section  86,  p.  266, 1  G.  &  H.,  "  estates  tail  are  abol- 
ished ;  and  any  estate  which,  according  to  the  common  law, 
would  be  adjudged  a  fee  tail,  shall  hereafter  be  adjudged  a 
fee  simple;  and  if  no  valid  remainder  shall  be  limited 
thereon,  shall  be  a  fee  simple  absolute."  The  estate  at  com- 
mon law  would  have  been  an  estate  tail  special,  as  it  ascer- 
tained the  person  by  whom  the  heirs  inheritable  to  the  en- 
tail should  be  begotten.  Preston  on  Estates  412.  The 
conveyance  complies  with  the  legal  requirement,  that  "the 
gift  by  which  an  estate  tail  is  to  arise  must,  either  in  terms 
or  in  legal  construction,  be  made  to  the  heirs  of  the  body. 
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for  it  is  more  in  respect  of  the  particular  heirs  to  which  the 
limitation  is  confined,  and  the  restriction,  by  express  words 
or  by  implication,  that  the  heirs  shall  be  of  the  body,  than, 
of  the  time  of  continuance  under  the  gift,  that  the  estate  is 
denominated.'^  Id,  358.  By  the  provision  of  our  statute, 
therefore,  the  estate  must  be  held  to  be  a  fee  simple  in  the 
donee,  and  as  no  remainder  was  Jimited  thereon,  as  that  if 
she  fail  to  convey  in  her  lifetime  it  should  go  to  another 
donee  named,  (1  Wash,  on  Eeal  Prop.,  ch.  8,  §  46,)  it  be- 
came a  fee  simple  absolute. 

This  was  the  construction  placed  upon  the  language  of 
the  deed  by  the  Circuit  Court,  and  the  judgment  will  there- 
fore be  affirmed,  with  costs. 

Z>.  D.  DykemaUy  for  appellants. 

J).  D.  Pratt  and  Z>.  P.  Baldwin^  for  appellee. 


Baker  and  Others  v.  The  State. 

OoKMON  CoDHCiL. — ^LIABILITY  OF  Mexbebs. — The  members  of  the  commoii 
council  of  a  city  are  not  liable  either  ciTilly  or  criminally  for  acts  done 
by  them  as  such,  in  the  exercise  of  a  discretion  confided  to  them  by  law, 
unless  fhey  act  corruptly. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Gregory,  J. — ^Prosecution  by  affidavit  and  information 
against  the  appellants  for  maintaining  a  nuisance.  Motion 
to  quash  overruled;  trial  by  the  court;  finding  of  guilty. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  overruled, 
and  judgment  upon  the  verdict,  with  an  order  that  the 
structure  which  was  the  subject  of  the  prosecution,  a 
market-house,  be  taken  down  and  removed. 

The  affidavit  and  information  are  identical  in  their  alle- 
gations, and  charge  that  ever  since  the  year  1840,  there  have 
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been,  and  still  are,  two  streets  in  the  city  of  EvanmBz, 
*  which  were  and  are  public  highways  for  the  travel  of  cid* 
zens  on  foot,  on  horseback,  and  with  wagons  and  carriages; 
that  one  of  said  streets,  viz.,  Walnut  street,  extends  from 
Water  street  across  Fourth  to  Seventh  street;  that  the  other, 
viz.,  Fourth  street,  extends  along  Walnut  beyond  Oak;  that 
said  streets  were  duly  and  Regally  dedicated  to  public  use  by 
the  owner  of  the  land  upon  which  they  are  situated,  at  the 
time  that  part  of  the  city  was  laid  off  into  lots,  to-wit, 
before  1840,  by  a  duly  recorded  plat,  upon  which  they  were 
designated  as  public  streets;  that  the  city  of  Fvansvilk, 
being  a  municipal  corporation,  has  injuriously  and  unlaw- 
fully ejected  upon  Fourth  street  a  market  house,  SOO  feet  in 
length  and  27  feet  wide,  and  has  placed  in  said  street  cer- 
tain market-benches  and  stands,  and  hay-scales,  whereby  it 
has  become  impossible  for  citizens  to  pass  from  one  side  of 
Fourth  street  to  the  other,  on  foot,  on  horseback,  or  with 
vehicles,  except  at  two  narrow  passages  or  openings;  that 
said  city  has,  until  this  time,  unlawfully  kept  and  main* 
tained  said  market  house,  hay-scales  and  benches,  in  and 
upon  said  street,  thereby  preventing  travel  along  and  across 
the  same ;  that  on  the  4th  day  of  itfay,  1866,  and  every 
day  since,  the  defendants,  being  then  and  there  mem- 
bers of  the  common  council  of  said  city,  did  unlawfully 
continue  and  maintain,  and  did  then  and  there  unlawfully 
aid,  assist  and  abet  the  said  city  of  FvansviUe  to  continue 
and  maintain,  as  aforesaid,  the  said  obstruction  and  nuisance 
in  the  said  street,  to  the  great  damage,  &c. 

The  causes  assigned  for  a  new  trial  were,  that  the  finding 
of  the  court  was  contrary  to  law,  and  contrary  to  the  evi- 
dence ;  and  that  the  court  erred  in  refusing  to  permit  the 
defendants  to  give  certain  evidence  of  authority  to  main- 
tain the  market  house. 

The  bill  of  exceptions  contains  the  evidence,  which  is  in 
substance  as  follows :  That  in  1819  the  donation  enlargement^ 
embracing  the  place  where  the  market  house  is  situated, 
was,  by  a  duly  acknowledged  and  recorded  plat,  laid  off  into 
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\oiSy  streets  and  alleys,  by  the  proprietors;  that  by  said  act 
they  duly  and  legally  dedicated  to  the  public  use,  as  highways 
or  streets,  Fourth  street  and  Walnut  street,  according  to  the 
description  thereof  in  the  information,  and  that  said  streets 
are  designated  in  said  plat  as  being  sixty  feet  wide;  that 
the  language  of  said  proprietors,  indorsed  upon  and  re* 
corded  with  the  plat,  was,  "the  streets  are  given  to  the 
public  to  be  kept  as  public  highways;"  that  there  is  a 
market  house  situated  in  the  middle  of  Fourth  street,  in  the 
city  of  FvansvUley  between  Locust  and  Walnut^  the  length 
thereof  being  300  feet,  the  whole  length  of  the  front  of 
one  block ;  that  it  is  32  feet  in  width ;  that  it  is  built  upon 
brick  pillars,  roofed  and  boarded  up  between,  so  that  no 
one  can  cross  Fourth  street  between  the  two  ends  of  the 
market  house,  except  through  two  spaces  of  equal  distance, 
left  for  footmen  only ;  that  the  platform  and  benches  extend 
into  the  middle  of  Fourth  street,  from  Walnut  to  near  Chestnut 
street,  the  next  street  above,  and  occupy  a  space  of  15, 9-12 
feet  in  width ;  that  the  city  authorities,  by  proceedings  duly 
had,  widened  Fourth  street  from  Locust  to  Chestnut^  till  it  is 
100  feet  wide,  including  the  space  occupied  by  the  market 
house ;  that  there  is  on  cAch  side  of  said  market  house  a 
street  or  space  in  Fourth  street  of  32  feet  in  width,  and  on 
each  side  of  the  benches  42  feet  in  width.  The  benches 
are  continuous  wooden  benches,  two  and  one-half  feet  high, 
which  are  used  to  exhibit  vegetables,  and  form  an  obstruc- 
tion to  carriages  or  other  vehicles  crossing  Fourth  street 
from  Walnut  to  near  Chestnut  street,  and  to  footmen,  except 
they  step  over  the  benches,  or  as  they  pass  through  a  small 
passage  way  near  the  middle.  Walnut  street  is  not  obstructed 
by  either  market  house  or  benches;  the  hay-scales  are  in  it, 
but  do  not  hinder  wagons  from  passing  along  it  across 
Fourth  street,  as  wagons  can  run  over  the  platform. 

The  street  was  widened,  and  the  first  market  house  built, 
by  order  of  the  common  council  of  the  city  in  1849,  and 
there  have  been  markets  kept  there  ever  since,  three  morn- 
ings in  each  week,  which  are  conducted  under  the  ordi- 
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nances  and  regulations  of  the  city  council;  that  for  the  last 
eighteen  months  especially,  and  all  the  time  since  AprU, 
1866,  for  three  mornings  in  each  week,  there  has  been 
placed  in  Fourth  street  a.  row  of  wagons  on  each  side  of 
said  benches,  and  extending  from  Locust  to  and  above 
Chestnut  street,  which  prevented  the  use  of  Fourth  for 
travel,  except  upon  the  side  walk;  that  the  market  people 
usually  come  in  the  night,  and  remain  with  their  wagons 
and  horses  till  eight  o'clock  the  next  day;  that  the  noise 
of  the  horses  and  market  people  through  the  night,  and  the 
stench  of  the  horses,  prove  an  annoyance  to  the  inhabitants 
along  Fourth  street  between  Walmit  and  Chestnuty  where 
prosecuting  witness  and  others  reside;  that  this  use  of 
Fourth  street  as  a  market  injuriously  affects  the  value  of 
real  estate  fronting  on  that  street  for  residences,  but  is  bene- 
ficial for  business  purposes,  for  which  the  property  opposite 
the  market  house,  between  Locust  and  Walnut  streets,  is 
used;  that  the  defendants  were,  from  Aprily  1866y  to  the 
commencement  of  this  prosecution,  the  mayor  aud  common 
council  of  the  city  of  Fvansoille,  and  in  their  official  ca- 
pacity, and  not  otherwise,  authorized  the  use  of  the  market 
as  above,  passed  orders  and  gave  directions  as  to  renting 
stalls  and  benches,  received  the  report  of  the  market  mas- 
ter, showing  collections  from  that  source,  and  directing  the 
payment  thereof  into  the  city  treasury;  and  that  more  than 
two-thirds  of  all  the  owners  of  the  lots  on  both  sides  of  the 
street  opposite  the  market  house,  presented  to  and  filea 
with  the  common  council  their  petition  and  assenrin  writ- 
ing, requesting  and  authorizing  the  continuance  of  said 
market  house. 

The  question  argued  by  counsel  as  to  the  sufficiency  of 
the  affidavit  and  information  is  settled  by  this  court  in 
JBurlce  v.  The  StatCy  ante  p.  427. 

We  think,  however,  that  the  court  below  erred  in  over- 
ruling the  motion  for  a  new  trial.  The  appellants  were,  at 
the  time  of  the  acts  complained  of,  members  of  the  com- 
mon council  of  the  city  of  EvansviUCy  and  had  the  power 
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under  their  charter,  (Local  Acts  1846 — 7,  p.  3,)  to  erect  and 
establish  "market  houses"  and  "marketplaces,"  to  regulate 
the  streets,  alleys  and  side-walks,  to  improve  and  repair  the 
same,  and  to  alter,  contract,  or  widen,  or  discontinue  any 
street  or  alley.  The  appellants,  as  members  of  the  common 
council,  were  in  the  exercise  of  a  discretion  given  tlieni  by 
law.  In  such  case,  there  is  no  individual  liability,  either 
civilly  or  criminally,  unless  they  acted  corruptly.  Weaver 
v.  Devendorfy  et  aLj  8  Denio  117;  Vail  v.  0?rcn,  19  Barb.  22; 
Landt  v.  HiU^  id.  288,  There  was  no  evidence  tending  to 
show  that  they  acted  corruptly. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial,  and  for  further  proceedings. 

C.  Baker  and  A.  Iglehart^  for  appellants. 


Cal^tn  and  Another  r-  Wiogam. 

Principal  and  Subett. — Forbearance. — An  agreement^  upon  a  safficient 
consideration,  to  give  further  time  to  the  principal,  without  the  consent 
of  the  surety,  discharges  the  surety. 

Same. — Usury. — Under  the  interest  law  of  March  7,  1861,  a  contract  of 
forbearance  is  not  Toid  for  usury. 

APPEAL  from  the  ScoU  Circuit  Court. 

Eat,  J. — Suit  upon  a  joint  and  several  note,  signed  by 
the  appellants  and  one  James  Calvin.  Answer  by  appel- 
lants, that  they  were  sureties  .upon  the  note,  and  were  dis- 
charged by  an  extension  of  time  granted  to  the  principal,  for 
a  valuable  consideration,  and  without  their  consent.  A  re- 
ply was  filed  in  denial.  Trial,  and  finding  for  the  appellee. 
*  On  the  trial,  it  was  shown  that  the  appellee  knew,  at  the 
time  he  took  the  note,  that  the  appellants  were  sureties. 
The  note  was  dated  July  1,  1864,  and  became  due  twelve 
months  thereafter.    It  Vvas  then  agreed  between  the  appel- 
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lee  and  the  principal  in  the  note,  without  the  knowledge 
of  the  sureties,  that  interest  should  be  paid  at  the  rate  of 
six  per  cent.,  in  advance,  for  five  months,  and  that  the  pay- 
ment of  the  note  should  be  extended  for  that  time,  when  it 
should  be  paid  in  full,  with  interest  at  tlie  rate  of  six  per 
cent,  in  addition.  Subsequently,  a  quantity  of  tobacco,  of 
the  value  of  $33  60,  was  substituted  for  the  payment  of  ad- 
vanced interest  upon  the  note,  and  was  received  under  tiie 
agreement  to  extend  the  time.  The  principal  in  the  note 
had  some  $5,000  or  $6,000  worth  of  property  when  tlie 
note,  by  its  terms,  became  due.  He  was  insolvent  at  the 
date  of  the  action. 

In  the  case  of  Bedman  v.  Deputy ^  26  Ind.  838,  it  was  held 
that  a  "  contract  of  forbearance  was  not  void  for  usury," 
under  the  act  of  March  7, 1861,  on  the  subject  of  interest. 
2  G.  &  H.,  p.  656.  Under  that  ruling,  the  appellants  were 
entitled  to  judgment  in  the  case  under  consideration. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

J.  H.  Stotsenburg  and  T.  M.  BrowUy  for  appellants. 

J.  T.  Allison  and  W.  T.  Fridley^  for  appellee. 


Baxter  r.  Prickett's  Administrator. 

EABNiifOs  OF  Wife. — The  earnings  of-  the  wife  belong  to  the  husbAnd.    The 
statute  has  not  changed  the  common  law  rule  on  this  subject. 

APPEAL  from  the  Ghrard  Common  Pleas. 

Frazeb,  J. — This  suit  was  by  a  married  woman  to  re- 
cover for  personal  services  rendered  for  the  benefit  of  an- 
other married  woman,  now  deceased,  in  pursuance  of  a 
contract  attempted  to  be  entered  kito  between  them.     A 
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demurrer  was  suBtained  to  the  complaint,  and  error  is  as- 
sigtied  upon  that  ruling. 

It  is  yeiy  plain  that  the  right  of  action,  if  any,  is  in  the 
husband,  and  not  in  the  wife.  The  earnings  of  the  latter 
belong  to  the  former,  as  at  common  law,  our  statute  having 
made  no  change  in  this  respect. 

The  judgment  is  affirmed,  with  costs. 

J.  Brownleej  for  appellant. 

A.  Stcde  and  R.  T.  St  JohUy  for  appellee. 


McCracken  V,  The  State. 

CouiiTT  BECOitDBR. — The  act  of  March  6,  1865,  (Acts  1865,  p.  101,)  which 
prohibits  county  recorders  and  other  officers  from  practicing  law,  is  con- 
stitutional. 

APPEAL  from  the  Starke  Common  Pleas. 

Gregory,  J. — InformatFon  against  the  appellant  for  prac- 
ticing law,  he  being  at  the  time  the  recorder  of  Starke  county. 
Motion  to  quash  overruled;  plea,  not  guilty;  trial  by  jury; 
verdict,  guilty.  Motion  for  a  new  trial  overruled.  Motion 
in  arrest  overruled,  and  judgment. 

The  only  point  made  is,  that  the  law  of  March  6, 1865, 
(Acts  1865,  p.  101,)  prohibiting  supreme,  circuit  and  com- 
mon pleas  judges,  county  clerks,  auditors,  treasurers,  re- 
corders, sherifis  and  their  deputies  from  practicing  law, 
is  unconstitutional.  It  is  claimed  that  the  act  in  question 
is  in  violation  of  section  21,  article  7  of  the  constitution  of 
the  State.  We  think  otherwise.  The  appellant  took  the 
office  of  recorder  subject  to  such  burdens  as  were  or  might 
bo  imposed  by  law.  If  he  does  not  like  the  office  with  its 
legal  obligations  he  can  resign. 
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In  Falkenburgh  v.  Jones^  5  Ind.  296,  Hovey,  J.,  in  de- 
livering the  opinion  of  the  court,  says:  "An  attorney  is 
not  now  an  officer  known  to  the  laws  of  this  State,  and, 
hence  his  services  cannot  be  required  without  compensa- 
tion, but  officers  entitled  to  fees  or  salaries  fixed  by  law 
take  their  offices  cum  onere^  and- have  no  legal  isj^ght  to  com- 
plain, as  they  are  at  liberty  to  resign  at  any  time  and  release 
themselves  from  their  burdens."  A  suspension  of  the  right 
to  practice  law  in  the  courts  of  this  State  is  a  burden  the 
legislature  has  a  right  to  impose  on  the  officers  named  in  the 
act  of  March  6,  1865,  supra.  There  are  burdens  that  could 
not  bo  imposed  by  law  even  on  an  officer,  but  the  one  in 
question  does  not  belong  to  that  class. 

The  judgment  is  affirmed,  with  costs. 

M,  A,  0.  Packard,  for  appellant. 

Jl  E.  WiUiamson,  Attorney  General,  for  the  State. 


Tipton  v.  Thb- State. 

Eleotion.^-Ikfo&mation  against  Ikspectob. — An  information  Against  the 
inspector  of  an  election  for  refusing  to  receive  a  vote  must  show  the  pur- 
pose for  which  the  election  was  held. 

APPEAL  from  the  Owen  Common  Pleas. 

Elliott,  C.  J. — The  appellant  was  prosecuted  and  con- 
victed on  an  information  charging  that  ^^ Andrew  J.  Ttfiofiy 
on,  &c.,  at,  &c.,  then  and  there  an  inspector  of  an  election 
then  holden  in  Jefferson  township  of  said  county,  did  then  and 
there  unlawfully,  knowingly  and  willfully  refuse  to  receive 
the  vote  of  a  legal  voter  offered  at  said  election,  to-wit,  the 
vote  of  Misha  FiscuSy  being  then  and  there  a  legal  voter  at 
said  polls,  and  then  and  there  offering  to  vote/'  The  court 
overruled  a  motion  to  quash  the  information,  to  which  the 
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appellant  excepted.  This  ruling  of  the  court  is  assigned 
for  error. 

The  information  is  radically  defective.  It  should  show 
for  what  purpose  the  election  was  held  at  which  the  appel- 
lant acted  as  inspector.  It  does  not  appear  from  the  infor- 
mation that  the  election  was  held  for  any  purpose  known 
to  the  law.  The  motion  to  quash  should  have  been  sus- 
tained. See  2  Bishop's  Cr.  Pro.,  §  478.  In  BeOair  v.  The 
State,  6  Blackf  .  104,  it  was  held  that "  an  indictment  for  betting 
on  the  result  of  an  election  must  state  for  what  purpose  the 
election  bet  on  was  held,  that  is,  whether  it  was  for  Presi- 
dent of  the  United  States,  for  governor  of  the  state,"  &c. 
Other  questions  are  discussed  by  counsel,  but  their  exam.in- 
ation  is  rendered  unnecessary,  as  they  do  not  properly  arise 
under  a  bad  information. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  quash  the  information. 

A.  T.  Rose,  for  appellant. 

jD.  E,  Williamson,  Attorney  General,  for  the  State. 


Tipton  v.  The  State. 

APPEAL  from  the  Owen  Common  Pleas. 

Elliott,  C.  J. — This  was  an  information  against  the  ap- 
pellant as  an  inspector  of  an  election.  There  was  a  trial 
and  conviction.  The  information  is  defective  for  the  reas- 
ons stated  in  Tipton  v.  The  State,  ante  p.  492. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  the  Court  of  Common  Pleas  to 
quash  the  information. 

A.  T.  Rose,  for  appellant. 

D.  E.  WiUian^son,  Attorney  General,  for  the  State. 
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ig  Jg  HaLLBR   V.   8HEBIDAN. 

IXoGS. — ^Towv  Ordinarce. — A  town  ordinance  requiring  the  owners  of  dogs 
to  keep  them  upon  their  own  premises,  or  to  muzzle  them  securely,  in 
order  to  guard  against  hydrophobia,  and  requiring  the  town  marshal  to 
kill  all  dogs  found  running  at  large  in  violation  of  the  ordinance,  is  a 
valid  exercise  of  the  police  power  given  by  the  statute  to  the  trustees 
of  towns. 

APPEAL  from  the  Fountain  Circuit  Court. 

Rat,  J. — This  was  an  action  for  the  value  of  a  dog  which 
it  is  alleged  the  appellant  tilled.  The  answer  was  in  two 
paragraphs:  1.  The  general  denial.  2.  That  the  defendant 
was  marshal  of  the  town  of  Attica,  and  that  the  trustees  of 
said  town  had  required  all  the  owners  of  dogs  within  said 
town  to  muzzle  them  securely,  or  keep  them  upon  their  own 
premises,  and  had  directed  the  said  marshal  to  kill  all  dogs 
found  running  at  large  in  violation  of  the  ordinance.  The 
fourth  section  of  the  ordinance  recites,  that  "whereas  many 
rabid  dogs  are  reported  to  be  running  at  large  in  the 
country  adjacent  to  the  town  of  Atticaj  it  is  declared  that  an 
emergency  exists  for  the  immediate  taking  effect  of  the 
ordinance."  It  was  averred  that  the  dog  was  at  large,  un- 
muzzled, in  said  town,  and  was  killed  by  said  marshal  in 
discharge  of  his  duty.  A  demurrer  to  the  second  para- 
graph of  the  answer  was  overruled,  and  a  trial  was  had  re^ 
suiting  in  a  finding  for  the  defendant. 

The  22d  section  of  the  act  for  the  incorporation  of  towns, 
(1  G.  &  H.  624,)  provides  that  the  board  of  trustees  of  a 
town  shall  have  power  "  to  declare  what  shall  constitute  a 
nuisance,  and  to  prevent,  abate,  and  remove  the  same,  and 
take  such  other  measures  for  the  preservation  of  the  public 
health  as  they  shall  deem  necessary." 

In  the  case  of  Mitchell  v.  Williams,  27  Ind.  62,  wo  held 
that  the  legislature  had  the  power,  as  a  police  regulation,  to 
discourage  the  keeping  of  dogs,  and  recognized  the  rule 
that  "this  police  power  of  the  State  extends  to  the  protec- 
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tion  of  the  lives,  limbs,  health,  comfort  and  quiet  of  all 
persons,  and  the  protection  of  all  property  within  the 
State."  It  cannot  be  successfully  questioned  that  this 
power  may  be  intrusted  to  the  local  authorities  of  towns 
and  cities.  The  ordinance  seems  to  us  but  a  reasonable  and 
proper  exercise  of  this  power.  It  is  as  much  within  the 
power  of  the  trustees,  as  a  sanitary  measure,  to  enforce  an 
ordinance  to  prevent  the  spread  of  hydrophobia,  as  it  would 
be  to  take  proper  steps  to  avoid  the  prevalence  of  small  pox 
or  cholera. 

The  appellant  argues  a  question  upon  the  evidence,  but 
as  no  attempt  has  been  made  to  furnish  an  abstract  of  the 
evidence,  as  required  by  our  rules  when  error  is  alleged  to 
have  occurred  in  that  portion  of  the  record,  we  will  not  dis- 
cuss the  errors  assigned. 

The  judgment  is  affirmed,  with  costs. 

M.  M.  Milfordy  for  appellant. 

J.  E,  McDonald^  A.  L.  Eoache  and  D.  SheekSy  for  appellee. 


Watt  v.  Alvokd. 

RzcocD. — Appeal. — Where  an  appeal  is  taken  in  tenn,  the  statute  proTides 
what  flhaU  compose  the  transcript.  The  parties  may  bring  up  less,  if 
they  agree  to  do  so,  but  they  cannot  require  the  court  to  act  upon  it. 

Same. — Under  section  658  of  the  code,  the  appcUant  may  bring  up  on  ap- 
peal such  parts  of  the  record  as  he  chooses,  but  the  Supreme  Court  will 
not  act  upon  less  than  is  necessary  to  enable  it  to  determine  whether 
there  was  ayailable  error. 

APPEAL  from  the  Wayne  Circuit  Court. 

Frazer,  J. — The  paper  hefore  us,  intended  to  answer  the 
purposes  of  a  transcript  of  the  record  of  the  court  below,  is 
certified  to  be  a  transcript  only  "of  all  papers  filed  and  pro- 
ceedings had  in  the  above  entitled  cause,  ordered  to  be' in- 
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serted  by  the  defendant's  attorney/'  It  shows  no  proceed- 
ings prior  to  January  20, 1865.  A  certiorari^  issued  at  the 
instance  of  the  appellee,  brings  an  answer  by  one  of  the 
defendants  to  the  complaint,  filed  as  early  as  February ,  1862, 
and  nothing  more.  The  law  directs  what  shall  compose  the 
transcript  brought  to  this  court  on  an  appeal  taken,  as  this 
was,  in  term.  2  G.  &  H.,  §§  555,  559,  p.  271.  The  parties 
may  bring  less  if  they  agree,  but  they  cannot  require  this 
court  to  act  upon  it.  By  section  558  of  the  code,  the  ap- 
pellant may  bring  such  parts  of  the  record  as  he  chooses, 
but  this  court  would  be  trifling  were  it  to  act  upon  less  than 
is  necessary  to  enable  it  to  determine  whether  there  was 
available  error.  In  the  case  before  us,  it  is  utterly  impossi- 
ble to  determine  intelligibly  the  questions  sought  to  be 
presented  upon  this  paper.    Vanliew  v.  The  State^  10  Ind.  384. 

The  appeal  is  dismissed,  at  appellant's  costs. 

C.  H.  Burchenal,  for  appellant. 

J.  YaryaUy  for  appellee. 


The  State,  on  the  relation  of  Miller,  r.  Hadlby. 

s 

Officer. — Fajlube  to  Give  Bond. — Tho  failure  of  an  officer  to  give  bond 
within  ten  days  after  the  receipt  of  his  commission  renders  the  office 
Tacant  But  there  must  bo  an  actual  receipt  of  the  commission,  or  a  fail- 
.ure  to  receive  it  under  such  circumstances  as  wiU  justify  an  inference 
that  the  party  does  not  intend  to  receive  it,  or  that  he  does  intend,  by  his 
own  act)  to  postpone  the  day  of  giving  the  bond. 

Same. — A  mere  failure  to  call  at  the  office  of  the  Secretary  of  State  for  tlie 
commission  is  not  sufficient  evidence  of  such  an  intention. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Frazer,  J. — Miller  was,  in  OetobcTy  1866,  elected  as  his 
own  successor  in  the  office  of  prosecuting  attorney.  Tfis 
commission,  though  made  out  in  Novembery  was  not  sent  to 
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him,  nor  did  he  receive  it  until  April  6, 1867,  at  which  time 
ho  called  for  it.  On  the  12th  of  Aprily  the  Governor  re- 
garding a  vacancy  as  existing,  appointed  and  commissioned 
Hadlei/j  who  immediately  qualified,  and  on  the  15th,  took 
upon  himself  the  duties  of  the  office.  On  the  same  day, 
this  information  was  filed,  and  the  suit  commenced. 

Was  there  a  vacancy  when  Hadley  was  appointed?  As 
the  lawful  incumbent  of  the  office,  MHUer  could  rightfully 
act  until  his  successor  qualified,  which  the  latter,  (himself, 
in  this  case,)  could  do  within  ten  days  after  receiving  his 
commission,  and  which  period  had  not  elapsed  when  Had- 
ley was  appointed.  Until  that  period  expired,  there  was  no 
vacancy  to  be  filled  by  appointment.  The  failure  of  an 
officer  to  give  bond  within  ten  days  after  the  receipt  of  his 
commission,  which  renders  the  office  vacant,  (1  G.  &  H., 
164,)  and  thus  works  a  forfeiture  of  a  right,  cannot,  without 
a  disregard  of  all  authority,  be  held  to  contemplate  any- 
thing short  of  an  actual  receipt  of  the  commission,  or  a  fail- 
ure to  receive  it  under  such  circumstances  as  will  justify  the- 
belief  that  the  party  does  not  intend  to  avail  himself  of  it, 
or  does  intend,  by  his  own  act,  to  postpone  the  day  of  giving 
the  bond.  It  would  be  an  unsafe  rule  to  hold  a  mere  fail- 
ure to  call  for  the  commission  at  the  secretary's  office  as 
evidence  of  such  a  purpose. 

It  is  argued  that  the  agreed  statement  of  facts,  constitut- 
ing the  evidence  in  the  case,  shows  MiUer^s  right  to  exercise 
the  office  under  his  last  commission.  This  position  we  do 
not  deem  tenable,  but,  as  there  may  be  further  litigation,  it 
is  not  best  to  anticipate  by  now  stating  the  agreed  case,  as. 
fully  as  is  necessury  to  develop  the  reasons  of  our  opinion* 
upon  that  point. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial, 

C.  C.  NavCj  for  appellant. 

L.  M.  CampbeU,  for  appellee. 
Vol.  XXVII.— 82 
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KbNWORTHY  V.  STRmGER. 

Sexritv. — ^RsLEABE  Of  Peisonxe. — Where^ft  sheriff  releases  a  prisoner  who 
has  been  committed  to  his  custody  until  a  fine  should  be  paid  or  repleried, 
upon  the  promise  of  another  to  pay  the  fine,  he  caanot  maintain  an  action 
upon  the  promise. 

APPEAL  from  the  JBoone  Comnion  Pleas. 

Bay,  J. — The  appellant  alleged  in  his  complaint  that  one 
James  Stringer^j  the  son  of  the  appellee,  and  under  the  age 
of  twenty-one  years,  had  been  duly  convicted  of  having 
been  engaged  in  a  riot,  and  was  sentenced  to  stand  committed 
to  the  county  jail  of  Boone  county  until  a  fine  of  fifty  dol- 
lars and  the  costs  of  the  trial  were  paid  or  replevied;  that 
the  said  James  was  delivered  into  the  custody  of  the  appel- 
iknt,  the  sherifi'  of  said  county,  in  pursuance  of  the  judg- 
ment of  the  court,  and  that  thereupon  the  said  appellee 
4ipplied  in  person  to  the  appellant  to  relieve  the  said  James 
from  custody,  and  expressly  agreed,  in  consideration  there- 
of, to  pay  to  the  appellant  the  said  fine  and  costs;  that 
the  said  prisoner  was  accordingly  released,  and  entered 
into  the  service  of  his  father,  and  continued  therein  until 

the day  of  OctobeVy  186C,  when  the  appellee  removed 

him  from  the  county ;  that  the  appellant  had  been  compel- 
led to  pay  the  fine  and  costs,  wherefore  he  demands  judg- 
ment. A  demurrer  was  sustained  to  the  complaint  and 
judgment  rendered  for  the  appellee. 

The  case  presented  by  the  complaint  is  one  where  an 
-officer  has,  in  violation  of  his  duty,  permitted  a  prisoner 
to  escape,. and  then  sues  to  recover  the  consideration  which 
induced  the  illegal  act.  The  judgment  of  the  court  was 
that  the  prisoner  be  committed  until  his  fine  and  costs  were 
paid  or  replevied.  This  was  the  penalty  for  the  violation  of 
the  law,  of  which  the  criminal  had  been  guilty.  It  was  the 
iduty  of  the  appellant  to  execute  .the  sentence,  and  it  aeema 
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very  clear  that  he  cannot  maintain  an  action  for  money 
agreed  to  be  paid  him  for  a  violation  of  his  duty.  The  fact 
that  in  this  case  the  sheriff  intended  simply,  in  kindness,  to 
extend  the  time  for  the  payment  of  the  fine  and  costs,  cannot 
make  the  contract  valid.  The  consideration  was  illegal  and 
the  contract  cannot,  therefore,  be  enforced. 

The  judgment  b  afiirmed,  with  costs. 

A.  J.  Booncj  B.  W.  Harrison  and  L.  G.  Dougherty^  for  ap- 
pellant. 

G  C.  Navcy  for  appellee. 


HOBBALL  V.  SounPEB. 

DsoKDENTs'  Estates. — P&AcnoEw — Where  on  the  trial  of  iv  olaim  against  ab 
estate  it  appears  that  the  debt  is  against  the  administrator  personally, 
and  not  against  the  estate,  J adgment  should  go  for  the  defendant  A 
personal  judgment  against  the  administrator  is  erroneous. 

_  « 

APPEAL  from  the  Davie$8  Qommoii  Pleas. 

Elliott,  C.  J. — HcrraUy  the  appellant,  and  his  wife,  El- 
vira^ disagreed  and  separated,  but  were  not  divorced.  El- 
vira,  while  living  separate  and  apart  from  her  husband, 
sickened  and  died,  possessed  of  an  estate,  both  real  and 
personal,  to  which  she  became  entitled  on  the  death  of  a 
former  husband.  HorraUj  her  husband,  became  adminis- 
trator of  her  estate,  and  Scudder,  who  is  a  physician,  filed 
a  claim  against  the  estate  in  the  Court  of  Common  Picas 
for  |2o  65,  for  medical  services  rendered  said  Elvira  during 
her  last  sickness.  The  administrator  appeared  and  filed  an 
answer.  The  court  also  permitted  the  children  of  the  de- 
cedent, by  her  former  husband,  to  become  parties  delendants. 
Issues  were  made  and  subwtted  to  the  court  for  trial.    The 
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court  found  ^Hhat  the  defendanty  Thomas  Horrally  is  per- 
sonally indebted  to  the  plaintiff  in  the  sum  of  $25  65,  for 
medical  service  rendered  the  decedent  during  coverture 
with  the  defendant."  HorraU  interposed  a  motion  for  a 
new  trial,  which  the  court  overruled,  and  rendered  a  per- 
sonal judgment  against  him  for  $25  65  and  costs,  to  be 
levied  ''  out  of  his  own  goods  and  efiects,  and  not  out  of 
assets  of  the  decedent/'  To  all  of  which  HorraU  excepted, 
and  appeals  to  this  court. 

The  judgment  cannot  be  sustained.  HorraU,  personally, 
was  not  a  party  to  the  suit.  The  claim  of  the  plaintiff  was 
not  filed  against  him,  but  against  the  estate  of  EMra,  of 
which  he  was  the  representative.  The  plaintiff,  therefore, 
could  only  recover  by  showing  a  valid  claim  due  him  from 
the  decedent,  and  then  the  judgment  should  have  been 
against  HorraU  as  administrator,  and  not  a  personal  judg- 
ment. The  finding  of  the  court  is  for  the  estate,  and  no 
question  is  presented  on  that  finding  by  the  appellee. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  render 
judgment  for  HorraU,  as  administrator,  against  the  plaintiff 
below  for  costs. 

J.  W.  Burton,  for  appellant. 

J.  M.  Van  Trees,  for  appellee. 


HoRRALL  r.  MATTmaiiET  and  Another. 

The  same  point  is  decided  in  this  oaso  as  in  Jlorrall  t.  Seudder,  supra, 

APPEAL  from  the  Daviess  Common  Pleas. 
Elliott,  C.  J. — The  appellees  were  undertakers^  and  filed 
a  claim  in  the  Court  of  Common  Pleas  against  the  estate  of 
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Elvira  Horrall^  deceased,  for  a  coffin,  &c.,  furnished  for  her. 
The  appellant  was  the  administrator  of  the  estate.  On  the 
final  hearing,  the  court  rendered  a  personal  judgment 
against  the  appellant. 

The  case  is  precisely  the  same,  in  every  other  respect,  as 
that  of  Horrall  v.  ScuddeVj  ante  p.  499,  and  for  the  reasons 
given  in  that  case,  the  judgment  in  this  is  reversed,  with 
costs,  and  a  similar  judgment  ordered. 

J.  W.  Burton^  for  appellant. 

S.  H.  Taylor  J  for  appellee. 


Michael  v.  Thomas  and  Others. 

Attacbhsht. — ^SuiT  oir  Boitd. — In  a  suit  upon  an  attachment  bond,  the 
complaint  must  aver  that  the  damages  sued  for  are  unpaid. 

APPEAL  from  the  Fountain  Common  Pleas. 

Ray,  J. — This  was  an  action  upon  an  undertaking  exe- 
cuted by  the  appellees  in  aa  attachment  proceeding.  The 
condition  was  that  the  plaintifi*  in  that  proceeding  should 
prosecute  his  suit,  and  pay  all  damages  which  might  be  sus- 
tained by  the  defendant  in  the  suit,  if  the  proceedings 
should  prove  wrongful  and  oppressive.  The  complaint 
charged  that  the  judgment  in  attachment  had,  on  appeal  to 
this  court,  been  reversed  and  the  proceeding  declared  wrong- 
fal,  and  the  cause  remanded,  with  directions  to  the  court 
^  below  to  dismiss  the'  action,  and  alleging  damages.  A  de- 
murrer was  sustained  by  the  court  below  to  the  complaint 
in  this  cause.  It  is  claimed  by  the  appellees  that  the  damages 
are  not  properly  stated.  "We  think  the  demurrer  should 
not  have  been  sustained  on  that  ground.  The  appellant 
was  entitled  to-  at  least  nominal  damages  on  breach  of  the 
condition  of  the  bond,  and  the  complaint,  among  other  al- 


502  SUPREME  COURT  OF  INBIANA. 

Noble  «.  Murphy  and  Another. 

legations,  contains  an  averment  that  the  property  attached 
was  injured.  But  there  is  no  averment  that  the  damages 
have  not  been  paid.  As  the  express  condition  of  the  un- 
dertaking is  that  the  damages  shall  be  paid,  it  is  necessary 
that  the  complaint  should  deny  that  this  has  been  done.  It 
was  so  held  by  this  court  in  the  case  of  Love  v.  Kidwdly  4 
Blackf.  558,  and  the  rule  is  thus  stated  in  Drake  on  Attach- 
ments, §  168. 

The  demurrer  was,  therefore,  properly  sustained,  and  the 
judgment  must  be  affirmed,  with  costs. 

J.  McCabCy  for  appellant. 

L.  T.  3IiUery  for  appellees. 


Noble  r.  Murphy  and  Another. 

Appeal  prom  Jubticb  op  the  Peace. — Computation  op  Time. — ^In  oom- 
puting  the  thirty  days  within  which  an  appeal  may  be  taken  fh»m  the 
judgment  of  a  justice  of  the  peace,  the  day  of  entering  the  judgment 
should  bo  excluded. 

APPEAL  from  the  Knox  Circuit  Court.  • 

Greoort,  J. — ^A  judgment  was  rendered  against  the  ap* 
pellant  by  the  mayor  of  the  city  of  Vincennes  on  the  8d  of 
3Iarchy  1866.  An  appeal  was  taken  on  the  2d  of  April  then 
next  following,  to  the  court  below*  On  motion  of  the 
appellees,  the  appeal  was  dismissed,  on  the  ground  that  it 
was  not  taken  within  thirty  days  from  the  rendition  of  the 
judgment  by  the  mayor.  The  code  provides  that  "the  time 
within  which  an  act  is  to  be  done,  as  herein  provided,  shall 
be  computed  by  excluding^he  first  day  and  including  the 
last."  2  G.  A  H.,  §  787,  p.  832.  The  justices'  act  requires 
that  the  appeal  must  be  taken  "  within  thirty  days  from  the 
rendition"  of  the  judgment.  2  G.  &  H.,  §  64;  p.  698.  The 
same  act,  (which  also  governs  proceedings  before  mayors 


MAY  TERM,  1867.  608 

Funk  V.  Hetfield  and  Another. 

of  cities,)  provides  that  ^<  in  all  cases  not  in  this  act  special] j 
otherwise  provided,  proceedings  before  jastices  shall  be 
governed  by  the  practice  and  nsages  of  circuit  courts,  and 
the  rules  of  the  common  law,  so  far  as  the  same  are  in  force 
in  this  State/'  2  Q.  &  H.,  §  75,  p^  600.  "  The  practice  and 
usages  of  circuit  courts,'^  embrace  the  provisions  of  the  code.- 
The  rule  for  the  computation  of  time,  as  fixed  by  the  code, 
is  therefore  applicable,  and  must  govern  in  determining  the 
time  within  which  appeals  may  be  taken  from  the  judg- 
ments of  mayors  of  cities,  and  of  justices.  See  Faure  v.  The 
United  States  JExpress  Co.,  23  Ind.  48.  Excluding  the  3d  day 
of  March,  the  day  on  which  the  judgment  was  rendered,  the. 
appeal  was  in  time.  The  Circuit  Court  erred  in  dismissing 
the  appeal. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  proceed  in  the  cause. 

J.  C.  Denny y  for  appellant. 


Funk  v.  Hetfield  and  Another. 

CovxTY  BoAED. — APFR0FEIATI058  VOB  Soldixe's  FAMILIES. — ^An  order  of 
ike  board  of  commissionerB  of  a  county,  appropriating  a  certain  snm  td 
the  support  of  the  families  of  soldiers,  is  a  contract  with  those  who  en- 
list on  the  faith  of  the  order,  and  cannot  be  rescinded  by  the  board. 

APPEAL  from  the  Kosciusko  Circuit  Court. 

GBEQoar,  J. — ^This  was  a  proceeding  in  the  court  below 
by  the  appellees  against  the  appellant,  as  auditor  of  Kosci- 
mko  county,  to  compel  the  payment  of  an  appropriation 
made  by  the  board  of  commissioners  of  that  county  for  the 
support  of  soldier's  families.  Hetfield  volunteered  after  the 
order  was  made,  and  partly  in  consideration  thereof.  The 
main  question  argued  by  counsel,  and  presented  by  the 


504  SUPREME  COURT  OP  mDIAlfA. 

Funk  V.  Heifield  and  Another. 

record,  is  this :  Did  the  order  of  the  county  commissioners, 
under  the  facts  averred,  amount  to  a  contract?  This  ques- 
tion was  very  fully  considered  by  us  in  The  Board  of  Com- 
missioners of  Adams  Co.  v.  MertZy  ante  p.  103,  and  for  the 
reasons  given  in  that  case,  we  think  the  Circuit  Court  in 
the  case  at  bar  did  right. 

The  Board  of  Commissioners  of  Kosciusko  county  at- 
tempted to  rescind  their  order  in  March,  1865.  It  is  but 
just  to  them  to  say,  that  this  order  of  rescission  was  not 
made  until  after  the  passage  of  the  act  of  March  4, 1865, 
for  the  relief  of  the  families  of  soldiers,  seamen  and  marines. 
Acts.  1865,  p.  98.  But  the  legislature  had  no  power  to  in- 
validate the  contract,  and  therefore  the  act  referred  to  is  no 
legal  justification  for  the  action  of  the  commissioners. 

The  judgment  is  affirmed,  with  costs. 

Frazer,  J.,  dissenting. — ^I  did  not  assent  to  the  principle 
held  by  the  majority  of  the  court  in  The  Board  of  Commis- 
sioners of  Adams  Co.  v.  31ertz,  supra,  that  the  power  con- 
ferred on  county  boards  to  make  appropriations  for  the 
maintenance  of  families  of  soldiers,  implied  the  power  to 
make  contracts  to  that  effect,  thus,  surrendering  the  dis- 
cretion upon  the  subject  conferred  by  the  act  of  May  11, 
1861.  I  do  not  now  propose  to  repeat  the  reasons  then 
given  for  my  dissent,  nor  do  I  doubt  that  the  conclusion  of 
the  majority  in  the  present  case  is  a  necessary  result  of  the 
ruling  in  that  case;  that  it  evinces  already  one  of  the 
fruits  of  that  ruling.  In  full  view  of  the  fact  that  counties 
all  over  the  State  had  made  appropriations  for  this  purpose, 
some,  as  in  this  case,  extending  it  to  all  such  fEunilies  resi- 
dent in  the  county,  others  confining  it  to  the  fami- 
lies of  those  who  entered  the  iirmy  to  the  credit  of  the 
eounty,  as  in  the  former  case,  the  legislature  deeming  the 
burden  one  which  should  be  borne  by  the  whole  State,  pro- 
vided for  it  by  the  act  of  1865,  making  thereby  a  more 
liberal  allowance  than  the  local  authorities,  generally,  had 
felt  able  to  make.    That  this  was  intended  to  take  the  place 
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of  local  appropriations  is  not  doubted,  and  that  that  act 
would  not  have  been  passed  in  the  form  it  was,  if  there  had 
been  any  apprehension  that  such  county  appropriations  had 
the  effect  of  contracts,  is  very  clear.  The  last  act  is,  there- 
fore, a  legblative  construction  of  the  first,  and  some  evi- 
dence of  what  was  meant  by  the  first.  But  the  family,  on 
the  passage  of  the  last  act,  becomes,  under  the  ruling  of  this 
court  in  the  Mertz  case,  entitled  to  both  provisions,  in  the 
present  case  $19  per  month,  No  right  minded  man  will 
grudge  it  to  this  particular  class  of  persons,  it  is  true.  But 
the  rule  of  statutory  construction  upon  which  it  is  based 
must,  if  adhered  to,  be  applied  as  well  to  others  as  to  sol- 
diers, and  like  all  bad  precedents  it  will  defeat  the  legisla- 
tive will  in  ether  cases  to  be  deplored,  and  result  in  mis- 
chief not  to  be  foreseen.  For  this  reason,  I  agmn  resist  it, 
as  before. 

G.  W.  FraiseTj  for  appellant. 

U.  Haymondy  for  appellees. 


Cantwell  v.  Thb  Statb. 

APPEAL  from  the  Owen  Common  Pleas. 

Fbazeb,  J. — The  paper  intended  as  an  affidavit,  on  which 
the  information  was  founded,  5id  not  appear  to  have  been 
sworn  to.  It  was  no  affidavit.  The  court  below,  therefore, 
erred  in  refusing  to  quash  the  information.  The  informa- 
tion itself  was  essentially  defective,  for  the  reasons  given  in 
IH,pton  V.  The  State^  ante  p.  429. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  quash,  &c. 

F.  T.  Brotoriy  for  appellant. 

i>.  U.  WUUamsony  Attorney  General,  for  the  State. 
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27   607\ 

i^^l        Daknall  v.  The  Btatb  on  the  relation  of  Ayebs  and 

Another. 

APPEAL  from  the  Marion  Common  Pleaa. 

Gregory,  J. — ^This  action  was  prosecuted  by  the  reIatol« 
against  the  appellants  for  alleged  breaches  of  the  bond  of 
Damally  as  principal,  and  Arnoldj  as  surety,  conditioned 
that  the  former  would  faithfully  discharge  the  duties  of  his 
trust  as  administrator,  with  the  will  annexed,  of  the  estate 
of  one  3Iary  BeUy  deceased.  There  was  a  demurrer  over- 
ruled to  the  complaint,  and  this  is  assigned  for  error,  but 
the  objection  to  the  complaint  has  been  obviated  by  the 
amended  record  certified  to  this  court  in  answer  to  a  certio^ 
rariy  and  need  not  therefore  be  noticed. 

One  of  the  breaches  complained  of  id,  that  Damatt  was 
secretly  conniving  with  Arnold  to  allow  the  latter  a  false  and 
fraudulent  claim  against  the  estate,  then  on  file,  although 
the  same  had  been  adjudicated  fully  in  the  court  below 
and  rejected,  on  the  verdict  of  a  jury,  a  certified  transcript 
whereof  was  made  a  part  of  the  complaint.  By  the  trans- 
cript thus  filed,  it  appears  that  DarnaUj  as  administrator  of 
Belly  had  admitted  the  pretended  claim  of  Amoldy  and  had 
made  a  settlement  in  the  Common  Pleas  Court,  in  which 
he  was  allowed  credit  for  the  amount  of  AmcMs  claim 
thus  admitted.  In  a  bill  filed  by  the  relators  against  Dor- 
naU  and  Amoldy  the  appellants,  that  settlement  was  set  aside, 
and  AmoUTs  claim  disallowed  in  the  final  decree,  except 
|50,  found  by  the  jury  in  their  verdict  to  be  due  to  Arnold 
from  the  estate  of  J3eZ^,  for  services  in  the  last  illness  of 
deceased.  The  appellants,  in  one  paragraph  of  their  ans- 
wer in  the  case  in  judgment,  set  up  this  pretended  indebted- 
ness of  the  estate  of  Bell  to  Arnold.  The  relators  replied, 
in  addition  to  the  general  denial,  by  way  of  estoppel,  tiie 
foregoing  a^udication  and  disallowance  of  Arnold's  claim, 
making  the  above  mentioned  transcript  a  part  of  the 
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replj.  The  appellants  offered  to  prove  the  correctness 
of  Amdd^s  claim^  but  admitted  in  open  court  that  it 
was  the  same  claim  adjudicated  in  the  proceedings  and 
judgment  set  forth  in  the  transcript  made  a  part  of  the 
complaint  and  replj.  The  court  refused  to  admit  the 
offered  testimon  j,  and  this  is  assigned  for  error.  But  for 
the  admission,  under  the  issues,  the  appellants  would  have 
been  entitled  to  go  into  the  evidence  of  the  correctness  of 
AmolcPs  account  against  the  estate  of  Bell.  The  admission 
made  it  manifest  that  the  evidence  offered  could  not  avail 
the  appellants,  and  if  the  court  below  was  in  error  in  re- 
jecting it,  yet  the  error,  if  any,  being  hamxless,  will  not 
reverse  the  judgment. 

The  judgment  is  affirmed,  with  costs,  and  ten  per  cent« 
damages. 

G.  C.  NavCy  for  appellant. 

X.  M.  Campbdl  and  J.  F.  Sadlet/y  for  appellees. 


Bharpe  v.  Shakpe's  Administrator. 

Agbeso  Cabs. — Under  section  886  of  the  code,  parties  may  submit  any  mat- 
ter of  oontroTcrsj  to  a  court  having  jurisdiction  of  the  subject  in  dispute, 
upon  an  agreed  statement  of  facts,  without  pleadings,  but  an  affidavit  that 
the  oontroTersy  is  real  is  necessary  to  give  the  court  Jurisdiction. 

APPEAL  from  the  Morgan  Common  Pleas. 

Elliott,  C.  J. — The  record  before  us,  after  entitling  the 
cause  as  ^^Harriet  Sharpe  v.  James  Sharpe^  administrator  of 
Joseph  Sharpe  J  deceased,  proceeds  thus:  "Now  comes  the 
plaintiff,"  &c.,  "  and  the  defendant  also  comes,"  &c.,  "  and 
this  cause  is  submitted  to  the  court  for  trial  on  the  follow- 
ing agreed  statement  of  facts."    Then  follows  the  agree- 
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ment  between  the  parties,  and  judgment  of  the  court  for 
the  plaintilF.  If  any  cause  of  action,  or  other  pleading, 
was  filed  against  the  estate  in  the  court  below,  it  does 
not  appear  in  the  record.  A  question  is  presented  by 
the  agreement,  but  it  does  not  appear  that  any  issue  was 
made  between  the  parties  involving  such  question.  Section 
886  of  the  code,  (2  G.  &  H.  222,)  authorizes  parties,  by 
agreement,  "  to  submit  any  matter  of  controversy  between 
them,  to  any  court  that  would  otherwise  have  jurisdiction 
of  such  cause,  upon  an  agreed  statement  of  £Etcts,  to  be 
made  out  and  signed  by  the  parties;  but  it  must  appear  by 
the  affidavit  that  the  controversy  is  real,  and  the  proceedings 
in  good  faith,  to  determine  the  rights  of  the  parties."*  No 
pleadings  are  required  in  such  cases,  but  the  affidavit  refer- 
red jto  is  necessary  to  give  the  court  jurisdiction  of  the  case, 
and  the  power  to  hear  and  determine  the  question  involved, 
and  render  judgment,  without  pleadings.  But  here  the 
record  does  not  show  that  such  an  affidavit  was  filed.  No 
question,  therefore,  is  properly  presented  for  the  decision 
of  this  court. 

The  appeal  is  dismissed,  with  costs. 

W.  B.  Harrison  and  W.  8.  Shirley,  for  appellant. 

J.  E.  NcDoncddj  A.  L.  Eoache,  D.  Sheeks  and  F.  P.  A, 
PhillipSj  for  appellee. 


Sammons  and  Others  v.  Newman  and  Odiers. 

Suit  on  Replktin  Bond. — Where  in  an  action  upon  a  replevin  bond  a  trans- 
cript of  the  proceedings  in  the  repIcTin  suit  is  filed  with  the  complaint, 
it  should  be  stricken  out  on  motion. 

Same. — Plxas  in  Mitioation. — ^Pleas  which  do  not  go  in  bar  of  the  action, 
but  only  in  mitigation  of  damages,  are  not  allowable  in  such  actions. 

Saiix. — Dbtenses. — Where  the  plaintilF  in  replcTin  has  obtained  pooseaaion 
of  the  property  under  his  writ,  neither  he  nor  his  sureties  can  be  pen&ii» 
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ted  to  allege,  in  defense  of  an  action  upon  the  bond,  tliat  no  suit  was 
pending  when  the  bond  was  executed,  because  no  writ  of  summons  ever 
issued  in  the  replevin  suit. 

APPEAL  from  the  Decatur  Circuit  Court. 

Prazer,  J. — This  was  a  Buit  on  a  replevin  bond.  The 
appellant  does  not  give  us  the  advantage  of  any  argument 
in  his  behalf. 

1.  The  first  error  assigned  is  upon  the  overruling  of  a 
demurrer  to  the  complaint.  We  can  perceive  no  possible 
objection  to  it,  except  that  it  has  annexed  to  it  a  copy  of 
almost  the  entire  record  of  the  replevin  suit.  This  ought 
to  have  been  stricken  out  by  the  court  upon  its  own  motion, 
but  it  is  not  cause  of  demurrer. 

2.  Demurrers  were  sustained  to  two  paragraphs  of  the 
answer  which  alleged  matter,  not  in  bar,  but  in  mitigation, 
and  thi8  is  assigned  for  error.  The  ruling  was  correct. 
There  is  no  warrant  for  such  pleading  in  such  a  case. 

8.  A  motion  for  a  new  trial  upon  the  insujBBlciency  of  the 
evidence  was  overruled,  which  is  the  remaining  error  as- 
signed. A  bill  of  exceptions  contains  a  part  of  the  evi- 
dence only,  i,  6.,  it  purports  to  contain  ^'all  the  evidence  as 
to  the  pendency  of  the  action  of  replevin,"  and  it  is  stated 
that  "  no  process  or  summons  in  said  action  was  given  in 
evidence  or  shown  therein."  We  have  not  determined  that 
we  can  properly  decide  whether  or  not  a  case  should  be  re- 
versed on  the  evidence  unless  the  whole  evidence  is  before 
us.  But  in  this  case,  if  it  did  distinctly  appear,  from  the 
whole  evidence,  that  no  writ  of  summons  had  ever  issued  in 
the  replevin  suit,  and  that  therefore  that  suit  was  not  begun 
when  the  replevin  bond  was  given,  it  would  not  avail  the 
appellants.  To  allow  them  to  avoid  liability  on  their  bond 
upon  that  ground,  would  be  to  give  judicial  sanction  to  the 
perpetration  of  a  palpable  fraud  upon  the  other  party.  By 
the  bond,  the  plaintiffi  in  that  suit  obtained  the  possession 
of  the  property.  Shall  they  now  be  permitted  to  say,  "  we 
had  no  replevin  suit  pending,  the  sheriff  had  no  right  to 
take  the  property  and  deliver  it  to  us,  the  bond  was  un- 
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authorized,  aud  we  are  not  bound}"  Nor  are  the  snieties 
in  any  better  position  in  law  to  controvert  the  pendency 
of  the  replevin  suit.  The  bond  itself  shortly  recites,  or 
rather  assumes,  that  that  action  was  then  pending.  It  is 
entitled  of  that  cause,  as  in  the  Decaiur  Circuit  Court;  the 
undertaking  is  that  the  plaintiffs  therein  will  prosecute  ''this 
action,"  and  return  the  property,  if  return  be  adjudged, 
and  pay  the  defendant  such  sums  as  he  may  recover  in 
"this  action."  Trimble  v.  The  SUUe^  4  Blackf.  435;  Sherry 
V.  Foresman,  6  id.  56 ;  and  Sumpter  v.  WilsoTij  1  Ind.  144,  are 
cases  in  point,  and  are  decisive  against  the  appellants. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

J.  S.  Scobeyj  for  appellants. 

C.  Ewing^  T.  A.  BendrickSf  0.  B.  Mord  and  A.  W.  Sen- 
dricks^  for  appellees.  , 
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Jokes,  Auditor  of  Benton  County,  and  Another  v.  Suioieb. 

Injunction. — Where  one  appeals  to  a  court  of  equity  for  an  injanetioii,  he 
must  rely  upon  some  substantial  equity,  and  cannot  avail  himself  of 
naked  irregularities,  or  the  neglect  of  mere  foms,  to  shield  himself  fhNB 
a  liability  confessed  to  be  just. 


APPEAL  from  the  Benton  Cirouit  Court 

Frazer,  J. — This  was  a  complaint  by  Summer  againat  the 
auditor  and  treasurer  of  Benton  county,  to  prevent,  by  in- 
junction, the  collection  of  taxes  charged  agaiufit  him  upon 
the  tax  duplicate.  He  avers  that  the  auditor,  <^  without 
right,  and  contrary  to  law,  added  to  the  amount  of  the  as- 
sessment list  sworn  to  and  returned  by  the  plainti^"  $7,000 
for  the  year  1860,  and  $10,842  for  the  year  1861 ;  that  he 
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has  paid  all  taxes  legally  asseased  against  him;  that  the 
treasurer  has  seized  his  property,  &c. 

The  third  paragraph  of  the  answer  shows,  by  averment, 
that  the  plaintiff's  taxable  personal  property  for  1860  and 
1861  actually  was  as  charged  on  the  daplieate&  for  those 
years ;  that  the  plaintiff's  lists  for  those  years  were  erroneous, 
stating  the  particulars  wherein,  showing  gross  nndorvalu- 
ations,  and  that  large  quantities  of  property  had  been  by 
him  wholly  omitted  from  the  lists  made  and  returned  by 
him  to  the  assessor,  and  that  the  increase  complained  of 
had  been  made  by  order  of  the  county  board  of  equaliza- 
tion, duly  entered.  A  demurrer  having  been  sustained  to 
this  paragraph,  the  question  thus  raised  is  brought  here  for 
our  consideration. 

The  only  ground  upon  which  the  action  of  the  court  below 
is  sought  to  be  sustained  is,  that  the  auditor,  upon  notice,  and 
not  the  board  of  equalization  without  notice,  had  lawful  au- 
thority to  correct  undervaluations  aAd  omissions  of  prop- 
erty returned  for  taxation  by  individuals.  1  G.  &  H.  §§  86, 
91,  p.  96.  Though  this  is  the  only  question  argued  by  coun- 
sel, we  think  that  the  case  does  not  call  for  or  depend  upon 
its  decision.  A  tax-payer  who  admits,  as  the  plaintiff  by 
this  demurrer  does,  that  in  returning  a  list  of  his  taxables, 
required  by  law  to  be  true,  as  to  the  number  and  value  of 
the  items  of  his  personal  property,  he,  by  mistake,  gave  700 
cattle  as  of  the  value  of  $7,000,  which  were  in  truth  of  the 
value  of  $14,000 ;  2,000  bushels  of  com  as  worth  $300,  when 
in  &ct  he  had  three  times  the  quantity,  of  four  times  the  val- 
ue ;  who  places  his  hay  at  |40,  being  one-tenth  of  its  actual 
value,  and  so  on,  may  possibly  find,  in  the  strictness  of  the  law, 
some  method  of  avoiding  the  payment  of  the  full  amount 
of  the  taxes  which  are  justly  due  by  him  to  the  government 
which  protects  him  in  his  possessions,  and  which  have  been 
correctly  charged  to  him  in  the  proper  office,  if  it  was  not 
in  the  exact  manner  required  by  the  rigid  letter  of  the  stat- 
ute. But  when  he  appeals  to  a  court  of  equity,  and  invokes 
its  extraordinary  writ  of  injunction,  he  must  rely  upon 
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some  sabstantial  equity,  and  cannot  avail  himself  of  naked 
irregularities,  or  the  neglect  of  mere  forms,  to  shield  him- 
self from  a  liability  confessed  to  be  just.  It  would  be  diffi- 
cult to  ima^ne  a  case  more  utterly  barren  of  equity  than 
this,  if  this  answer  be  true.  He  committed  serious  errors 
in  his  lists,  which  in  conscience,  and  as  a  good  citizen,  he 
ought  voluntarily  to  have  corrected,  but  did  not.  They 
were  corrected,  and  now  he  asks  to  be  secured  in  an  ad- 
vantage as  the  fruit  of  his  own  blunder,  merely  because  the 
correction,  though  just,  was  directed  by  the  wrong  an- 
thority  and  without  notice  to  him.  The  writ  of  injunction 
cannot  issue  for  such  a  purpose  without  disregarding  both 
principle  and  authority.  JEJwing  v.  Batzner^  24  Ind.  409; 
Harrison  v.  Haas^  25  id.,  281.  The  case  of  The  Chicago^  ^c, 
B.  JB.  Co,  V.  Prary,  22  El.  84,  was  much  like  this  in  its  facts,  ex- 
cept that  there  was  no  admission  that  the  taxes  were  proper 
in  themselves.  The  record  was  merely  silent  on  that  point. 
The  injunction  was  refused.  The  decision  is  put  upon  solid 
grounds  of  public  policy,  and  the  jurisdiction  of  equity  in 
the  case  held  not  to  exist.  See,  also,  McBride  v.  The  City 
of  Chicago^  id.  574. 

The  decisions  of  this  court  heretofore,  in  restraining  the 
collection  of  taxes,  have  gone  to  the  utmost  extent  of  au- 
thority. If  we  should  now  take  the  step  required  in  this 
case  to  sustain  the  ruling  below,  we  would  be  without  the 
support  of  either  reason  or  precedent,  and  the  collection  of 
public  taxes  would,  upon  the  warrant  thus  given,  be  con- 
stantly arrested  at  the  instance  of  those  who  seek  to  escape 
their  just  share  of  the  public  burdens. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
third  paragraph  of  the  answer. 

H.  W.  Chase  and  J.  A.  WUstachj  for  appellants. 

J.  E.  McDonaldy  A.  L,  Boaehe  and  D.  SheekSy  for  appel- 
lee. 


MAT  TERM,  1867.  518 

The  Pittoburgh,  Fort  Wayne  and  Chicago  Railway  Co.  v.  Yining'a  Adm'r. 


The  Pittsburgh,  Fort  Wayne  and  Chicago  Railway  Com- 
pany I?.  Vining's  Administrator. 

IHJUAY  TO  Child.— Negligjencjb. — In  a  complaint  for  an  injury  to  a  child 
of  tender  years,  it  is  sufficient  to  aTer  that  the  injury  happened  without 
the  fault  of  the  parents,  with  whom  the  child  resided. 

Saub. — If  the  fikult  or  neglect  of  the  parents,  or  other  persons  having  the 
custody  of  the  child,  causes  or  contributes  to  the  injury,  no  action  will 
lie,  unless  the  injury  be  willful. 

SASiE.-^The  unnecessary  exposure  to  known  danger  of  a  child  incapable  of 
exercising  the  care  and  judgment  of  mature  years,  is  an  a«ct  of  negli- 
gence sufficient  to  defeat  a  recoTery,  unless  the  injury  be  willful. 

Same. — Parent  or  Guardian  Must  Sue. — Under  section  27  of  the  code,  an 
action  for  damages  for  causing  the  death  of  a  child  must  be  brought  by 
the  father,  or  in  case  of  his  death  or  desertion  of  his  family,  by  the 
mother,  or  by  the  guardian  for  his  ward. 

Same. — If  there  be  no  father  or  mother  or  guardian,  then  an  administrator 
may  sue,  under  section  784  of  the  code.  And,  in  either  event,  the  limita- 
tion of  the  action,  the  amount  of  recoTcry,  and  the  distribution  thereof, 
will  be  goYcrncd  by  the  proTisions  of  section  784. 

Same. — The  word  "child,"  as  used  in  section  27,  is  not  equiralent  to  the 
word  minor,  but  must  be  limited  to  persons  under  age  who  are  dependent 
for  support,  protection,  &c.,  upon  their  parents.  It  would  not  include 
one  who,  though  a  minor,  had  assumed  the  responsibilities  of  the  head  of  a 
family.^ 

APPEAL  from  the  Allen  Circuit  Court. 

Ray,  3  .-r—The  appellee  filed  his  complaint  as  follows,  in 
the  Allen  Circuit  Court:  "The  plaintiflT,  as  administrator  of 
Alexander  Vining^  deceased,  complains  of  said  defendant 
and  says,  that  on  the  8d  day  of  Julyj  1868,  the  said  Alex- 
ander Viningy  then  being  an  infant  of  seven  years  of  age, 
and  without  the  fault  or  neglect  of  his  parents,  with  whom 
he  then  resided,  was  casually  upon  the  railway  track  of  the 
defendant,  at  a  public  crossing  or  highway  over  said  track,, 
in  Allen  county,  Indiana;  that  said  defendant  was  then  run- 
ning a  locomotive  and  train  of  cars  over  and  along  said 
track,  and  the  plaintifi'  avers,  that  while  said  Alexander  was 
upon  said  track,  at  said  public  crossing  as  aforesaid,  he  could 
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be  distinguifihed  by  the  agents  and  eervants  of  said  defend- 
ant, then  running  said  locomotive  and  train,  for  a  distance 
of  more  than  half  a  mile  from  said  crossing,  within  which 
distance  said  locomotive  and  train  could  have  been  stopped, 
yet  the  defendant  wrongfully,  negligently  and  carelessly, 
without  giving  any  warning,  or  in  any  way  att^npting  to 
stop  said  train,  and  while  said  child  might  have  been,  and 
was,  seen  by  the  defendant's  servants  then  running  said 
locomotive  and  train,  ran  the  said  locomotive  and  train 
against  and  over  the  said  child,  and  thereby  so  iiyured  and 
maimed  said  child  that  it  died  thereof,"  &c. 

The  appellant  demurred  to  the  complaint  on  the  grounds, 
first,  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action ;  second,  that  the  plaintiff  had  not  the  legal  ca- 
pacity to  sue  as  administrator  of  an  infant;  and,  third,  that 
there  was  a  defect  of  parties  plaintiff  in  this,  that  the  right 
of  action  was  in  Vining^  the  father  of  the  infant,  and  not  in 
the  administrator.  It  is  objected  that  the  complaint  does 
not  aver  that  the  child  was  not  guilty  of  negligence.  It  does 
aver  that  he  was  on  the  track  without  the  fault  or  negligence 

^  of  his  parents,  with  whom  he  resided.    If  a  child  of  that* 
tender  age  were  wrongfully  upon  the  track,  so  as  to  fasten 
the  charge  of  negligence  upon  either  the  child  or  the  parents, 
while,  as  a  question  of  fact,  the  neglect  would  be  that  of  the ' 

^  parents,  the  law  would  impute  it  to  the  child.  Where  an 
infant  of  tender  years  is  unnecessarily  exposed  to  danger 
which  it  has  not  the  judgment  to  avoid,  the  neglect  must, 
in  fact,  be  the  omission  of  tiiie  person  having  the  child  in 
custody,  in  thus  exposing  it.  We  think,  therefore,  that  the 
allegation  being  matter  of  fact,  and  not  of  law,  it  was 
proper  that  the  averment  should  be  made  as  to  the  custo- 
dians of  the  child,  rather  than  as  to  the  infant  itself.  This 
position  seems  to  us  to  be  fully  sustained  by  the  authorities. 
In  the  case  of  SoUy  v.  The  Boston  GadigU  Co.j  8  Gray 
128,  an  action  was  brought  by  an  infant  of  nine  years  of 
Age,  by  her  father  and  next  friend,  for  personal  injury  oc- 
•casioned  to  lier  by  .the  escape  of  gas,  while  she  was  of  right 
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in  her  father's  dwelling  house.  Upon  the  question  of  neg- 
ligence, this  language  occurs  in  the  opinion  of  the  court: 
^  Nor  does  it  make  any  difference  that  the  plaintiff  is  a 
minor.  She  was  under  the  care  of  her  father,  who  had  the 
custody  of  her  person,  and  was  responsible  for  her  safety. 
It  was  his  duty  to  watch  over  her,  guard  her  from  danger, 
and  provide  for  her  welfare,  and  it  was  hers  to  submit  to 
his  government  and  control.  She  was  entitled  to  the  benefit 
of  his  superintendence  and  protection,  and  was  conse- 
qnently  subject  to  any  disadvantages  resulting  from  the  ex- 
orcise of  that  parental  authority  which  it  was  both  his  right 
and  duty  to  exert.  Any  want  of  ordinary  care,  therefore, 
on  his  part,  is  attributable  to  her,  in  the  same  degree  as  if  she 
were  acting  wholly  for  herself."  The  same  ruling  was  made 
in  Wright  v.  The  Maiden  and  Mdrose  i?.  JR.  Co,y  4  Allen  283. 
The  rule  that  the  plaintiff  is  not  required  to  show  any 
higher  degree  of  care  on  his  part  than  could  reasonably  be 
expected  from  such  a  person,  announced  in  I/ynch  v.  iVur- 
diny  1  Q.  B.  29,  and  which  was  questioned  in  I/ygo  v.  NeW" 
bddj  9  Exch.  302,  does  not  seem  to  be  followed  in  the  later 
cases  in  England.  Waite  v.  The  North  Eastern  Haihoay  Co.^  96 
Eng.  Com.  L.  719 ;  Singleton  v.  7%6  JEastem  Counties  Railway 
Co.y  97  Eng.  Com.  L.  287.  In  the  case  of  Hughes  v.  Macfie, 
2  Hurls.  &  Colt.  744,  it  appeared  that  there  was  a  public 
street  in  Liverpool,  over  the  whole  of  which,  from  fence  to 
fence,  the  ]^ublic  had  the  right  of  way,  subject  to  the  exist- 
ence of  certain  cellars.  On  one  side  of  the  street  was  a 
foot  path,  on  the  other  side  no  foot  path,  but  the  cellars 
alluded  to,  which  made  that  side  less  commodious  as  a  way. 
Still  the  public  had  the  right  to  pass  there.  The  defendant, 
who  was  the  occupant  of  a  house  and  cellar  on  this  latter 
side,  took  off  the  flop,  or  cover,  of  his  cellar  and  placed  it 
against  the  wall  on  the  same  side,  nearly  upright,  so  that  it 
could  easily  be  pulled  over.  Hughes j  the  plaintiff,  a  child 
of  five  years  of  age,  by  playing  on  it  and  jumping  from  it, 
pulled  it  over  on  him  and  was  hurt  severely.  The  court 
say :  "  Had  he  been  an  adult,  it  is  clear  he  cpuld  have 
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tained  no  action.  He  would  have  voluntarily  meddled^  for 
no  lawful  purpose,  with  that  which,  if  left  alone,  could  not 
have  hurt  him.  He  would  therefore,  at  all  events,  have 
contributed  by  his  own  negligence  to  his  damage.  We 
think  the  fact  of  the  plaintiff  being  of  tender  years  makes 
no  difference."  Li  the  late  case  of  Mangan  v.  Atterton^ 
Law  R.  Ex.  Vol.  1,  239,  where  the  defendant  exposed  in 
a  public  place  for  sale,  unfenced  and  without  superintend- 
ence, a  machine  which  might  be  set  in  motion  by  any 
passer  by,  and  which  was  dangerous  when  in  motion,  the 
plaintiff,  a  boy  four  years  old,  by  the  direction  of  his 
brother,  seven  years  old,  placed  his  jSngers  within  the  ma- 
chine, while  another  boy  was  turning  the  handle  which 
moved  it,  and  his  fingers  were  crushed.  It  was  held  that 
the  plaintiff  could  not  maintain  any  action  for  the  injury. 
Bkamwell,  B.,  said :  "  The  defendant  is  no  more  liable  than 
if  he  had  exposed  goods  colored  with  a  poisonous  paint, 
and  the  child  had  sucked  them.  It  may  seem  a  harsh  way 
or  putting  it,  but  suppose  this  machine  had  been  of  a  very 
delicate  construction,  and  had  been  injured  by  the  child's 
fingers,  would  not  the  child,  in  spite  of  his  tender  years, 
have  been  liable  to  an  action  as  a  tortfeasor?^' 

The  doctrine  of  Lynch  v.  Nurdin,  stipra^  has  been  fol- 
lowed to  some  extent,  however,  by  the  courts  of  ConnedU 
cut,  Vermont  and  Pennsylvania.  In  Neio  Torky  however,  the 
same  rule  is  recognized  as  in  Massachusetts.  In  Sartfield  v. 
Boper,  et  al.^  21  "Wend.  615,  it  was  held  "that  although 
the  child,  by  reason  of  his  tender  age,  be  incapable  of  using 
that  ordinary  care  which  is  required  of  a  discreet  and  pru- 

^dent  person,  the  want  of  such  care  on  the  part  of  the  pa- 
rents and  guardians  of  the  child  furnishes  the  same  answer 
to  an  action  by  the  child,  as  would  its  omission  on  the  part 
of  the  plaintiff  in  an  action  by  an  adult."    It  seems  to  us 

That  the  imnecessary  exposure  to  known  danger  of  a  child 
incapable  of  exercising  the  care  and  judgment  of  mature 
years,  is  in  itself  an  act  of  negligence  on  the  part  of  the 
parent  sufiicient  to  defeat  a  recovery,  unless  the  injury  be 
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willful.  The  demurrer  assigning  for  cause  the  insufficiency 
of  the  facts  stated  in  the  complaint  was,  we  think,  properly 
overruled,  the  complaint  expressly  denying  such  neglect. 

The  next  question  is  as  to  the  right  of  action,  whether  it 
is  given  by  statute  to  the  parent  or  to  the  administrator. 
This  question  was  decided  by  this  court  in  the  case  of  the 
Ohio,  ^c,  B.  jR.  Co.  v.  TindaU,  18  Ind.  366,  where  it  was  held 
that  section  27, 2  G.  &  H.  p.  56,  confined  the  right  of  action 
to  the  parent,  where  the  injury  occurred  to  a  minor,  and  that 
section  784,  id.,  p.  330,  authorized  the  action  by  the  admin- 
istrator in  case  of  an  adult.  As  in  this  case  the  right  of 
action  did  not  exist  at  common  law,  but  is  of  special  statu- 
tory origin,  and  as  the  purpose  of  the  statute  can  be  ac- 
complished by  the  construction  adopted,  we  are  not  dis- 
posed to  hold  that  in  case  of  the  death  of  an  infant  one 
right  of  action  may  exist  in  the  parent,  and  another  in  the 
administrator.  The  danger  that  in  both  actions  the  recov- 
ery would  be,  in  point  of  fact,  for  the  same  damage,  is  suf- 
ficient to  deter  the  court  from  placing  such  a  construction 
upon  the  statute,  unless  the  intent  of  the  legislature  to  con- 
fer such  a  right  more  clearly  appeared.  The  demurrer 
for  this  cause  should  have  been  sustained.  As  this  ruling 
results  in  a  reversal  of  the  case,  we  deem  it  better  not  to 
anticipate  the  action  of  any  subsequent  jury,  in  a  suit  prop- 
erly brought,  by  an  examination  of  the  sufficiency  of  the 
evidence  introduced  on  the  trial  below. 

The  judgment  is  reversed,  with  costs. 

ON   PETITION  FOR  A  REHEARINa. 

Kat,  J. — ^Upon  the  filing  of  a  petition  for  a  rehearing  in 
this  case,  we  have  for  the  first  time  been  favored  with  an 
argument  by  the  appellee.  After  a  "careful  reconsideration 
of  the  questions  ruled,  we  adhere  to  the  conclusions  here- 
tofore announced.  We  have  thought  it  proper,  however,  in 
view  of  the  full  discussion  with  which  the  present  applica- 
tion has  been  accompanied,  to  state  somewhat  more  in  de- 
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taily  the  reasons  which  have  controlled  us  in  the  decisiOD 
of  one  of  the  questions  passed  upon.  The  27th  and  784t]k 
sections  of  the  code  are  directed  to  one  common  object, 
that  is,  to  provide  a  statutory  action  for  injuries  or  death 
resulting  to  one  from  the  wrongful  act  or  omission  of  an- 
other. The  two  sections  must  therefore  be  construed  to- 
gether, and,  as  far  as  possible,  effect  must  be  given  to  the 
provisions  of  each.  A  special  regulation  for  a  certain  claaB 
of  cases  wUl  take  that  class  ont  of  the  general  terms  used 
in  either  section.  With  this  qualification,  the  general  pro- 
visions of  the  two  sections  must  be  regarded  as  applicable 
to  cases  coming  within  the  language  of  either  section. 
Williams  v.  Pritchardj  4  Term  R.  2.  The  principle  which 
controlled  the  decision  of  the  court  in  Main  v.  BaUeyj  25 
Ind.  165,  applies  still  more  clearly  to  this  case.  Thus,  the 
27th  section  provides  by  whom  an  action  for  such  wrong- 
ful act  or  omission  shall  be  instituted,  but  the  provisions' 
of  that  section  are  in  terms  limited  to  a  case  where  the 
result  of  such  act  or  omission  is  the  injury  or  death  of  a 
child.  So  far,  then,  it  is  exclusive  of^  the  provisions  of 
the  784th  section;  for  that  section  is  general  in  its  terms, 
and  its  provisions  on  the  subject  of  the  person  who  shall 
oring  the  action  cannot,  therefore,  be  applied  to  a  class 
of  cases  where  special  legislation  has  been  had  in  conflict 
with  the  more  general  language  of  the  latter  section.  The 
provision  that  the  personal  representatives  may  maintain 
an  action,  if  the  deceased  could  have  maintained  one,  if  the 
injury  had  not  caused  death,  has  been  heretofore  ruled  to 
be  applicable  to  the  cause  of  action,  and  not  to  the  person 
bringing  it.  In  other  words,  an  action  may  be  sustained 
where  the  deceased,  had  hp  lived,  would  not  have  been  pre- 
vented from  recovering  by  reason  of  his  own  want  of  care* 
The  JeffersoJiviUe  JR.  E.  Co.  v.  Swayne^s  AdmW^  26  Ind.  477* 
There  are,  however,  general  provisions  which  apply  to  cases 
coming  within  the  terms  of  either  section.  Thus,  where  the 
wrongful  act  or  omission  causes  death,  whether  the  deceased 
was  a  child  or  of  full  age,  the  action  must  be  commenced 
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within  two  years,  the  recovery  cannot  exceed  |5|000,  and  it 
mnst  inure  to  the  excluBive  benefit  of  the  widow  and  child- 
ren, if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased. 

So,  also,  although  by  the  provisions  of  the  27th  section, 
the  action  for  the  death  of  a  child  must  be  brought  by  the 
father,  or  in  case  of  his  death  or  desertion  of  his  family,  or 
imprisonment,  by  the  mother,  or  by  the  guardian  for  his 
ward,  it  seems  clear  to  us  that  where  there  was  neither  father, 
mother  nor  guardian,  the  case  not  being  specially  provided 
for,  would  then  come  within  the  provisions  of  the  784th 
section,  and  the  administrator  would  be  the  proper  person 
to  sue. 

The  word  child,  as  employed  in  the  27th  section,  is  not 
to  be  construed  as  equivalent  to  the  word  minor,  but  we 
think  is  limited  in  its  application  to  one  who  occupies  the 
position  of  a  child  to  a  parent,  as  depending  upon  him  for 
protection,  support  and  education,  and  cannot  be  held  to 
include  one  who,  although  a  minor,  has  assumed  the  rela* 
tions  and  responsibility  devolving  upon  the  head  of  a  fami- 
ly. Webster  says,  the  word  '4s  applied  to  infants  from -their 
birth,  but  that  the  time  when  they  cease  ordinarily  to  be  so 
called  is  not  defined  by  custom."  We  think  it  is  intended 
by  the  statute  that  the  position  occupied  by  the  person 
should  determine  the  question,  rather  than  the  age  alone. 

In  the  case  under  consideration,  it  appears  by  the  com- 
plaint that  the  action  should  have  been  prosecuted  by  the 
father,  as  father,  and  not  as  administrator. 

In  overniling  the  petition  for  a  rehearing,  we  regard  it  aa 
{HToper  to  state,  that  upon  the  original  consideration  of  the 
case  a  majority  of  the  court  were  of  opinion  that  the  judg- 
ment should  be  reversed  upon  the  additional  ground  that  the 
finding  was  not  sustained  by  the  evidence.  In  deference  to 
a  doubt  then  expressed  by  one  of  the  judges,  the  reversal 
was  placed  in  the  opinion  upon  the  sole  ground  on  which 
we  stood  together.  A  fuller  consideration  has  satisfied  us 
qU  that  the  child  for  whose  death  the  action  was  brought 
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was  unnecessarily  exposed  by  bis  parents  to  tbe  danger 
wbich  caused  his  deatb,  and  against  wbicb  bis  judgment 
was  too  immature  to  afford  him  protection.  Under  such 
circumstances,  to  sustain  tbe  action,  the  evidence  must  have 
shown  such  recklessness  on  the  part  of  the  appellant  as 
would  imply  a  willingness  to  inflict  the  injury.  This,  the 
proof  did  not  establish. 

The  petition  is  overruled. 

IL  Brackenridgey  T.  A.  Hendricks^  O.  B.  Herd  and  A.  TT. 
Hendricks^  for  appellant. 

J.  L.  Worden^  J.  Morris  and  J".  N.  Fay^  for  appellee. 


Wade  v.  Wade's  Administrator. 

APPEAL  from  the  Washington  Common  Pleas. 

Frazeb,  J. — This  was  an  action  on  an  account.  The 
complaint  .is  in  the  usual  form.  The  account  sued  on  con- 
sists of  two  items,  viz.,  '^balance  due  on  land  bought  of 
deceased,  $100;  14}  bushels  of  wheat,  at  one  dollar  per 
bushel,  $14  50."  The  only  error  assigned  is,  that  a  demur- 
rer to  the  complaint  was  overruled.  It  is  conceded  by  the 
appellant  that  the  complaint  showed  a  right  of  recoveiy  as 
to  the  wheat,  and  indeed  there  can  be  no  doubt  of  it. 
That  settles  the  question  before  us  against  the  appellant. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

H.  Heffreifij  for  appellant. 

M.  D.  L.  Prow  J  for  appellee. 
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Delooheky  V.  The  State,  on  complaint  of  Dilks. 

SmiETY  OF  TBI  PsACB. — Rktehub  Stamp« — J^o  roYenuo  stamp  is  required  by 
the  act  of  Congress  to  be  placed  upon  the  papers  or  process  in  proceedings 
for  surety  of  the  peace. 

Sake. — ^Witness. — ^The  defendant  in  a  proceeding  for  surety  of  the  peace  is 
not  a  competent  witness  in  his  own  hehalf. 

APPEAL  from  the  Decatur  Common  Pleas. 

Elliott,  C  J. — This  was  a  proceeding  under  the  statute, 
in  the  name  of  the  State,  on  complaint  of  DillcSj  against  De- 
loohery^  the  appellant,  for  surety  of  the  peace,  commenced 
hefore  a  justice  of  the  peace.  The  affidavit  alleged  that 
the  relator  had  cause  to  fear,  and  did  fear,  that  Deloohery 
would  injure  his  property  or  his  person  by  violence.  The 
justice  found  that  Dilks  had  cause  to  fear  that  Deloohery 
would  injure  his  person,  and  thereupon  required  the  latter 
to  enter  into  a  recognizance  for  his  appearance  in  the  Court 
of  Common  Pleas  of  said  county,  on  the  first  day  of  the 
succeeding  term,  &c.  In  the  latter  court,  the  defendant 
moved  to  dismiss  the  proceedings,  which  motion  the  court 
overruled,  to  which  the  defendant  excepted.  The  case  was 
then  submitted  to  the  court  for  trial  without  a  jury,  and  the 
court  found  that  the  complaining  witness  had  just  cause  to 
entertain  the  fears  expressed  in  his  affidavit,  and  there- 
upon required  the  defendant  to  enter  into  a  recognizance 
in  the  sum  of  $100,  to  keep  the  peace  for  the  period  of  six 
months,  and  gave  judgment  against  him  for  costs. 

The  appellant  moved  to  dismiss  the  case  in  the  court 
below,  because  no  revenue  stamp  was  attached  to  any  of 
the  papers.  The  court  did  right  in  overruling  the  motion, 
for  the  reason  that  no  such  stamp  was  required  by  the  act 
of  Congress. 

The  defendant  ofiered  himself  as  a  witness  in  his  own 
behalf,  bn  the  trial  in  the  Court  of  Common  Pleas,  but  the 
court  refused  to  permit  him  to  testify,  to  which  he  excepted 
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and  assigned  the  rding  for  error.  The  statute  makes  the 
parties  to  "any  civil  cause  or  proceeding"  competent  wit- 
nesses to  testify  in  their  own  behalf.  2  G.  &  H.,  168.  In 
Murray  v.  The  Staie^  26  Ind.  141,  we  held  that  a  prosecution, 
under  the  statute,  for  surety  of  the  peace,  was  a  erimiiial 
proceeding,  to  prevent  the  commission  of  crime.  A  party 
to  a  suit  was  not  a  competent  witness  therein  for  himself, 
at  common  law.  And  as  the  State  has  only  removed  the 
disability  in  civil  causes  and  proceedings,  and  not  in  crimi- 
nal ones,  the  latter  are  still  governed  by  the  conmion  law 
rule.  It  follows,  that  the  defendant  was  not  a  competent 
witness  for  himself,  and  the  court  did  not  err  in  refusing  to 
permit  him  to  testify. 

The  judgment  is  affirmed,  with  costs. 

0.  B.  Hard  and  (7.  Ewing^  for  appellant 

jr.  Gavin  and  (r.  B.  GrydoUj  for  appellee. 


Sanbford  v.  The  Wiggins  Ferry  CoBiPAinr. 

CovTftAOT  roB  BuuDiHO  Ve88el. — ^Wbsn  Title  Pabsesw— a  contracted  to 
build  a  Yessel  for  B  at  a  stipulated  price,  a  part  of  which  was  to  be  paid 
in  installments  as  the  vessel  should  reach  certain  stages  of  completion, 
and  the  residue  by  a  note  payable  ninety  days  after  the  boat  should  be 
moTcd.  The  installmonte  were  paid  from  time  to  time  as  stipulated,  and 
the  materials  used  and  work  done  upon  the  yessel  were  paid  for  by  A  out 
of  this  money.  B  employed  an  agent  to  superintend  the  building  of  the 
vessel,  and  before  the  launch  pot  a  watchman  in  charge  of  her.  After- 
wards executions  were  issued  t^gainst  A,  and  he  being  unable  to  finish 
her,  surrendered  the  yessel  to  B. 

EeH  that  the  property  in  the  yessel  had  passed  to  B,  and  was  not  suljeet 
to  the  lions  of  the  executions. 

APPEAL  from  the  FUyyd  Circuit  Court 

Gkegoey,  J. — ^This  was  an  action  by  the  aiq>^ee  against 
the  appellant  for  the  possession  of  the  hull  of  a  steam  fierry 
boat.    The  defendant  answeved  by  the  general  denial,  wilji 
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an  agreement  that  all  matters  of  defense  and  reply  might 
be  given  in  evidence  thereunder.  Trial  by  the  coart; 
finding  for  the  plaintiff;  motion  for  a  new  trial  overraled. 
The  testimony  is  in  the  record. 

On  the  26th  of  December,  1862,  the  Wiggins  Ferry  Com- 
pany entered  into  a  written  contract  with  one  William  Jones, 
by  which  the  latter  agreed  to  bnild  for  the  former  a  hull 
of  a  ferry  boat,  of  specified  description.  The  hull  was  to 
be  completed  and  delivered  by  the  15th  of  May,  1868. 
Payments  were  to  be  made  as  follows:  $1,500  on  the  5th 
of  January,  1863 ;  (1,500  when  the  frame  was  up ;  $1,000 
when  the  beams  were  all  on ;  $1,500  when  she  was  all  planked 
in  and  decks  on;  $2,000  when  she  was  launched  and  deliv- 
ered ;  $8,500  in  a  note  at  ninety  days  from  the  time  the  boat 
left  New  Albany  for  St.  Louis.  Eight  thousand  and  nine  hun- 
dred dollars  were  paid  on  the  contract  prior  to  the  23d  of 
July,  1863,  in  advance  of  the  times  specified  therein,  and  the 
residue  after  that  date.  The  frame  work  of  the  hull  was  put 
up  in  the  latter  part  of  April,  or  first  of  May.  T)ie  beams 
were  put  on  by  the  first  of  June.  The  hull  was  planked 
up  before  the  first  of  July,  and  decked  in  the  latter  part 
of  that  month,  and  launched  August  18,  1868.  The  ma- 
terials were  purchased  with,  and  the  labor  paid  for  out  o^ 
the  money  furnished  by  the  tippellee.  One  Linchie  was 
employed  by  the  ferry  company  to  superintend  the  building 
of  the  hull.  He  had  employed  a  watchman  to  stay  on 
board  of  her,  for  six  weeks  before  the  launch.  On  the  14th 
of  August,  1S6B,  Jones  surrendered  to  the  appellee  the  entire 
possession  of  the  hull,  in  an  unfinished  condition,  and  the 
latter  employed  others  to  finish  her.  The  appellant  was, 
at  the  time,  sheriff  of  Floyd  county,  and  there  came  to  his 
hands  several  executions  against  JoneSj  one  on  the  28d  of 
July,  and  a  second  and  third  on  the  13th  and  14th  of  J.u- 
gust,  1863.  These  executions  were  levied  on  the  14th  of 
Auffust  on  the  hull,  as  the  property  of  Jones. 

Li  whom  was  the  property  in  the  hull  at  the  time  the 
executions  came  into  the  hands  of  the  sherifiT? 
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This  is  the  question  argued  by  counsel,  and  the  onlj  one 
presented  by  the  record.    "When  a  man  contracts  with 
another  to  make  any  article  for  him  for  a  given  price,  the 
general  rule  is,  in  the  absence  of  all  circumstances  from 
which  a  contrary  conclusion  may  be  inferred,  that  no  prop- 
erty passes  in  the  chattel  until  it  be  completed  and  ready 
for  delivery.    On  the  other  hand,  where  a  bargain  is  made 
for  the  purchase  of  an  existing  ascertained  chattel,  the 
general  rule,  in  the  same  absence  of  opposing  circumstances, 
is  that  the  property  passes  inmiediately  to  the  vendee;  that 
is,  that  there  is  at  once  a  complete  bargain  and  sale.    But 
these  general  rules  are  both,  and  equally,  founded  on  the 
presumed  intention  of  the  parties.    If,  in  the  first,  there 
are  attendant  circumstances  from  which  the  intentioli  may 
be  inferred  that  the  property  shall  pass  in  the  incomplete 
and  growing  chattel  as  the  manufacture  of  it  proceeds,  or 
even  in  ascertained  materials  from  which  it  is  to  bo  carried 
to  perfection,  that  intention  will  be  effectuated;  and  equally 
in  the  latter,  if  it  appear  that  the  parties  int43nd  to  postpone 
the  transfer  of  the  property  till  the  payment  of  the  price, 
or  the  performance  of  any  other  condition,  such  intention 
will  be  upheld  in  the  courts  of  law."    The  conflict  in  the 
leading  decisions  on  the  point  involved,  turns  rather  on  the 
weight  given  to  particular  circumstances  as  evidence  of  in- 
tention, that  is  to  say,  in  the  application  of  the  same  prin- 
ciple to  the  determination  of  the  cases,  rather  than  to  any 
dispute  about  the  principle  itself.    Parker,  J.,  in  Andrews 
et  al.  v.  Durant  et  al.y  11  New  York  35,  says:  "The  question 
is  simply  what  was  the  contract  of  the  parties?    If  it  was 
intended  that  certain  parts  of  the  vessel  should  pass  to  the 
defendants,  as  the  work  progressed  and  was  paid  for,  it  was 
very  easy  for  the  parties  to  have  so  provided  in  the  contract 
in  express  terms.    Aa  they  did  not  do  this,  we  must  gather 
the  intent  from  the  contract  as  expressed.''    In  Glover  et  aL 
V.  Austin^  6  Pick.  209,  it  was  held  that  the  property  in  a  ship 
in  the  process  of  building  could  pass  from  the  builder  to  the 
person  for  whom  the  vessel  was  being  constructed  as  the 
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work  progressed.  There  is  no  difficulty  in  the  question 
involved,  under  the  English  decisions.  Woods  v.  JRiissell,  5 
Barn.  &  Aid.  942 ;  (7  E.  C.  L.  512 ;)  Clarke  v.  Spence,  4  Adolp. 
&  Em8  448;  (31  E.  C.  L.  206;)  Wood  v.  BeU,  5  Ellis  &  Black. 
772;  (85  E.  C.  L.  771.)  But  it  must  be  admitted  that  An- 
drexDS  et  at.  v.  JDurant  et  al.y  supra^  is  in  conflict  with  these 
cases. 

Abbott,  C.  J.,  in  Woods  v.  Russell^  supra^  says:  "This 
ship  is  built  upon  a  special  contract,  and  it  is  part  of  the 
terms  of  the  contract,  that  given  portions  of  the  price  shall 
be  paid  according  to  the  progress  of  the  work ;  part  when 
the  keel  is  laid,  part  when  they  are  at  the  light  plank.  The 
payment  of  these  installments  appears  to  us  to  appropriate 
specifically  to  the  defendant  the  very  ship  so  in  progress, 
and  to  vest  in  the  defendant  a  property  in  that  ship,  and 
that,  as  between  him  and  the  builder,  he  is  entitled  to  insist 
upon  the  completion  of  that  very  ship,  and  that  the  builder 
is  not  entitled  to  require  him  to  accept  any  other."  It  is 
true  that  there  was  another  element  in  that  case  on  which  the 
decision  was  made  to  turn.  But  in  Clarke  v.  Spence^  supra, 
Williams,  J.,  in  speaking  of  Woods  v.  Russell,  supra,  and 
in  reference  to  this  point,  says:  "But  there  is  a  passage  in 
the  course  of  that  judgment  which  goes  strongly  to  establish 
the  point  contended  for  by  the  learned  counsel  for  the 
plaintiffs;  and  though  the  opinion  expressed  in  that  passage 
is  extrajudicial,  yet  considering  that  time  was  taken  before 
the  judgment  was  pronounced,  and  the  very  great  learning 
of  those  by  whom  it  was  pronounced,  we  should  certainly 
hesitate  very  much  before  we  could  come  to  any  conclusion 
contrary  to  that  opinion." 

In  Andrews  et  al.  v.  Durant  et  al,y  supra,  Denio,  J.,  attempts 
to  show  that  Clark  v.  Spence,  sup*a,  is  in  violation  of  a 
plain  rule  of  law,  and  that  the  decision  was  reluctantly 
made.  This  is  hardly  a  fair  view  of  that  case,  and  is  best 
answered  by  the  opinion  of  the  court  as  pronounced  by 
Williams,  J.,  who  says:  "Several  reasons  may  perhaps  be 
adduced  to  show  that  the  more  obvious  intention  to  be  col- 
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lected  from  the  tenns  of  this  contract  is,  that  Hke  bmlder 
requiring  advances  of  money  in  the  progress  of  an  expens- 
ive work,  the  purchaser  is  contented  to  make  such  advances, 
provided  he  sees  the  work  in  such  a  state  of  progress  as 
that  he  may  calculate  in  having  an  equivalent  fpr  his  money 
within  a  reasonable  time;  and  therefore  he  stipulates  that 
his  advances  shall  be  made  at  specified  stages  of  the  work. 

"But,  even  if  this  be  the  more  obvious  intention,  it  by  no 
means  follows  that  the  view  taken  of  the  contract  by  the 
court  in  Woods  v.  HusseUy  supra,  is  not  correct;  for  the  in- 
tention there  supposed  is  not  in  any  respect  inconsistent 
with  that  which  is  above  suggested;  both  may  well  exist  at 
the  same  time.  And  though,  if  it  were  tlie  intention  of  the 
contracting  parties  that  the  general  property  should  vest  in 
the  manner  supposed,  such  intention  might  have  been  ex- 
pressed in  less  ambiguous  terms,  yet,  if  it  can  fairly  be  col- 
lected from  those  which  have  been  used,  there  is  nothing 
either  in  principle  or  in  practice  to  prevent  the  court  from 
carrying  it  into  eflfect." 

Wood  V.  BeUf  supra,  was  decided  in  1856  in  the  Queen^ 
Bench,  and  that  decision  was  afterwards  approved,  so  £ar  as 
this  question  was  involved,  in  the  Exchequer  Chamber.  36 
Eng.  L.  &  Eq.  R.  148.  The  only  element  in  that  case  not  in 
the  one  at  bar,  is  that  Wood  had  his  name  punched  on  the 
ship.  In  lieu  of  that,  the  ferry  company  put  a  watchman 
aboard  of  the  hull  to  take  care  b{  it,  which  was,  in  our  opinion, 
a  stronger  badge  of  ownership  than  the  punching  of.  the  name 
on  a  plate  of  the  vessel.  In  both  cases,  the  last  payment 
was  not  to  be  made  until  a  time  later  than  the  final  comple- 
tion of  the  vessel.  Lord  Campbell,  C.  J.,  says:  "No  infer- 
ence can  be  drawn  either  way  from  that  circumstance." 

Woods  V.  BusseUy  supra,  was  decided  in  1822.  Mr.  ChiUy, 
in  his  work  on  contracts,  recognizes  the  rule  of  law  to  be 
as  stated  by  Abbott,  C.  J.  Chitty  on  Con.,  (10  Am.  Ed., 
I860,)  401.  In  this  State,  we  have  by  statute  adopted  the 
common  law,  and  it  is  but  fair  to  suppose,  looking  to  the 
standard  works  on  that  subject,  that  our  ship  builders  eon- 
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tract  "with  reference  to  the  rule  as  settled  by  the  EngJiah 
eoartSy  and  although  this  question  has  never  been  decided 
by  this  court,  we  feel  bound  by  the  decisions  in  JSn^flandy 
rather  than  those  of  New  Yorh 

The  judgment  is  affimned,  with  costs. 

H.  Crawfcrdj  for  appellant. 

Q.  V.  Hawk  and  S.  M,  Wm^  for  appellant. 


Bliokbnstaff  and  Another  v.  Pebbin. 

8lavi>kr. — Plbaoixo.— In  an  action  of  slander,  matter  in  mitigation  may 
be  given  in  OTidence  under  the  general  denial,  and  hence  there  is  no 
ayailable  error  in  the  sustaining  of  a  demurrer  to  a  plea  In  mitigation. 

Saks.— EyiDXircx. — Qeneral  rumors,  or  a  general  suspicion  that  the  party 
is  guilty  of  the  act  imputed  by  the  alleged  slanderous  words,  may  be 
given  in  evidence  in  mitigation  of  damages,  but  evidence  of  mere  reports, 
rumors  or  suspicions  is  not  admissible. 

Sams — ^The  slanderous  words  are  to  be  understood  in  their  plain  and  natural 
sense,  according  to  the  meaning  they  are  calculated  to  convey  to  those 
who  hear  them. 

Same. — Cha&ob  of  Whoredom. — The  words,  **A  was  a  week  in  a  whore- 
house in  L^''  spoken  of  a  female,  were  held  to  imply  a  charge  of  whore- 
dom. 

Verdict. — Ietsrbst  ox.— Interest  cannot  be  allowed  on  the  amount  of  a 
verdict  for  the  time  intervening  between  the  return  of  the  verdict  and 
the  judgment. 

APPEAL  from  the  Glivim  Circuit  Court. 

Elliott,  C.  J. — This  was  an  action  by  Wiza  Perrin^  the 
appellee,  against  Jo3q>h  Mickenstaff  and  Man/y  his  wife,  for 
alleged  slanderous  words  spoken  by  the  latter  of  the  plain- 
tiff. Answer  by  a  general  denial,  and  trial  by  a  jury,  re- 
sulting in  a  finding  for  the  plaintiff.  The  court  overruled 
a  motion  for  a  new  trial,  and  gave  judgment  on  the  finding. 

The  defendants,  in  mitigation  of  damages,  set  up  in  their 
answer  ^Hhat  at  the  time  of  the  speaking,  it  was  currently 
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reported  in  the  neighborhood  in  which  plaintiff  lived,  and 
in  adjacent  parts  of  the  country,  that  plaintiff  had  been  in 
a  house  of  bad  reputation,  to-wit,  a  house  of  ill-fame,  in  the 
city  of  Lafayette  in  said  State,  which  report  had  come  to 
the  ears  of  said  defendant,  Mary  Eliclcenstaffj  who,  if  she 
made  any  declaration,  at  all  as  alleged  in  the  complaint, 
merely  stated  that  she  had  heard  so,  without  malice,  and 
without  any  intention  to  injure  the  plaintifi^  and  which  did 
not  injure  her  in  any  respect  whatever,"    To  this  answer 
the  court  sustained  a  demurrer.    This  ruling  of  the  court  is 
claimed  to  be  erroneous.    If  it  were  so,  we  should  not  for 
that  reason  reverse  the  judgment,  as  all  proper  matters  in 
mitigation  may  be  given  in  evidence  under  the  general  de- 
nial, and  the  plaintiff,  therefore,  could  have  suffered  no 
injury  by  the  ruling  of  the  court.    It  is  provided  by  statute 
that  in  actions  for  libel  or  slander,  "the  defendant  may  al- 
lege the  truth  of  the  matter  charged  as  defamatory,  and 
mitigating  circumstances  to  reduce  the  damages,  and  give 
either  or  both  in  evidence."    2  Q.  &  H.,  §  87,  p.  110.    The 
statute,  however,  does  not  define  what  arc  proper  matters 
in  mitigation,  but  leaves  it  to  be  determined  by  the  rules  of 
the  common  law.    It  is  well  settled  by  repeated  decisions  in 
this  State,  that  under  the  general  denial  the  defendant  can- 
not prove  the  truth  of  the  matters  charged,  or  give  any 
evidence  tending  to  prove  the  truth  thereof,  in  mitigation 
of  damages.    General  rumors,  or  a  general  suspicion  that 
the  party  is  guilty  of  the  acts  imputed,  may  be  given  in 
evidence  in  mitigation  of  damages,  but  evidence  of  mere 
repoi*t8,rumors,  or  suspicions  is  not  admissible.    The  reason 
for  the  distinction  is  plain.    If,  before  the  speakLoig  of  the 
words  complained  of,  there  exists  a  general  rumor  or  sus- 
picion that  the  party  is  guilty  of  the  criminal  act  charged 
against  him,  the  character  is  already  traduced,  and  the  evi- 
dence is,  in  effect,  the  same  as  that  of  general  bad  charac- 
ter  in  reference  to  the  crime  imputed,  which  is  only  admis- 
sible  when  the  charge  has  obtained  general  notoriety,  and  a 
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general  belief  or  suspicion  of  its  trutli  is  entertained.  It  is 
the  opinion  of  the  community  or  neighborhood  generally 
which  constitutes  general  character,  but  the  belief  or  sus- 
picion of  guilt  entertained  by  a  few,  does  not  constitute  gen- 
eral character.  That  may  not  be  productive  of  injury,  and 
is  not  admissible  m  evidence  in  mitigation.  Henson  v. 
Veach^  1  Blackf.  369;  Burlce  v.  Miller^  6  id.  155;  Sanders  v. 
JohnsoTiy  id,  60;  Kelly  et  ux.  v.  DiUon^  5  Ind.  426.  Here 
it  is  not  alleged  that  the  report  referred  to  was  general,  nor 
that  any  belief  or  suspicion  of  its  truth  was  entertained, 
even  by  those  who  heard  it,  and  therefore  it  was  not  proper 
matter  in  mitigation.  The  evidence  offered  on  the  trial  in 
reference  to  the  same  matter  was  even  more  objectionable 
than  that  stated  in  the  answer,  and,  for  the  reasons  above 
stilted,  was  properly  excluded. 

The  court  overruled  the  appellants'  motion  for  a  new 
trial,  which  is  complained  of  as  being  erroneous.  One  of 
the  causes  assigned  for  a  new  trial  is,  that  "the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence."  The  com- 
plaint alleges  that  the  defendant  Mary  charged  the  plain- 
tiff with  having  been  "  a  week  in  a  whore-house  in  Lafay- 
elter  The  words  were  laid  in  different  forms,  with  proper 
averments  and  a  coUoquiunij  to  show  that  she  thereby  meant 
and  intended  to  charge  the  plaintiff*  with  whoredom.  On 
the  trial,  the  speaking  of  the  words  was  proved  by  a  single 
witness,  Mary  Weitzel,  who  testified  that  in  a  private  con- 
versation with  the  defendant  Mary  Blickenstaffy  at  the  house 
of  the  defendant,  Mary  said  that  ^^Eliza  Perrin  was  one  week 
in  Lafayette  in  a  whore-house.  Joseph  (her  husband)  told  me 
so."  The  witness  further  stated  that  they  were  not  talking 
"  about  the  plaintiff  particularly."  No  question  was  asked 
her  as  to  what  she  understood  by  the  words  spoken.  It  is 
argued  by  the  appellants'  counsel  that  the  words  laid  in  the 
complaint,  and  testified  to  by  the  witness,  do  not  of  them- 
selves necessarily  imply  a  charge  of  whoredom,  and  that  to 
sustain  the  action,  the  evidence  should  have  gone  further 
Vol.  XXVn.— 34 
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and  shown  that  the  words  were  spoken  in  a  conversation  in 
reference  to  the  plaintiff's  character  for  chastity,  and  were 
understood  in  a  criminal  sense.  It  is  now  well  settled,  in 
such  cases,  that  words  are  to  be  understood  in  their  plain 
and  natural  import,  according  to  the  ideas  they  are  calcu- 
lated to  convey  to  those  to  whom  they  are  addressed.  In 
ascertaining  the  meaning  of  the  speaker,  reference  must  be 
had  to  the  words  used  and  the  circumstances  under  which 
they  are  uttered,  and  the  author  is  presumed  to  have  used 
them  in  the  sense  which  their  use  is  calculated  to  convey  to 
the  minds  of  the  hearers.  Harrison  v.  Findley^  28  Ind.  265 ; 
Badgers  v.  Lacey^  id.  507 ;  (7  Connor  v.  (7  Conner y  24  id.  218. 
Here,  we  think  the  words  proved  to  have  been  used,  con- 
vey to  the  mind  the  charge  that  the  plaintiff  was  guilty  of 
whoredom,  and  would  ordinarily  be  so  understood,  althougli 
they  are  susceptible  of  a  different  construction.  It  was  the 
province  of  the  jury  to  determine  the  sense  in  which  they 
were  spoken,  and  having  done  so,  we  cannot  disturb  their 
verdict. 

In  a  late  edition  of  Starkie  on  Slander,  after  a  review  of 
the  English  cases  on  this  question,  the  following  proposi- 
tions are  stated  as  the  result:  "1.  That  where  words  are 
<^pable  of  two  constructions,  in  what  sense  they  were 
meant  is  a  matter  of  fact  to  be  decided  by  the  jury.  2. 
That  they  are  to  be  guided  in  forming  their  opinion  by  the 
impression  which  the  words  or  signs  used  were  calculated 
to  make  on  the  minds  of  those  who  heard  or  saw  them,  as 
collected  from  the  whole  of  the  circumstances.  3.  That 
such  words  or  signs  will,  after  a  verdict  for  the  plaintiff,  be 
considered  by  the  court  to  have  been  used  in  the  worst 
fiense."  To  the  first  of  these  propositions,  the  following 
cases  are  cited:  Van  Vechien  v.  Hopkins^  5  Johns.  211; 
Dexter  v.  Taher,  12  id.  238;  McKinly  v.  Rob,  20  id.  851; 
Gorham  v.  ii'cs,  2  Wend.  584;  Gibson  v.  WUUamSy  4  id.  820. 

The  jury  assessed  the  plaintiff's  damages  at  |850,  which 
is  complained  of  as  excessive.    We  think  otherwise.    There 
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was  no  error  in  overraling  the  motion  in  arrest.  The  com- 
plaint is  clearly  good. 

The  verdict  was  rendered  at  the  April  term  of  the  court, 
in  1864.  The  judgment  was  rendered  at  the  succeeding 
term,  in  October,  and  interest  was  computed  on  the  verdict 
from  the  date  thereof  to  the  date  of  the  judgment,  and 
judgment  was  rendered  for  $860  50,  being  $10  60  in  ex- 
cess of  the  verdict.  This,  we  think,  was  an  error.  The 
recovery  was  not  on  a  claim  bearing  interest.  The  statute 
does  not  authorize  interest  on  verdicts,  and  we  are  not 
aware  of  any  authority  allowing  interest  in  such  cases 
before  judgment. 

If  the  appellee,  within  sixty  days  from  the  date  of  filing 
this  opinion,  shall  remit  $10  50  of  said  judgment,  the  judg- 
ment for  the  residue  will  be  affirmed  at  the  costs  of  the 
appellee,  otherwise  it  will  be  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to 
render  judgment  for  the  amount  of  the  verdict. 

B.  P.  Damdsorij  for  appellants. 

J.  N.  SimSj  for  appellee. 


Magoart  V,  Fbeeman. 

Plsabiro. — Fraud. — Suit  by  A  against  B  for  fraud  in  the  sale  of  real 
estate.  The  complaint  alleged  that  B  procured  one  G  to  make  grossly 
false  representations,  upon  which  A  relied,  concerning  the  location,  ralue 
and  character  of  the  land,  which  was  situated  in  a  distant  county  and 
not  subject  to  examination,  B  knowing  that  such  representations  were 
false. 

ffeldy  that  the  complaint  contained  a  good  cause  of  action. 

DsposiTiONS. — Motion  to  Sufpbess. — Where  a  motion  is  made  to  suppress 
.  depositions,  the  reason  relied  on  should  be  pointed  out. 

Saiib. — Statuti  Consteubd. — Under  section  267, 2  G.  &  H.,  p.  178,  it  is  not 
necessary  that  depositions  taken  in  an  action  which  has  been  dismissed. 
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should  be  filed  with  the  papers  of  a  subeequent  action  for  the  same  cause, 
or  that  notice  should  be  giycn  of  the  intention  to  use  them  on  the  trial 
of  the  latter  action,  before  offering  them  in  eridenoe. 

APPEAL  from  the  Grant  Circuit  Court. 

Fbazeb,  J. — This  was  a  suit  by  Freeman  against  Maggari 
for  fraud  in  the  sale  of  real  estate  by  the  defendant  to  the 
plaintiff.  A  demurrer  to  the  complaint  was  overruled,  and 
this  is  assigned  for  error.  It  is  urged  here  against  the  com- 
plaint, that  its  averments  fail  to  show  that  any  fraud  was 
practiced  by  the  defendant  upon  the  plaintiff;  that  one 
Conner^  a  third  person,  and  not  the  defendant,  appears  to 
have  been  solely  guilty.  The  complaint,  however,  alleges 
that  the  defendant  fraudulently  procured  Conner  to  make 
grossly  false  representations,  upon  which  the  plaintiff  relied, 
concerning  the  location,  value  and  character  of  the  land, 
which  was  situated  in  a  distant  county  and  not  subject  to 
examination,  the  defendant  knowing  such  representations 
to  be  false.  This  seems  to  us  sufficient  to  fix  upon  the 
defendant  responsibility  for  Conner^s  acts. 

The  verdict,  ?800  for  the  plaintiff,  is  claimed  to  be  against 
the  evidence,  and  excessive  in  amount,  and  it  is  argued 
that  the  court  below  therefore  erred  in  refusing  a  new 
trial.  We  have  looked  through  the  evidence  with  care,  and 
find  that  we  cannot  disturb  the  verdict  without  a  manifest 
disregard  of  the  principles,  long  established,  which  govern 
this  court  when  it  is  called  upon  to  determine  that  the  evi- 
dence does  not  support  the  verdict. 

In  a  former  cause  between  the  same  parties,  depositions 
had  been  taken  which  had  remained  on  file  in  the  clerk's 
office  with  the  papers  of  that  cause  until  the  clerk,  after  the 
commencement  of  the  trial  of  this  cause,  brought  them  into 
court,  and  they  were  then  offered  in  evidence  to  the  jury  by 
the  plaintiff*.  The  defendant  objected  to  the  admissibility  of 
the  depositions  in  evidence,  for  the  reason  that  they  had  not, 
before  the  trial  began,  been  filed  with  the  papers  of  this  cause, 
or  notice  given  of  the  plaintiff's  intention  to  use  them  as 
evidence.    The  objection  was  overruled,  and  thereupon  the 
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defendant  moved  to  suppress  the  depositions,  but  the  court 
refused  to  entertain  the  motion.  These  rulings  are  ques- 
tioned here.  The  latter,  however,  is  probably  not  presented 
by  the  record,  so  as  to  be  properly  subje'ct  to  review,  for  the 
reason  that  it  was  not  assigned  as  a  cause  for  a  new  trial. 
It  may  be  remarked,  however,  that  the  motion  was  too 
general  to  require  the  court  below  to  pass  upon  it.  No  de- 
fect in  the  depositions  or  their  authentication,  or  any  other 
reason  for  suppressing  them,  was  specified,  none  is  suggested 
here,  and  we  see  none.  It  would  be  very  unreasonable  to 
allow  a  party  to  put  the  court  upon  a  general  search  of  the 
depositions,  by  a  motion  to  suppress  them  in  mass,  which 
specifies  no  reason  whatever  for  so  doing.  Our  practice,  and 
the  decisions  of  this  court,  give  no  warrant  to  such  a  proceed- 
ing. Secret  pitfalls  in  the  path  of  the  court,  if  the  figure 
of  speech  may  be  allowed,  can  rarely,  if  ever,  be  of  avail 
to  get  error  upon  the  record.  Where  the  reasons  for  a 
motion  or  objection  are  so  obvious  that  they  cannot  escape 
notice,  it  would  be  a  technical  absurdity  to  require  the  idle 
form  of  specification.  But  so  many  reasons  may  exist  for 
suppressing  depositions,  that  fairness  requires  that  the  one 
relied  on  in  the  given  case  should  be  pointed  out,  so  that  it 
may  not  be  overlooked  by  the  court.  It  may  be  a  question 
whether  a  motion  to  suppress  a  deposition  taken  in  a  former 
cause,  which  had  been  dismissed,  when  the  deposition  had, 
as  appears,  never  been  actually  read  in  evidence  in  that  cause, 
could  be  made  at  all  in  this  cause,  and  whether  if  so,  it  did 
not  come  too  late  after  the  jury  had  been  sworn.  But  these 
questions  need  not  be  determined  now. 

The  objections  made  to  the  admissibility  of  the  depositions 
in  evidence,  to-wit,  that  they  had  not  been  previously  filed 
with  the  papers  of  this  case,  and  that  no  notice  had  been 
given  of  an  intention  to  use  them,  are  fully  met  by  the  stat- 
ute. It  authorizes  the  use  in  evidence  of  such  depositions 
if  it  appears,  first,  that  they  have  been  duly  filed  in  the  court 
where  the  previous  suit  was  pending;  second,  that  they 
have  remained  on  file  from  the  dismissal  of  the  previous 
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suit  until  the  time  at  which  it  is  proposed  to  use  them.  2  G. 
&  H.,  §  267,  p.  178.  The  courts  cannot  annul  this  enact- 
ment by  annexing  conditions  precedent  to  the  use  of  such 
evidence,  which  the  legislature  has  not  required. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 
A.  Stede  and  B.  T.  St.  Jchn,  for  i^pelkmL 
L  Vandevanter,  J.  F.  McDoweU  and  «71  Brownleej  fisr 
pellee. 
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Pleading.  —  Mill  Dams. — ^Estoppel. — ^To  a  complaint  for  the  wrongful 
flowage  of  tlie  water  of  a  riyer  over  the  plaintiff's  land,  the  defendants 
answered  in  two  paragraphs :  1.  That  the  defendants  and  those  from  whom 
they  claimed  and  deriyed  title,  for  more  than  twenty  years  next  before  the 
commencement  of  the  action,  had  adversely  and  continuously  ezgoyod 
and  used  as  their  own,  under  claim  of  right,  the  right  to  flow  the  water 
back  upon  the  lands  named  in  the  complaint^  to  the  full  extent  to  which 
It  had  been  used  by  them.  2.  That  before  the  plaintiff  became  the  owner 
of  the  land,  and  while  the  then  owners  had  it  in  possession  and  under 
their  control,  they  gave  to  those  under  whom  the  defendants  claim  title, 
the  right  to  erect  and  maintain  the  dam  mentioned  in  the  complaint  of 
the  same  hight  it  was  at  any  time  before  the  commencement  of  the  action, 
and  that  relying  upon  the  permission  of  the  then  owners  of  said  land,  the 
builders  of  the  mill  and  dam,  from  whom  the  defendants  derive  title,  ex- 
pended large  sums  of  money,  to-wit,  &0.,  in  the  erection  of  the  mill  and 
dam,  of  all  which  the  plaintiff  had  notice  before  he  purchased  the  lands, 
wherefore  the  plaintiff  ought  to  be  estopped. 

ffeldj  that  the  paragraphs  were  sufficient  on  demurrer. 

Parol  License. — ^Estoppel. — Where  a  parol  license  is  given,  upon  the  fkith 
of  which  money  is  expended  by  the  licensee,  the  licensor  will  be  held  es- 
topped from  revoking  the  license,  unless  the  licensee  can  bo  placed  in 
statu  quo, 

SiTPEEifE  Court. — ^Abstract. — Where  it  was  assigned  for  error  that  the 
court  below  had  erred  in  admitting  certain  evidence  and  in  refusing 

■ 

other  evidence,  the  Supreme  Court  refused  to  regard  the  assignment,  on 
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teoouni  of  a  non-compliance  by  the  appellant  with  rule  ten,  by  present- 
ing the  evidence  so  admitted  and  refused. 

License. — ^RsvocatiOn. — At  the  trial,  the  court  charged  the  jury  that  it 
must  be  made  to  appear  that  the  licensee  had  notice  of  the  death  or 
transfer  by  which  the  license  was  reyoked,  and  that  if  the  licensee,  before 
notice  of  the  reTOoation,  had  expended  money  and  made  improvements^ 
he  would  be  protected  in  the  same  manner  as  if  the  owner  had  still  lived 
and  owned  the  land,  and  that,  in  the  case  on  trial,  the  burden  of  proof 
was  on  the  plaintiff,  not  only  to  prove  the  death  or  transfer  of  the  licensor, 
but  that  before  the  defendants  expended  money  they  had  notice  thereof. 

Heldf  that  the  instruction  was  erroneous. 

Mill  Dam. — ^Limitation. — ^The  court,  in  directing  the  attention  of  the  jury 
to  the  evidence  under  the  plea  of  adverse  and  continuous  enjoyment  for 
twenty  years,  having  instructed  the  jury  correctly  that  "continuously'* 
did  not  mean  that  the  water  should  have  been  flowed  on  plaintiff's  land 
every  day  or  every  month  for  twenty  years,  and  that  the  suspension  of 
the  flowing  during  low  water,  or  while  making  repairs,  or  changing  tho 
mill  and  dam  from  one  location  to  another,  by  the  defendants  or  those  under 
whom  they  claimed  title,  would  not  be  such  an  interruption  to  the  con- 
tinuity of  the  user  or  enjoyment  as  to  affect  their  rights,  was  held  to  have 
erred  in  refusing  to  give  the  following  instruction:  "Under  a  claim  of 
right  to  maintain  a  mill  dam  which  overflows  the  land  of  another,  if  such 
right  is  based  upon  prescription,  the  use  and  enjoyment  of  what  is  claimed 
must  be  shown  to  have  been  adverse,  under  a  claim  of  right,  exclusive, 
continuous,  uninterrupted,  and  with  the  knowledge  and  acquiescence  of 
the  owner  of  tho  estate  in,  over  or  out  of  which  the  easement  prescribed 
for  is  claimed,  and  while  such  owner  was  able  in  law  to  assert  and  en- 
forco  his  right,  and  to  resist  such  adverse  claim,  if  not  well  founded. 
The  right  must  be  shown  to  have  been  hostile  in  its  inception,  and  to  have 
so  continued,  notoriously  and  uninterruptedly.  If  in  its  origin  any  such 
right  of  easement  by  prescription  is  based  upon  permission  asked  by  one 
party  and  granted  by  tho  other,  it  cannot  be  maintained,  because  an  ad- 
verso  right  of  easement  cannot  grow  out  of  a  mere  permissive  exgoyment 
or  verbal  consent." 

APPEAL  from  the  Orange  Circuit  Court. 

Gbeqort,  J. — This  case  is  now  in  this  court  for  the  third 
time.  17  Ind.  68 ;  22  id.  104.  The  action  is  for  the  wrong- 
ful flowage  of  the  water  of  Lost  river  over  the  land  of  the 
appellant  by  the  erection  of  a  mill  dam. 

The  answer  of  the  defendants  consists  of  four  paragraphs. 
1.  The  general  denial.  2.  A  proceeding  under  a  writ  of  ad 
quod  damnum.    8.  That  the  defendants,  and  those  from  and 
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under  whom  they  claim  and  derive  title,  for  more  than  twenty 
years  next  before  the  commencement  of  this  action,  had 
adversely  and  continuously  enjoyed  and  used  as  their  own, 
under  claim  of  right,  the  right  to  flow  the  water  back 
upon  the  lands  named  in  the  complaint  to  the  full  extent  to 
which  it  has  been  used  by  them.  4.  That  before  the  plain- 
tiff became  the  owner  of  the  land  in  the  complaint  mentioned, 
and  while  the  then  owners  had  it  in  possession  and  under 
their  control,  they  gave  to  those  from  and  under  whom  the 
defendants  claim  and  derive  title,  the  right  to  erect  and  main- 
tain the  dam  in  the  complaint  mentioned,  of  the  same  height 
it  now  is,  and  was  at  any  time  before  the  commencement  of 
this  action,  and  relying  upon  the  permission  of  the  then 
owners  of  the  land  in  the  complaint  described,  the  builders 
of  the  mill  and  dam,  from  whom  the  defendants  derive 
title,  expended  large  sums  of  money,  to-wit,  the  sum  of 
|5,000,  in  the  erection  of  the  mill  and  dam,  of  all  which  the 
plaintiff  had  notice  before  he  purchased  the  lands,  where- 
fore the  plaintiff  ought  to  be  estopped.  The  plaintiff  de- 
murred to  the  third  and  fourth  paragraphs  of  the  answer. 
The  demurrers  were  overruled,  and  this  is  assigned  for 
error. 

It  is  urged  that  the  third  paragraph  is  not  sufficiently 
specific ;  that  it  does  not  show  that  the  possession  was  hos- 
tile in  its  inception,  nor  that  it  was  peaceable,  open  and 
continuous,  and  tliat  it  fails  to  show  the  extent  of  the  right 
claimed.  We  think  the  paragraph  is  good,  and  that  the 
court  below  committed  no  error  in  overruling  the  demurrer 
thereto.  The  last  sentence  of  the  paragraph  can  be  rejected 
as  surplusage,  and  leave  it  within  the  rules  of  pleading  as  to 
pleas  in  bar,  certain  to  a  common  intent. 

The  fourth  paragraph  of  the  answer  presents  a  much 
more  difficult  question,  and  if  it  was  a  new  and  an  open 
one  in  this  State,  we  should  have  great  difficulty  in  coming 
to  a  determination.  After  much  consideration,  and  some 
conflict  in  the  decisions,  it  seems  to  be  now  settled  in  Eng- 
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laiul,  that  an  easement  cannot  be  created  by  a  parol  license, 
although  it  may  be  impaired  or  destroyed  thereby.  "Wash- 
burn on  Real  Prop.,  Book  1,  Ch.  12,  §  2,  par.  18.  But  in 
this,  and  many  of  the  other  states,  it  has  been  held  that 
where  a  parol  license  is  given,  upon  the  faith  of  which 
money  is  expended  by  the  licensee,  the  licensor  will  be 
estopped  from  revoking  the  license,  unless  the  licensee  can 
be  placed  in  statu  quo.  In  Foster  v.  Browning^  4  R.  I.  47, 
Ames,  C.  J-,  remarks,  that  "in  Mainey  New  Harnpshire^  Penn-» 
sylvania  and  OhiOj  and  perhaps  in  some  other  states,  the  ex- 
ploded doctrine  of  some  of  the  earlier  English  cases  is  still 
maintained  at  law,  upon  the  equitable  grounds  of  estoppel 
and  part  performance  of  a  parol  contract,"  and  intimates 
that  a  court  with  full  equity  powers,  in  some  of  those  cases, 
would  give  relief  where  the  same  could  not  be  had  at  com- 
mon law.  In  Pennsylvania^  where  the  distinction  between 
law  and  equity  is  disregarded,  it  has  long  been  held  that  an 
executed  license,  where  the  licensee  has  incurred  expense, 
as  in  erecting  a  dam  upon  the  licensor's  land  to  operate  a 
mill  erected  on  his  own,  and  the  like,  is  not  revocable. 
Berick  v.  Kern,  14  Serg,  &  R.,  267 ;  Wheatley  v.  ChrismaUy  24 
Penn.  St.  298;  Strickler  v.  Todd,  10  Serg.  &  R.  68;  Lacy  v. 
Amett,  88  Penn.  St.  169;  CampbM  v.  McCoy ,  81  id.  268; 
Swartz  V.  SwartZy  4  id.  858.  In  view  of  the  authorities,  we 
are  not  inclined  to  overrule  Snoioden  et  al.  v.  Wilas  et  al.,  19 
Ind.  10.  The  distinction  between  law  and  equity  is 'abol- 
ished by  the  code.  It  is  further  urged  that  this  paragraph 
is  bad  for  uncertednty.  It  may  be  that  the  court  would,  on 
motion,  compel  the  appellees  to  make  their  pleading  more 
certain,  but  we  think  the  paragraph  is  good  on  demurrer. 

The  remaining  inquiry  to  be  disposed  of  is,  did  the  court 
below  err  in  overruling  the  motion  for  a  new  trial? 

It  is  urged  that  the  court  erred  in  admitting  and  in  refus- 
ing to  admit  evidence  on  the  trial.  But  these  questions  are 
not  presented  in  a  manner  to  avail  the  appellant.  Rule  10 
of  this  court  is  not  complied  with,  either  in  the  abstract  or 
the  brief,  by  presenting  the  evidence  offered  or  that  rejected. 
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The  court,  over  the  objection  of  the  appellant,  instructed 
the  jury  as  follows:  ^^But  it  must  be  made  to  appear  that 
the  licensee  had  notice  of  the  death  or  transfer  by  which 
the  license  was  revoked.  K  the  licensee,  before  notice  of 
revocation  by  death  or  transfer,  had  expended  money  and 
made  improvements,  he  would  be  protected  in  the  same,  as 
if  the  owner  had  still  lived  and  owned  the  land;  and  in  this 
case,  the  burden  of  proof  is  on  the  plaintiff  not  only  to 
prove  the  deatii  or  transfer  of  the  licensor,  but  that  before 
defendants  expended  money  they  had  notice  thereof."  This 
is  not  the  law.  In  Wallis  v.  Harrison  et  al.j  4  M.  &  W.  538, 
it  was  held  that  a  parol  license  from  A  to  B  to  enjoy  an 
easement  over  A's  land  was  countermandable  at  any  time 
while  it  remained  executory,  and  if  A  conveyed  the  land 
to  another,  the  license  was  determined  at  once,  without  no- 
tice to  B  of  the  transfer,  and  B  was  Uable  in  trespass  if  he 
afterwards  entered  upon  the  land. 

The  appellant  asked  the  court  to  chai^  the  jury  as  fol- 
lows: 

"  9.  Under  a  claim  of  right  to  maintain  a  mill-dam  which 
overflows  the  land  of  another,  if  such  right  is  based  upon 
prescription,  the  use  and  enjoyment  of  what  is  claimed  must 
be  shown  to  have  been  adverse,  under  a  claim  of  right,  ex- 
clusive, continuous,  uninterrupted,  and  with  the  knowledge 
and  acquiescence  of  the  owner  of  the  estate  in,  over,  or  out 
of  which  the  easement  prescribed  for  is  claimed,  and  while 
such  owner  was  able  in  law  to  assert  and  enforce  his  right, 
and  to  resist  such  adverse  claim,  if  not  well  founded.  The 
right  must  be  shown  to  have  been  hostile  in  its  inception, 
and  so  to  have  continued,  notoriously  and  uninterruptedly. 

10.  "If  in  its  origin,  any  such  right  of  easement  by 
prescription  is  based  upon  permission  asked  by  one  party 
and  granted  by  the  other,  it  cannot  be  maintained,  because 
an  adverse  right  of  easement  cannot  grow  out  of  a  mere 
permissive  enjoyment  or  verbal  consent." 

The  court  refused  to  give  these  instructions,  and  the  appel- 
lant excepted,  and  this  is  one  of  the  errors  of  law  occurring  at 
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the  trial,  for  which  the  new  trial  was  asked.  The  court,  we 
think,  had  correctly  charged  the  jury,  that  ^^continuously  does 
not  mean  that  the  water  should  be  flowed  on  the  plaintiff's 
land  every  day,  or  every  month,  for  twenty  years.  The  sus- 
pension of  the  flowing  during  low  water,  or  while  making 
repairs,  or  changing  the  mill  and  dam  from  one  location  to 
another,  by  the  defendants  or  those  under  whom  they 
clfdm  title,  would  not  be  such  an  interruption  to  the  con- 
tinuity of  the  Q&er  dr 'enjoynlieBt  J0  to  adfeettiifiir  ngiilB.^' 
With  this  explanation  the  instruction  asked  by  the  appel- 
lant ought  to  have  been  ^ven.  The  tenth  instruction 
asked  and  refused  is  clearly  the  law.  The  court  below 
erred  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

J*.  E.  HfcDonaldj  A.  L.  BoachCj  D.  SheekSj  A.  J.  Simpsony 
F.  Wilson^  T.  L.  Smithy  M.  C.  Kerr  and  J.  A.  Ghorndy^  for 
appellant. 

J.  CoUinSj  for  appellees. 


IZSTDEX 


A. 

ABSTRACT. 

1.  Or  RscoKD. — The  court  will  en- 
force a  Btrioi  compliance  with  rule 
10,  which  requires  the  appellant  to 
file  an  abstract  of  so  much  of  the 
record  as  is  necessary  to  present 
the  points  relied  upon.  Willianu  t. 
Nottingham 461 

2.  Sake. — ^Whero  it  was  assigned  for 
error  that  the  court  below  had  erred 
in  admitting  certain  CTidenco  and 
in  refusing  other  eyidence,  the  Su- 
preme Court  reftised  to  regard  the 
assignment)  on  account  of  a  non- 
compliance by  the  appellant  with 
rule  10.     Lane  t.  Miller  et  aU  684 

ADMINISTRATORS. 
See  ExEcuTO&s  and  Adminibtratobs. 

ADULTERY 

0/  wife,  when  will  bar  dower.  See 
Descents,  4. 

AFFIDAVIT. 

Perjury  in.     See  Cbikiital  Law,  4. 

IirroBMATioir  and  Beliet. — The  affi- 
davit of  the  contestor  of  an  elec- 
tion to  the  written  causes  of  con- 
test filed  by  him,  was  that  so  far 
as  the  facts  were  stated  upon  his 
own  knowledge  they  were  true, 
and  so  far  as  they  were  stated  upon 
the  information  of  others,  he  be- 
liered  them  to  be  true.  It  did  not 
appear  in  the  statement  filed  that 
any  fact  was  stated  on  information 
and  belief,  but  each  allegation  was 
directly  and  posltiyely  made,  as 

(641) 


upon  the  knowledge  of  the  con- 
testor. 
ffeldf  that  the  facts  stated  were  di- 
rectly verified,  there  being  nothing 
to  which  the  qualifying  clause  of 
the  affidavit  could  apply  Wheat  v. 
RagedaU 191 

AGENT. 
See  Principal  and  Agent. 

AGREED  CASE. 

Under  section  886  of  the  code,  parties 
may  submit  any  matter  of  contro- 
versy to  a  court  having  jurisdic- 
tion of  the  subject  in  dispute,  upon 
an  agreed  statement  of  facts,  with- 
out pleadings,  but  an  affidavit  that 
the  controversy  is  real  is  neces- 
sary to  give  the  court  jurisdiction. 
Sharpe  v.  Sharpe^e  Admr^ 607 

ALIEN. 

See  Descents,  1,  2. 

AMENDMENT. 

See  Practiob,  9,  461 

APPEAL 
To  School  Examiner.     See  Schools,  2. 

1.  Record. — It  is  the  duty  of  the  ap- 
pellant to  bring  to  the  Supreme 
Court  a  perfect  record  of  the  judg- 
ment and  proceedings  of  the  court 
below.  Collins  et  al.  v.  The  United 
States  Exprees  Co 11 

2.  Same.  —  Complaint. — The  com- 
plaint forms  a  necessary  part  of 
the  record  of  the  cause,  and  when 
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it  ftppean  by  the  record  that  a 
complaint  was  filed,  but  none  is 
contained  in  the  record,  no  ques- 
tion is  presented  for  the  decision 
of  the  Supreme  Court Ibid. 

8.  BxooikD. — Where  an  appeal  is  ta- 
ken in  term,  the  statute  provides 
what  shall  compose  the  transcript. 
The  parties  may  bring  up  less,  if 
they  agree  to  do  so,  but  they  can- 
not require  the  court  to  act  upon  it. 
WaUT.  Alvord 496 

4.  Samk. — Under  section  658  of  the 
code,  the  appellant  may  bring  up 
on  appeal  such  parts  of  the  record 
as  he  chooses,  but  the  Supreme 
Court  will  not  act  upon  less  than 
is  necessary  to  enable  it  to  deter- 
mine whether  there  was  available 
error Ibid. 

6.  Appkal  raoM  Justice  or  the 
Peace. — Computation  of  Time. — 
In  computing  the  thirty  days  with- 
in which  an  appeal  may  be  taken 
from  the  judgment  of  a  justice  of 
the  peace,  the  day  of  entering  the 
judgment  should  be  excluded.  No- 
ble ▼.  Murphy 602 

ASSAULT  AND  BATTERY 

With  inUnt  to  kUl.  See  Cbdhital 
Law,  8. 

ATTACHMENT 

On  boaU  and  veisela.     See  Wateb- 

CBAfT. 

1.  Personal  Judgment. — When  the 
property  taken  upon  a  writ  of  at- 
tachment is  claimed  by  a  person 
other  than  the  attachment  defend- 
ant, and  on  the  trial  is  found  to  be 
the  property  of  such  person,  no 
judgment  can  be  rendered  against 
the  attachment  defendant,  unless 
there  has  been  personal  serrice  of 
process.  Ireland  t.  Webber  et  aL  266 

2.  Notice  of. — Justice  of  tbe 
Peace. — When  in  a  proceeding  in 
attachment  before  a  justice  of  the 
peace  against  a  non-resident,  the 
writ  of  attachment  is  returned  no 
property  found,  but  a  summons  in 
garnishment  is  served,  notice  of 
the  pendency  of  the  suit  must  be 
giyen  by  three  successive  publica- 
tions, the  last  of  which  must  be 
thirty  days  before  the  day  of  trial. 
Andrewe  et  al,  v.  Powell 808 


8.  Same. — ^Where,  in  such  case,  tho 
record  of  the  justice  shows  thai 
such  notice  was  not  given,  the 
judgment  is  void... Ibid, 

4.  Same. — Gabnisbees.  •—  Jubisdio- 
TioK. — ^When  each  of  several  claims 
filed  before  a  justice  in  a  proceed- 
ing in  attachment  is  within  the  jor 
risdiction  of  the  justice,  judgment 
may  be  rendered  against  a  gar- 
nishee for  the  aggregate  amoont  of 
such  claims,  though  such  aggregate 
bo  above  the  jurisdiction  of  the 
justice Ibid, 

6.  Suit  on  Bond. — In  a  suit  upon  an 
attachment  bond,  the  complaint 
must  aver  that  the  damages  sued 
for  are  unpaid.  Michael  v.  Thom- 
as.,.  601 

AUDITOR. 

Contested  Election. — Auditob  may 
Administeb  Oatb. — In  a  proceed- 
ing to  contest  an  election,  the 
county  auditor,  as  clerk  of  the 
board  of  county  commissioners,  is 
authorized  by  law  to  administer  to 
the  contestor  the  oath  required  by 
law  to  be  attached  to  the  written 
statement  of  the  grounds  of  his 
contest.     Wheat  v.  Ragedaie,,,  191 


BAIL. 

Right  to  be  admitted  to.  See  Habeas 
CoBPUS,  1,  2,  8,  4. 

BANKS. 

See  National  Banks. 

BASTARDY. 

1.  Pbomibe  not  to  Pbosbcute. — ^An 
agreement  not  to  institute  a  prose- 
cution for  bastardy  is  a  good  con- 
sideration for  a  promise  to  pay 
money.    Abehire  v.  Mather,,,,,  881 

2.  Mabbied  Woman. — ^A  promise 
made  to  a  married  woman,  living 
separate  from  her  husband,  to  pay 
a  sum  of  money,  in  consideration 
of  her  agreement  not  to  prosecute 
the  party  for  bastardy,  is  good, 
though  made  without  the  concur- 
rence of  her  husband ,Ibid. 
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BILL  OF  EXCEPTIONS. 

1.  Caxhot  be  Filxd  till  SiomsD. — 
Until  a  bill  of  exceptions  is  signed 
by  the  judge,  it  cannot  lawfliUy  go 
upon  the  files.  Hz  Parte  Owart- 
ney 189 

2.  Tims. — A  bill  of  exceptions  must 
bo  signed  \ij  tlie  judge  within  the 
timo  limited.  If  signed  after- 
wards, it  cannot  be  regarded  as 
any  part  of  the  record. Ibid, 

BILL  OF  EXCHANGE. 

1.  Waitbb  Of  Notice  of  Non-Pat- 
MEiTT. — ^A  waiver  of  notice  of  non- 
payment)  contained  in  a  bill  of  ex- 
change, forms  a  part  of  the  bill, 
and  affects  the  contract  of  the  in- 
dorser  as  well  as  of  the  drawer. 
Lowry  et  al.  y.  Steele 168 

2.  Same. -^  CoNCEALM EKT.  —  An  an- 
swer by  an  indorser  to  a  suit  upon 
a  bill  waiving  notice  of  non-pay- 
ment, alleging  that  the  holder  con- 
cealed the  fact  of  non-payment,  is 
bad,  unless  the  facts  constituting 
the  fraudulent  concealment  are 
specially  averred ,..»Ihid, 


BILL  OF  SALE. 

Taking  of^  not  a  badge  of  fraud. 
Fraud,  8. 

BONDS. 


See 


Of  Executors  and  AdminUtratore,  See 
Executors  and  Administrators. 

Of  United  States^  not  taxable  by  State 
authority.     See  Taxes,  17. 

Of  Oounty  Treasurer^  wuita  on.  See 
Treasurer,  2,  4. 

Cannot  be  delivered  by  turety  to  princi- 
pal at  escrow .    See  Escrow,  1.  ' 

FttUttre  of  officer  to  give.  See  OrriCE 
AND  Officer,  12,  18. 

BOUNTIES. 

I.  Soldiers'  Families — Allowance 
TO. — An  order  of  the  board  of 
county  commissioners,  appropria- 
ting a  certain  sum  per  month  to 
the  family  of  each  soldier  who 
should  enter  the  service  of  the 
United  States  from  the  county,  was 
authorized  by  the  act  of  May  11, 
1861.  The  Board  of  Commissioners 
of  Adams  County  v.  Mertt 108 


2.  Same. — ^Parties. — The  soldier  is 
the  proper  party  to  sue  for  such 
allowance Ibid, 

8.  Same. — CoNTRACT.-^uch  an  order 
constitutes  a  contract  with  those 
who  entered  the  service  in  pursu- 
ance of  it,  and  cannot  be  rescinded 
or  modified  by  any  subsequent  or- 
der of  the  board,  to  which  the  sol- 
dier does  not  consent Ibid. 

4.  Set-Off. — County  Orders. — To  a 
suit  against  a  county  to  recover 
the  amount  unpaid  under  an  order 
of  the  board  appropriating  money 
to  the  support  of  soldiers'  families, 
the  defendant  pleaded,  by  way  of 
set-off,  that  the  plaintiff  was  in- 
debted to  the  county  for  four  coun- 
ty orders,  issued  to  plaintiff. 

ffddf  that  the  answer  was  bad,  for 
want  of  an  averment  that  the  or- 
ders had  been  procured  through 
fraud  or  mistake.  The  legal  pre- 
sumption being,  the  county  not  be- 
ing authorized  to  loan  its  orders, 
that  the  orders  were  issued  for  a 
purpose  authorized  by  law Ibid. 

5.  Assessments  to  Pat  Bonds. — Sec- 
tion 2  of  the  act  of  March  3,  1865, 
legalizing  appropriations  which 
had  been  made  by  counties,  &0., 
for  bounties,  was  not  intended  to 
limit  the  amount  of  the  assessment 
to  pay  such  appropriations,  in  any 
one  year,  to  one-fourth  of  the 
amount  thereof.  Nave  et  al.  v. 
King 856 

6.  Same. — ^An  appropriation  of  mon- 
ey by  a  county  board  to  repay  to 
individuals  money  voluntarily  con- 
tributed by  them  to  aid  the  recruit- 
ing of  soldiers,  or  expended  in  the 
procurement  of  substitutes,  is  ille- 
gal, and  a  special  levy  to  pay  such 
an  appropriation  may  bo  enjoined. 
The  Board  of  Com.  jr.,  v.  McCar^ 
ty.. 476 

7.  Same. — But  a  general  levy  for 
county  purposes  cannot  be  re- 
strained on  the  ground  that  a  part 
of  it  will  be  expended  to  pay  such 
illegal  appropriation.  The  proper 
remedy  in  such  case  is  by  injunc- 
tion against  the  treasurer  to  re- 
strain him  from  paying  out  the 
money ,..,.Ibid. 

8.  County  Board. — Appropriations 
FOR  Soldiers'  Families. — An  or- 
der of  the  board  of  commissioners 
of  a  oounty,  appropriating  a  cer- 
tain sum  to  the  support  of  the  fam* 
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ilies  of  soldierly  is  a  contract  with 
those  who  enlist  on  the  faith  of  the 
order,  and  cannot  be  rescinded  by 
the  board.  I\mkT,ffe0€ldetal.bQZ 

BURDEN  OF  THE  ISSUE. 

li  When,  under  the  pleadings,  no 
proof  is  required  to  enable  the 
plaintiff  to  recover,  the  burden  of 
the  issue  is  upon  the  defendant, 
and  he  is  entitled  to  open  and  close. 
Goodrich  t.  Friedertdorff  ei  aU  808 

2.  8LAHDEB.—JusTiricATiON.— Where, 
in  an  action  of  slander,  the  defend- 
ant justifies  the  speaking  of  the 
words^  the  burden  of  the  issue  is 
upon  him.     TM  t.  Damd 877 

8.  Suit  for  money  paid  to  the  defend- 
ant's use,  &c.  Answer,  1.  Set-off. 
2.  That  the  money  sued  for  was 
paid  as  part  of  the  price  of  per- 
sonal property  sold  by  defendant 
to  plaintiff,  which  the  plaintiff  re- 
fused to  receive  and  to  pay  the  res- 
idue of  the  price,  whereby  defend- 
ant was  damaged,  &c  Reply  to 
the  first  paragraph  of  the  answer, 
payment^  and  to  the  second,  the 
general  denial. 

Held^  that  the  burden  of  the  issue 
was  upon  the  plaintiff.  Kent  ei  al, 
r.WhiU 890 

€. 

CASES    OVERRULED,   DOUBTED, 

&G.,  &C. 

1.  Judgment  BT  Default. — The  lan- 
guage of  the  court  in  the  cases  of 
Blair  v.  DavU^  9  Ind.  286,  Harlan 
V.  Edwardty  18  id.  480,  and  The 
dncinnaii  li.  E.  Co,  v.  Calvert,  18  id. 
489,  said  to  be  too  broad  and  un- 
guarded. Coehnower  v.  Oochnofo^ 
er 268 

2.  HufBAND  AND  WjpB. — The  case 
of  Mahoney  v.  Bland,  AdnCr,  14 
Ind.  170,  said  not  to  be  consistent 
with  Johnson  v.  Bunyonj  21  Ind« 
115.     Ireland  y.  Webber 266 

3.  Railroads. — CoNDEMKATioir  oy 
Lands. — The  cases  Oreen  v.  Boody, 
21  Ind.  10;  The  Indiana  Central 
Railvoay  Co.  v.  Oaktz,  20  id.  9;  The 
New  Albany  and  Salem  R.  R.  Go.  v. 
Connelly,  7  id.  82;  The  Lafayette 
Plank  Road  Co.  v.  The  New  Albany 
and  Salem  R.  R.  Co.,  18  id.  90, 
overruled  in  part.  Oraham  v.  The 
Columbus  and  Indianapolie  R.  R. 
Co 260 


4.  Tax  ov  Burx  8habx& —  ITMftiqr 
V.  Madieon,  28  Ind.  881,  overruled. 
Wriffht,  Auditor,  j-c,  v.  SHh.,.  888 

CATTLE. 

1.  RuHViNo  AT  Labob. — ^In  the  ab- 
sence of  an  order  of  the  county 
board,  the  common  law  rule  pre- 
vails in  this  State,  that  the  owner 
of  cattle  is  bound  to  keep  them  on 
his  own  premises.  Michigan  South" 
em,  ^e.,  R.  R.  Co.  v.  Fiaher 9G 

2.  Same. — ^Where,  by  an  order  of  the 
county  board,  cattle  are  allowed  to 
run  at  large,  no  greater  obligation 
is  thereby  imposed  upon  the  owner 
of  other  property,  in  the  lawful 
use  thereof,  than  rested  upon  him 
by  the  common  law Ibid. 

CAVEAT  EMPTOR. 
See  CoNTBACT,  2. 

CERTIFICATE. 

Tbabscbipt. — The  certificate  of  the 
clerk  of  a  court  that  the  paper  to 
which  it  is  attached  is  a  "true 
transcript  of  the  proceedings,"  &c., 
is  not  equivalent  to  a  certificate 
that  the  paper  is  a  *'full,  true  and 
complete  transcript,"  &c.,  and  is 
not  sufficient  to  authorize  the  use 
of  the  transcript  in  evidence.  TuU 
V.  David 877 

CHAMPERTY. 

Remedy. — Quaere,  whether  champer- 
tous  contracts  between  attorney 
and  client  are  exceptions  to  the 
rule  that  where  an  immoral  con- 
tract is  executed  neither  party  can 
have  any  remedy  against  the  other. 
Dumonty.  Dufare^ 268 

CHILD. 
Injury  to.    See  Parent  and  Child. 

CHOSE  IN  ACTION. 

Power  of  Court  of  Equity  to  eubjeet 
See  Equity,  1. 

CIRCUIT  COURT. 

Juriedieiion  of  appUcaUon  to  eubieet 
lands  fraudulently  conveyed  by  dece- 
dent   See  JuBODiOTiOH,  7,  & 
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CITIES. 
See  Towns. 

1.  Streets. — Pbactzce. — Suit  to  en- 
join the  opening  of  a  street.  The 
complaint  alleged  that  in  1860,  the 
plaintiff's  grantor  and  others  peti- 
tioned the  city  council  to  open  a 
street  through  their  lands,  and 
that  an  ordinance  was  passed  de- 
claring said  street  opened ;  that  in 
fact  said  street  was  not  opened, 
nor  was  an  arbitrator  appointed, 
as  required  by  the  charter,  to  as- 
sess the  damages ;  that  in  1858  the 
council  adopted  a  resolution  de- 
claring said  street  opened,  and 
wcro  about  to  open  the  same ;  that 
plaintiff  had  purchased  lands  on 
said  street,  before  the  same  was 
opened,  and  that  his  damages  had 
not  been  assessed  or  tendered. 
Answer:  1.  General  denial.  2. 
That  the  plaintiff's  grantor  had 
waiyed  all  claim  to  dftmages.  8. 
A  dedication  by  plaintiff's  grantor, 
of  which  plaintiff  had  notice.  A 
demurrer  to  the  second  paragraph 
WHS  overruled. 

Held,  that  the  second  paragraph  of 
the  answer  was  bad,  as  the  sale  to 
the  plaintiff,  before  the  opening  of 
(he  street,  was  a  withdrawal  of  the 
offer  to  waive  damages.    But, 

Jleldj  that  as  the  evidence  sustained 
the  third  paragraph  of  the  answer, 
the  plaintiff  was  not  prejudiced  by 
the  error  in  overruling  the  demur- 
rer to  the  second  paragraph.  Parry 
v.  The  City  of  Richmond 66 

2.  Wharf. — The  right  to  erect  a 
wharf  has  its  foundation  either  in 
the  ownership  of  the  soil  or  the 
right  of  eminent  domain  City  of 
Jejfersonville  v.  The  LouUvilU,  j'c. 
Steam  Ferry  Co 100 

3.  Same. — When  a  wharf  is  built  by 
individuals,  it  is  private  property ; 
when  built  by  a  city,  under  the  gen- 
oral  law,  it  is  under  the  jurisdic- 
tion and  control  of  the  city  au- 
thorities  Ibid, 

4.  Same. — Bspaics. — The  city  can  be 
compelled  to  repair  a  wharf,  and  is 
liable  for  damages  occasioned  by 
the  neglect  to  repair;  but  if  ono 
avails  himself  of  the  use  of  the 
wharf,  although  out  of  repair,  he 
is  still  liablo  for  wharfage IHd. 

5.  Sake. — ^The    voluntary  ezpendi- 

Vol.  XXVn 35 


ture  of  money  by  a  striinger  in  re- 
pairing the  wharf  of  a  city  will 
create  no  liability  against  the 
city Ibid, 

6.  Same. — V/harfage. — A  city  has 
no  right  to  charge  wharfage  against 
one  who  is  the  owner  of  a  ferry 
right,  when  the  claim  arises  out  of 
the  exercise  of  the  right  of  ferri- 
age  lUd, 

7.  National  Bank  Shares. — Munic- 
ipal Taxes. — Under  the  general 
law  for  the  incorporation  of  cities, 
no  tax  can  be  imposed  for  munici- 
pal purposes  upon  the  shares  of  the 
Bank  of  the  State,  and  as  the  act 
of  Congress  forbids  any  discrimi- 
nation against  the  shares  of  Na- 
tional Banks,  the  latter  cannot 
be  taxed  for  municipal  purposes. 
Crafty  Treasurer^  4"^.,  et  al.  v.  Tut- 
tie 882 

8.  Obstruction  of  Streets. — Ordi- 
nances.— The  power  of  the  com- 
mon council  to  authorize  tho  ob- 
struction of  streets  or  alleys  is 
legislative  in  its  character,  and 
can  only  be  exercised  by  an  ordi- 
nance, passed  under  tho  formali- 
ties required  by  law  The  City  of 
Indianapolis  v.  Miller 804 

9.  Same. — License. — An  order  of  the 
common  council  authorizing  an  in- 
dividual to  use  tho  streets  and  al- 
leys adjacent  to  a  building  being 
erected  by  him,  for  tho  purpose 
of  depositing  building  materials 
thereon,  was  held  to  be  a  license, 
revocable  at  the  will  of  tho  coun- 
cil  Ibid. 

10.  Same. — A  having,  *under  a  li- 
cense from  the  city  council,  placed 
a  largo  quantity  of  sand  and  gravel 
in  a  street  of  a  city,  to  be  used  as 
building  material,  and  having  re- 
fused, after  notice,  to  remove  it 
from  the  street,  the  street  commis- 
sioner, under  the  direction  of  the 
council,  removed  it,  and  used  it  in 
the  repair  of  the  streets,  placing 
as  much  of  it  as  could  be  so  used 
upon  the  streets  adjacent  to  the 
property  of  A.  Suit  by  A  to  re- 
cover tho  value  of  tho  material. 

Held,  that  the  question  to  be  deter- 
mined was,  whether  unnecessary 
damage  had  been  done  in  abating 
the  nuisance,  and  in  determin- 
ing this  question,  it  was  proper  to 
take  into  consideration  the  value 
of  the  material,  the  cost  of  remov- 
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a1|  the  benefit  to  A  by  haying  it 
placed  upon  the  streets  bordering 
his  premises,  and  the  cost  of  re- 
moTing  and  placing  it  upon  A's 
lot,  compared  with  its  value... /&ttf. 
11.  CoiiHOH  Council. — Liability  or 
Memde&s. — ^The  members  of  the 
common  council  of  a  city  are  not 
liable  either  ciyilly  or  criminally 
for  acts  done  by  them  as  such,  in 
the  exercise  of  a  discretion  confided 
to  them  by  law,  unless  they  act 
corruptly.  Baker  et  al.  y.  The 
State 486 

CONDONATION. 
See  DiTOBCE,  2. 

CONSIDERATION. 

See  Contract,  0,  16,  17. 

PUa  of  failure  of.  See  Pleading, 
24.  PUa  of  want  of.  See  Pnouis- 
soBT  Notes,  6. 

CONSTITUTIONAL  LAW. 

1.  Doa  Tax. — The  act  of  March  2, 
1865,  (Acts  1865,  p.  56,)  "to  dis- 
courage the  keeping  of  useless  and 
sheep-killing  dogs,"  &c.,  is  consti- 
tutional. The  penalty  imposed  by 
the  law  upon  the  owners  of  dogs  is 
not  a  special  tax.  Mitchell  t.  Wil- 
2tafl»,  62;  State  y.  Comnall 120 

2.  Special 'Law. — The  definition  of  a 
special  statute  given  in  Mingle  v. 
The  State,  24  Ind.  28,  approved. 
Toledo,  Loganeporty  j*c.,  R.  R,  Co. 
V.  Nordylce 95 

8.  Same. — RAiLnoADS. — The  provi- 
eions  of  the  act  of  March  4,  1868, 
(Acts  1868,  p.  25,)  for  the  enforce- 
ment of  judgments  against  rail- 
road companies  for  stock  killed, 
are  not  repugnant  to  sections  22 
and  28,  article  4,  of  the  constitu- 
tion  Ibid, 

4.  Surety  of  the  Peace.  —  Dis- 
•CHAROB  OF  Jury. — The  provision  of 
the  constitution  that  no  person 
shall  be  twice  put  in  jeopardy  for 
the  same  offense  does  not  apply  to 
a  proceeding  for  surety  of  the 
peace.  The  State,  on  the  complaint 
of  Zehner  v.  Vankirk 121 

■6.  Highways. — Supervisors. — Ti- 
tles OF  Laws. — ^Tbe  subject  ex- 
pressed in  the  title  of  the  act  of 
i862,  ^ntiUed  <<an  act  proTiding 


for  the  election  or  appointment  of 
supervisors  of  highways,  and  pre- 
scribing certain  of  their  duties, 
and  those  of  county  and  township 
officers,  in  relation  thereto,"  is 
highways,  and  not  *Hhc  election 
and  duties  of  supervisors,"  and 
therefore  the  20th  section  of  that 
act,  which  requires  that  the  town- 
ship trustee  shall  assess  a  road 
tax,  &C.,  IS  not  repugnant  to  sec- 
tion 19  of  article  4  of  the  constitu- 
tion, which  ordains  that  ^H^very  act 
shall  eihbrace  but  one  subject,  and 
matters  properly  connected  there- 
with, which  subject  shall  bo  ex- 
pressed in  the  title."  Bright  v. 
McCtUloch,  Treasurer  J  Afc,  et  al.  228 

6.  Same. — It  is  sufficient  if  the  sub- 
ject expressed  in  the  title  of  an  act 
is  reasonably  specific,  or,  in  other 
words,  if  it  indicates  some  partic- 
ular branch  of  legislation,  as  a 
head  under  which  the  particular 
provisions  of  the  act  might  reason- 
ably be  looked  for Ibid. 

7.  AssEssMEKT.— Taxation. — Section 
1  of  article  10  of  the  constitution, 
which  ordains  that  *Mhe  general 
assembly  slfall  provide  by  law  for 
a  uniform  and  equal  rate  of  assess- 
ment and  taxation,  and  shall  pre- 
scribe such  regulations  as  shall 
secure  a  just  valuation  for  taxa- 
tion of  all  property,  both  real  and 
personal,"  &c.,  docs  not  require 
tliat  the  rate  of  assessment  shall 
be  uniform  and  equal  for  all  pur- 
poses throughout  the  State Ibid. 

8.  Sake. — ^Its  meaning  is  that  the 
rate  of  assessment  and  taxation 
shall  be  uniform  and  equal  through- 
out the  locality  in  which  the  tax  is 
levied Ibid. 

9.  BoAD  Tax. — A  tax  for  road  pur- 
poses assessed  upon  real  estate 
only,  is  repugnant  to  section  1  of 
article  10  of  the  constitution../&titf. 

10.  Taxes. — Licekse. — Indirect  tax- 
es, imposed  not  merely  for  the  pui^ 
poses  of  revenue,  but  in  restraint 
of  a  particular  business  or  calling, 
or  as  a  license  on  particular  pur- 
suits, or  as  mere  police  regulations, 
do  not  .come  within  the  spirit  or 
meaning  of  said  last  named  sec- 
tion  Ibid. 

CONTESTED  ELECTION. 

See  Electiok,  Contest  or. 
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CONTINUANOS. 

8u  Pkacticb,  22. 

CONTRACT. 

See  Fraud.  Pbomissort  Notes.  Deed. 

1.  Fraud.— False  Representations. 
tf  a  statement  is  in  fact  false,  and 
is  uttered  for  a  fraudulent  pur- 
pose, which  is  accomplished,  it  has 
the  whole  effect  of  fraud  in  annul- 
ing  the  contract,  although  the  per- 
son uttering  the  statement  did  not 
know  it  to  be  false,  but  believed  it 
to  bo  true.    Woodruff  v.  Oamer^  4 

2.  Caveat  Emptor.— Where  personal 
property  sold  at  auction  is,  at  the 
time  of  sale,  remote  from  the 
place  of  sale,  the  purchaser,  being 
ignorant  of  its  condition,  and  hav- 
ing had  no  opportunity  to  examine 
it)  has  a  right  to  rely  upon  the 
statements  of  the  seller.  Overbay's 
AdmW  V.  Lightifctal 27 

3.  Warranty — ^Ieasurb  of  Bama- 
oes. — Upon  a  breach  of  warranty 
of  personal  property,  the  measure 
of  damages  is  the  difference  be- 
tween the  actual  value  of  the  prop- 
erty at  (ho  date  of  the  purchase, 
and  its  value  at  that  date  if  it  had 
answered  the  terms  of  the  war- 
ranty  Ibid, 

4.  Same. — Evidence. — If  the  prop- 
erty is  put  upon  a  fair  market  and 
sold  to  the  best  advantage,  within 
a  reasonable  time,  the  price  real- 
ized is  prima  fcucie  evidence  of  its 
value,  while  the  price  paid  is  also 
prima  facie  evidence  of  the  value 

'of  such  an  article  as  would  have 
fulfilled  the  warranty Mid. 

5.  Allowance  to  Soldiers. — An  or- 
der of  the  board  of  commissioners, 
appropriating  a  certain  sum  per 
month  to  the  family  of  each  soldier 
entering  the  service  of  the  United 
States  from  the  county,  constitutes 
a  contract  with  those  who  entered 
the  service  in  pursuance  of  it,  and 
cannot  be  rescinded  or  modified  by 
any  subsequent  order  of  the  board, 
to  which  the  soldier  does  not  con- 
sent. The  Board  of  CommieeionerSj 
^c,  V.  Meriz 108 

6.  Tender. — ^Where  one  bound  by 
eontract  to  convey  real  estate  de- 
Bxes  the  contract,  and  refoses  to 
perform  it|  a  tender  of  the  price  by 


the   purchaser  is  not  necessary. 
Turner  Y.  Parry 168 

7.  Bill  op  Exchange. — Waiver  of 
Notice  op  Non-Payment.— A  waiv- 
er of  notice  of  non-payment,  con- 
tained in  a  bill  of  exchange,  forms 
a  part  of  the  bill,  and  affects  the 
contract  of  the  indorser  as  well  as 
of  the  drawer.  Lowry  et  aL  v. 
Sitde * 1G8 

8.  Furniture.  —  Construction  of 
Written  Contract.— Evidence.— 
A  sold  to  B,  by  a  written  contract, 
the  lease  of  a  hotel,  and  "all  the 
furniture  in  the  hotel,  used  in  run- 
ning the  same."  It  was  further 
stipulated  that  the  sale  did  not  in- 
clude "the  private  furniture  of  A, 
in  his  family  rooms,  nor  the  furni- 
ture in  boxes  which  have  not  been 
unpacked,  nor  stores  and  supplies 
on  hand,"  &c. 

Rtld,  that  the  word  "furniture,"  as 
used  in  the  contract^  meant  that 
with  which  the  house  was  furnished 
or  supplied;  goods,  vessels,  uten- 
sils and  other  appendages,  neces- 
sary or  convenient  for  carrying  on 
the  house;  whatever  had  been 
added  to  the  interior  of  the  house 
for  use  or  convenience. 

Hdd^  also,  that  parol  evidence  was 
admissible  to  show  what  articles 
were  required  for  use  and  conve- 
nience in  the  management  of  the 
hotel. 

Htldf  also,  that  every  material  fact 
which  would  aid  the  court  in  ap- 
plying the  contract,  and  in  identi- 
fying the  property  which  was  the 
subject  of  it,  and  which  would  tend 
to  place  the  court  in  the  situation 
of  the  parties,  was  admissible  in 
evidence. 

Hdd^  also,  that  evidence  of  the  acts 
of  the  parties  in  reference  to  the 
fulfillment  of  the  contract,  after  it 
was  made,  was  admissible  to  show 
their  intention  and  understanding 
in  the  use  of  the  language  cm- 
ployed  in  the  contract. 

Held^  also,  that  the  contract  of  sale, 
construed  in  connection  with  the 
circumstances  of  the  parties,  and 
their  conduct  after  the  making  of 
the  contract,  must  be  held  to  in- 
clude all  articles  of  fttmiture  pur- 
chased for  the  hotel,  whether  fully 
prepared  at  the  time  for  present 
use,  or  placed  in  the  store  room  to 
be  afterwards  prepared  and  used  in 
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operating  the  hotel;  such  as  linen, 
towclingf  carpets,  &c.,  in  the  piece. 
BcIFb  Admnistratriz  y.  Golding^l7Z 

9.  CoKsiDsaATioN.  —  Statute  op 
Frauds. — Suit  by  A,  who  claimed 
to  hold  a  senior  mortgage  upon  cer- 
tain personal  property,  against  B, 
the  mortgagor,  and  C,  who  was  al- 
leged to  bo  a  junior  mortgagee. 
The  complaint  alleged  that  B  had 
delivered  possession  of  the  property 
to  G,  upon  an  agreement  that  0 
would  sell  the  same,  and  out  of  the 
proceeds  first  pay  the  debt  of  A, 
secured  by  the  mortgage;  that  G 
had  sold  and  converted  said  prop- 
erty, and  failed  and  refused  to  pay 
A's  debt,  &c. 

Ileldf  that  the  receipt  of  the  property 
by  G  was  a  sufficient  consideration 
for  his  promise  to  apply  the  pro- 
ceeds to  the  payment  of  A's  debt, 
and  that  under  the  code  A  might 
sue  for  a  breach  of  such  contract. 

Heldj  also,  that  the  promise  of  G  was 
not  within  the  statute  of  frauds. 
Woodtpard  t.  WiUox^ 207 

10.  Immoral  GoNTRACT.-Tho  law  will 
not  give  its  aid  to  either  party  to 
enforce  an  immoral  contract;  and 
when  the  contract  is  executed,  nei- 
ther party  can  have  any  remedy 
against  the  other  to  be  restored  to 
his  former  condition.  Dumont  v. 
Dufore 263 

11.  Same.  —  Champerty,  —  Qucere^ 
whether  champertous  contracts  be- 
tween attorney  and  client  are  not 
exceptions  to  this  rule Ibid. 

12.  Offer  to  Sell. — A  leased  to  B 
and  G  a  tract  of  land  for  the  period 
of  two  years,  at  a  stipulated  rent. 
The  lessees  were  to  build  cert-ain 
fences,  and  were  to  have  an  elec- 
tion to  purchase  the  property,  at 
any  time  before  the  expiration  of 
the  lease,  at  a  price  named  in  the 
contract,  a  part  of  which  was  to 
be  paid  when  they  should  declare 
their  election  to  purchase,  and  the 
residue  was  to  be  secured  by  notes 
and  mortgage.  Suit  by  B  and  G,  al- 
leging that  within  the  term  of  the 
lease,  they  had  elected  to  purchase, 
and  had  tendered  to  A  the  money 
to  bo  paid  in  hand,  and  their  notes 
and  a  mortgage  for  the  residue. 

lleldj  that  no  written  notice  of  an 

election  to  purchase  was  necessary, 

^  the  tender  of  the  money  and  the 
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notes  and  mortgage  being  a  suffi- 
cient ofifer  of  performance. 

Heldj  also,  that  if  A  had  accepted 
the  offer  to  perform  and  executed 
the  deed,  the  mortgage,  though 
made  before  B  and  G  acquired  ti- 
tle, would  have  been  valid. 

Heldj  also,  that  the  assignment  by  B 
to  G  of  his  interest  in  the  contract 
would  not  affect  the  right  to  en- 
force a  conveyance,  their  joint 
notes  having  been  tendered  for 
the  purchase  money. 

Held,  also,  that  the  offer  to  sell  formed 
part  of  the  consideration  of  the 
contract,  and  could  not  be  with- 
drawn by  A,  even  before  notice  of 
an  election  to  purchase.  Souffrain 
eLal  v.  McDonald. 200 

18.  Member  or  Family. — Work 
akd  Labor. — Where  an  adult  re- 
sides with  another  as  a  member  of 
his  family,  receiving  support  and 
attention  as  such,  and  rendering 
service  in  return,  there  is  no  im- 
plied contract  to  pay  for  such  ser- 
vices. Oamef'i  Admimstrator  v. 
Board 3123 

14.  Same. — Infant. — This  rule  does 
not  apply  to  infants,  who,  as  they 
may  avoid  their  express  contracts, 
cannot  be  bound  by  the  implied 
contract  growing  out  of  such  a  re- 
lation. But  in  fixing  the  amount 
of  compensation  to  be  allowed  in 
such  cases,  the  jury  may  consider 
the  circumstances  under  which  the 
services  were  rendered Ibid. 

16.  Novation. — When  there  is  but 
one  debt  there  can  be  no  novation. 
Sinez  v.  The  Toledo,  Logantport, 
^c,  R.  R.  Co 305 

16.  Gold  Gontract.  —  Considera- 
tion.— A  being  indebted  to  B  upon 
■  a  promissory  note,  payable  in  g^ld, 
paid  the  debt  in  full  in  legal  ten- 
der notes,  and  executed  to  B  an- 
other note  for  one-half  of  the  dif- 
ference between  the  value  of  legal 
tender  notes  and  gold. 

Held,  that  there  was  no  considera- 
tion for  the  last  note.  Turner  t. 
Young 373 

17.  Bastardy — An  agreement  not 
to  institute  a  prosecution  for  bas- 
tardy is  a  good  consideration  for  a 
promise  to  pay  money.  Abshire  v. 
Mather 381 

18.  Gold. — ^Legal  Tender  Notes. — 
Where  the  amount  of  a  debt  is  as- 
certained, the  courts  cannot  reeog- 
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nise  any  difference  between  the 
gold  dollar  and  the  legal  tender 
note  of  the  denomination  of  one 
dollar.  The  Bank  of  the  State^  ^r., 
T.  Bwton 426 

19.  Same.  —  Special  Deposit.  — 
Where  the  bailco  of  specific  gold 
coins,  to  be  ro-delivered  in  specie, 
sells  the  coins  for  a  premium,  and 
fails  to  re-dcliver  them  on  demand, 
he  is  answerable  in  damages  for 
the  amount  which  he  has  realized 
by  the  conversion Ibid, 

20.  Same — A  refusal  to  re-deliver 
the  coins  on  demand,  in  such  case, 
is  evidence  of  a  conversion,  and 
will  justify  the  inference  that  the 
conversion  was  at  the  usual  pre- 
mium for  such  coins Ibid. 

21.  Release  o7  Psisokes. — Prom- 
ise IN  Consideration  of.— Where  a 
sheriff  releases  a  prisoner  who  has 
been  committed  to  his  custody  un- 
til a  fine  should  be  paid  or  replev- 
ied, upon  the  promise  of  another  to 
pay  the  fine,  he  cannot  maintain 
an  action  upon  the  promise.  Ken- 
worthy  V.  Stringer 498 

22.  Appropriations  for  Soldiers' 
Families. — An  order  of  the  board 
of  commissioirers  of  a  county,  ap- 
propriating a  certain  sum  to  the 
support  of  the  families  of  soldiers, 
is  a  contract  with  those  who  enlist 
on  the  faith  of  the  order*  and  can- 
not bo  rescinded  by  the  board. 
Funk  V.  Hetfield 503 

23.  Contract  for  Building  Ve&- 
BEL. — When  Title  Passes.— A  con- 
tracted to  build  a  vessel  for  B  at  a 
stipulated  -price,  a  part  of  which 
was  to  be  paid  in  installments  as 
the  vessel  should  reach  certain 
stages  of  completion,  and  the  res- 
idue by  a  note  payable  ninety 
days  after  the  boat  should  be 
moved.  The  installments  were 
paid  from  time  to  time  as  stipu- 
lated, and  the  material  used  and 
work  done  upon  the  vessel  were 
paid  for* by  A  out  of  this  money. 
B  employed  an  agent  to  superin- 
tend the  building  of  the  vessel,  and 
before  the  launch  put  a  watchman 
in  charge  of  her.  Afterwards,  ex-  ' 
ecutions  were  issued  against  A,  j 
and  ho,  being  unable  to  finish  her,  ' 
surrendered  the  vessel  to  B. 

Held^  that  the  property  in  the  vessel 
had  passed  to  B,  and  was  not  sub- 
ject to  tiie  lien  of  the  executions. 


Sand/ord   v.    The     Wiggins    Ferry 
Co 622 

COSTS. 

1.  Partition  op  Lands. — Costs. — 
In  a  proceeding  for  the  partition  of 
lands,  two-ninths  of  an  undivided 
moiety  of  the  land  were  set  off  to 
the  plaintiffs,  and  in  the  final  or- 
der the  court  awarded  two-ninths 
of  the  costs  against  the  plaintiffs, 
and  the  residue  against  the  de- 
fendants. 

Held,  that  there  was  no  abuse  of  tho 
discretion  given  by  the  statute  as 
to  the  distribution  of  costs  in  such 
cases.  Jenkins  et  al.  v.  Dalion  ei 
al 78 

2.  Against  Township. — When  an  ac- 
tion begun  by  the  supervisor  of  a 
road  district,  in  the  name  of  tho 
township  trustee,  to  recover  a  pen- 
alty for  the  obstruction  of  a  high- 
way,' is  dismissed,  the  township  is 
liable  for  costs  Sebrell  v.  Fall 
Creek  Townshipy  ^e 80 

COUNTER-CLAIM. 

1  What  it  Includes. — The  counter- 
claim, under  the  code,  is  more  than 
recoupment  at  tho  common  law.  It 
embraces  also  tho  cross-bill  in 
equity  against  the  plaintiff.  Wood- 
ruff  V.  Oamer 4 

2.  Real  Action. — In  a  suit  by  a 
grantor  to  rescind  a  conveyance  of 
land,  on  tho  ground  of  fraudulent 
representations,  a  counter-claim 
denying  the  fraud  and  alleging 
that  the  plaintiff  has  wrongfully 
kept  the  defendant  out  of  posses- 
sion, and  asking  judgment  for 
possession  and  for  rents  and  prof- 
its, is  within  the  statute Ibid. 

8.  Same. — Waste. — But  causes  of  ac- 
tion which  cannot  be  joined  in  a 
complaint,  cannot  be  joined  in  a 
counter-claim,  and  as  a  demand  for 
waste  is  not  incident  to  tho  recov- 
ery of  the  possession  of  real  estate, 
it  is  not  properly  joined  in  the 
counter-claim Ibid. 

COUNTY    COMMISSIONERS, 
BOARD  OP. 

1.  Suit  against  County. — Paupers. 
The  statute  docs  not  require  that  a 
claim  against  the  county  for  medr< 


650 


INDEX. 


ical  serviceB  rendered  to  the  out* 
-  door  poor,  upon  the  employment  of 
a  township  trustee,  shall  first  be 
presented  to  tho  bofurd  of  commis- 
sioners, and  proof  offered  that 
would  justify  its  allowanee,  before 
suit  can  be  brought  upon  it.  Suit 
may  be  brought  in  the  first  in- 
stance, at  the  option  of  the  claim- 
ant. The  Board  of  CommistionerSf 
J-c,  V.  Fordj  17,  and  Same  v.  JBojfn- 
ton 19 

2.  Highways. — Appeals. — ^Thc  board 
of  commissioners  is  not  a  necessa- 
ry party  to  an  appeal  from  an  or- 
der of  the  board  establishing  a 
highway.  Wright  tt  al.  v,  Welle 
et  al C5 

3.  Allowances. — Section  24  of  the 
act  providing  for  tho  organisation 
of  county  boards  relates  only  to 
allowances  made  to  persona  in 
whoso  favor  a  liability  exists 
against  the  county,  and  does  not 
apply  to  appropriations  for  boun- 
ties to  Tolunteers.  Nave  et  oL  t. 
King 860 

COUNTY  ORDERS. 

See  Set-Opp,  1. 

COURT  OP  COMMON  PLEAS. 

Juritdietion  of  Feloniee.  See  Crtx- 
INAL  Law,  2,  12,  18,  14. 

CRIMINAL  LAW. 

1.  Information.  —  Practice. — That 
no  affidavit  against  the  defendant 
is  filed  with  the  information  in  a 
criminal  case,  is  an  objection 
which  can  only  bo  reached  by  a 
motion  below.  It  cannot  be  first 
made  in  the  Supreme  Court.  New- 
come  V.  Tlie  State 10 

2.  Same. — An  information  for  a  fel- 
ony, in  the  Common  Pleas  Court, 
alleged  that  tho  defendant  was 
confined  in  the  jail  of  the  county 
on  a  charge  of  grand  larceny,  the 
identical  felony  thereinafter  set 
forth,  and  that  he  had  not  been  in- 
dicted by  any  grand  jury  of  the 
county  for  said  crime;  that  said 
defendant  on,  &c.,  at^  &c.,  did  felo- 
niously steal,  &c.,  one  bay  mare,  of 
the  value  of  $150,  the  personal 
property  of  A. 

Meld,  that  the  information  sufficiently 


charged  the  laroeny,  and  showed 
jurisdiction  in  the  Court  of  Com- 
mon Pleas Und. 

3.  Indictment. — Assault  and  bat- 
TERT. — ^Intent  to  Kill. — An  in- 
dictment charged  that  A,  **on,V' 
&c.,  "at,"  &c.,  "did  unlawfully 
strike,  beat,  bruise  and  wound  one 
B,  with  a  knife,  with  premeditated 
malice,  and,  with  the  intention  to 
kill  and  murder  him,  tho  said  B, 
did  then  and  there  stab,  cut  and 
wound  him,  the  said  B,  with  a  large 
knife,  then  and  there  held  in  lua 
hands,"  &c.,  "with  the  intention 
of  committing  a  felony." 

Heldj  that  the  charge  of  premeditated 
malice  was  applicable  to  the  bat- 
tery only. 

Heldf  also,  that  the  indictment  did 
not  sufficiently  charge  the  intent 
to  commit  the  particular  felony. 

Reld,  also,  that  as  an  assault  and 
battery  was  well  charged,  a  motion 
to  quash  tho  indictment  should 
have  been  overruled.  The  State  t. 
MiUer 15 

4.  Perjury. — Affidavit. — An  in- 
dictment for  perjury,  founded  upon 
an  affidavit  filed  by  tho  defendiant 
in  a  cause  with  interrogatories  ad- 
dressed to  the  plaintiC  alleged 
that  the  affidavit  was  filed  for  the 
purpose  of  procuring  a  continuance 
of  the  cause,  and  that  the  matters 
stated  in  tho  affidavit  "were  mate- 
rial to  the  issues  joined." 

Held,  that  the  averment  of  the  mate- 
riality of  the  statements  alleged 
to  be  false  was  insufficient. 

ffeldj  also,  that  the  averment  should 
have  been,  that  the  matters  sworn 
to  were  material  to  the  point  then 
in  question  before  the  courL  But 
heldy  that  if  the  indictment  showed 
that  the  statements  alleged  to  be 
false  were  material  to  the  point  in 
question,  an  express  averment  of 
their  materiality  was  not  neoes- 
sary. 

Jleldy  also,  that  false  swearfhg  in  each 
an  affidavit  is  perjury,  and  the  fact 
that  the  interrogatories  are  an- 
swered by  the  party  to  whom  they 
are  addressed,  and  a  eontinoanco 
is  thus  avoided,  does. not  release 
tho  party  making  the  affidavit 
from  the  guilt  of  perjury.  The 
State  V.  Flaffff 24 

5.  Information. — Trial  in  tec  A»- 
aiNGE  of.  Dbvendant. — ^Wbcre  a 
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person  proaoonted  by  infonnation 
for  an  offense  punishable  by  a  fine 
only,  is  not  personally  present  at 
the  trial,  but  files  the  undertaking 
of  a  responsible  person,  to  the  ap- 
proval of  the  court^  for  the  pay- 
ment of  the  fine,  &c.,  under  sec- 
tion 05  of  the  criminal  code,  (2  G. 
&  H.  413)  ho  has  the  same  right  to 
test  the  sufficiency  of  the  informa- 
tion by  a  motion  to  quash  that  he 
would  have  if  personally  present. 

Luther  y.  The  State 47 

6.  SuFBEUB  Court.  —  Pbactice. — 
When  the  court  below  has  refused 
to  entertain  and  pass  upon  a  mo- 
tion to  quash,  the  Supremo  Court 
will  not  look  into  the  question  of  the 
sufficiency  of  the  information..7&td 

7.  MUBDS11.-HABEAS  CoBPUS.-BaIL. 

upon  tho  hearing  of  an  applica- 
tion by  a  person  under  indictment 
for  murder  in  the  first  degree  to  be 
admitted  to  bail,  tho  burden  is  up- 
on him  to  show  that  the  proof  of 
his  guilt  is  not  evident.  JSz  Parte 
Heffren 87 

8.  Sahb. — In  order  to  show  this,  he 
must  produce  the  evidence  upon 

which  the  State  intends  to  rely  for 
conviction.  He  may,  however, 
cross-examine  or  impeach  the  wit- 
nesses testifying  against  Ynm^Ihid, 

9.  8amb. — AppBAL.---On  an   appeal 

from  a  decision  below,  adverse  to 
the  application  to  be  admitted  to 
bail,  the  finding  of  the  judge  be- 
low is  not  entitled  to  the  same 
weighty  effect  as  if  it  had  been  a 
finding  on  the  final  trial  of  an  or- 
dinary cause.  The  Supreme  Court 
will  weigh  the  evidence  without 
regard  to  the  finding  below.. ../bti. 

10.  Same. — On  the  application  of  A, 

who  was  indicted  for  the  murder 
of  B,  to  be  admitted  to  bail,  the 
evidence  showed  that  A  shot  B  with 
a  pistol,  in  a  whisky  saloon,  in  the 
presence  of  the  father  and  a  broth- 
er of  the  deceased,  who,  with  the 
deceased  and  the  prisoner,  were 
the  only  persons  in  the  saloon. 
The  prisoner  was  uninjured  when 
he  entered  the  saloon,  and  when  he 
oame  out  he  had  two  pistol  shot 
wounds  in  his  head.  Five  shots 
were  heard  in  the  saloon,  of  which 
the  prisoner  fired  four  only.  As 
he  ran  out  of  the  saloon  a  shot  was 
fired  at  him  by  some  one  in  the  sa- 
loon.   The  father  and  brother  of 


the  decfBsed  testified  that  the 
shooting  was  all  done  by  the  pris- 
oner; that  no  shots  were  fired  at 
him,  and  that  the  homicide  was 
without  provocation. 
Heldy  that  the  case  made  by  the  evi- 
dence was  not  one  in  which  the 
proof  of  guilt  was  evident,  and 
that  the  prisoner  was  entitled  to 
bo  admitted  to  bail Ihid, 

11.    DlSCHABGE    OF    JVBT. — OnCB   IN 

Jeopabdt.  — The  discharge  of  a 
jury  in  a  criminal  case,  without 
the  consent  of  tho  accused,  after 
ample  time  spent  in  deliberation, 
because  of  their  inability  to  agree 
upon  a  verdict,  does  not  entitle  the 
defendant  to  his  discharge.  Shaffer 
V.  The  State, 181 

12.  Infobmation.— Felont. — Jubis- 
niCTiON  OF  Common  Pleas. — When 
one  charged  with  a  felony,  and 
under  bail  to  appear  in  tho  Circuit 
Court  to  answer  the  charge,  volun- 
tarily submits  to  the  jurisdiction 
of  tho  Court  of  Common  Pleas,  the 
information  must  allege  the  fact  of 
such  submission,  and  that  the  fel- 
ony charged  in  the  information 
is  the  same  felony  on  which  the 
defendant  submitted  to  the  juris- 
diction of  the  latter  court.  Cobh 
V.  The  State^ 188 

18.  Same.*— The  case  is  begun  by  the 
filing  of  the  information,  and  an 
entry  of  record,  before  the  filing 
of  the  information,  that  the  de- 
fendant submitted  to  tho  jurisdic- 
tion of  the  court,  is  no  part  of  the 
record  of  the  cause Ibid, 

14.  Same. — The  averment  of  a  sub- 
mission by  the  defendant  to  the 
jurisdiction  of  the  court  is  trav- 
ersed by  a  plea  of  not  guilty,  and 
the  defendant  is  entitled  to  have 
the  verdict  of  the  jury  upon  that 
issue Ibid. 

15.  LiQuoB  LicEirsE.— Sales  on  Suh- 
DAT.^ — Before  the  passage  of  the 
act  of  December  19,  1865,  the  law 
provided  no  penalty  for  sales  of 
liquor  made  on  Sunday^  by  a  per- 
son having  a  license  to  sell,  though 
the  license  did  not  extend  to  that 
day.    Parker  v.  The  StaU 898 

16.  Same. — ^Nor  can  a  prosecution  be 
maintained  under  the  act  referred 
to  for  a  sale  made  before  it  went 
into  force Ibid, 

17.  Malicious  Tbespass. — An  infor- 
mation for  a  malioious  trespass  al- 
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leged  tliat  the  defendant  malicious-  [ 
ly,  fto.,  killed  a  dog,  of  the  value 
of  forty  dollars,  &c. 
HeUf  that  the  information  was  bad, 
for  not  alleging  the  amount  of  tho 
damage  done.  Harness  y.  The 
States 425 

18.  Nuisance. — ^The  statute  making 
tho  erecting  or  maintaining  of  a 
public  nuisance  a  misdemeanor 
sufficiently  defines  the  offense. 
Mrk  V.  The  State 430 

19.  JuRT. — Challenge. — A  juror, 
when  interrogated  as  td  his  compe- 
tency, answered  that  he  had  formed 
an  opinion  as  to  the  guilt  of  tho 
defendant,  if  what  he  had  heard 
was  true. 

Held,  that  the  juror  was  not  incompe- 
tent  ^Ibid. 

20.  Defective  Verdict. — On  a  trial 
upon  an  information  for  grand  lar- 
ceny, there  was  a  verdict  of  guilty, 
and  that  the  defendant  bo  impris- 
oned in  the  state  prison  for  one 
year,  &c.  After  tho  verdict  was 
entered,  tho  defendant  moved  for 
his  discharge,  on  the  ground  that 
the  verdict  was  defective,  in  fixing 
the  penalty  at  one  year  in  the  state 
prison,  when  the  shortest  term 
fised  by  statute  for  grand  larceny 
is  two  years. 

Htldy  that  as  the  jury  might,  under 
the  statute,  have  found  the  defend- 
ant guilty  of  petit  larceny,  and 
have  imposed  tho  exact  penalty 
they  did,  ho  was  not  prejudiced  in 
his  substantial  rights,  and  was  not 
entitled  to  his  discharge.  IToskins 
V.  The  State 470 

21.  Election.— Information  against 
Inspector.— An  information  against 
tho  inspector  of  an  election  for  re- 
fusing to  receive  a  vote  must  show 
the  purpose  for  which  the  election 
was  held.    Tipton  v.  The  Sinte^  402 

DAMAGES. 

Taking  of  private  property  for  public 
use^  without  aesesement  of.  See  Rail- 
roads, 7. 

1.  Breach  of  Warranty. — Meas- 
ure OF  Damages. — Upon  a  breach 
of  warranty  of  personal  property, 
tho  measure  of  damages  is  the  dif- 
ference between  the  actual  value 


of  the  property  at  the  date  of  the 
purchase,  and  its  value  at  that  date 
if  it  had  answered  the  terms  of  the 
warranty.  Overbay't  Adm'r  v. 
Liffhtyetal 27 

2.  Same. — EvrDBNCE. — ^If  the  prop- 
erty is  put  upon  a  fair  market  and 
sold  to  the  best  advantage,  within 
a  reasonable  time,  the  price  real- 
ized is  prima  facie  evidence  of  its 
value,  while  the  price  paid  is  also 
prima  fade  evidence  of  the  value 
of  such  an  article  as  would  have 
fulfilled  the  warranty Ibid. 

8.  Special  Damages. — Semble,  that 
in  a  suit  to  recover  damages  for  the 
non-delivery  of  goods,  the  damages 
sustained  by  tho  purchaser  by  rea- 
son of  his  inability,  in  consequence 
of  such  non-delivery,  to  fulfill  a 
contract  of  sale  made  by  him  for  tho 
sale  of  the  same  goods,  aro  too  re- 
mote. Harper  et  al.  v.  Miller  ei 
al 277 

DECEDENTS'  ESTATES. 

See  Executors  and  Administra- 
tors.   Descents. 

1.  Suit  to  Subject  Lands  Fraui>- 
ULEiriLY  Conveyed. — Jitrisdic- 
TiON  OF  Circuit  Court. — The  Cir- 
cuit Court  has  jurisdiction  of  an 
application  by  creditors  to  subject 
land,  alleged  to  have  been  fraudu- 
lently conveyed  by  a  decedent^  to 
the  payment  of  debts,  l^/ler  et  al. 
V.  Wilkerson  et  al 450 

2.  Same. — ^That  court  cannot,  how- 
ever, give  full  relief  in  such  cases, 
because  the  Common  Pleas  Court 
has  exclusive  jurisdiction  of  ap- 
plications for  tho  sale  of  the  real 
estate  of  decedents  for  the  pay- 
ment of  debts.  The  Circuit  Court 
can  proceed  no  further  than  to  de- 
cree that  the  lands  are  liable  to  be 
sold  to  pay  such  debts Bnd. 

DEED. 

1.  Construction  of. —  Some  ef- 
fect will,  if  possible,  be  given  to 
a  deed,  for  it  will  not  be  intended 
that  the  parties  meant  it  to  be  a 
nullity.  Oano  et  al.  v.  Aldridge  ei 
al. 294 

2.  Same. — Words  of  particular  de- 
scription will  control  more  general 
terms  of  description Ibid. 

8.  Same. — Two  deeds,  by  the  same 
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grantor,  deaoribed  the  lands  in- 
tended to  be  conveyed  thereby  as 
follows :  1.  "  A  part  of  fractional 
section  number  19,  being  the  half 
of  the  west  half  of  the  north-west 
quarter  of  section  number  29,  in 
township  7  south,  of  range  14  west^ 
containing  40  acres."  2.  "  A  cer- 
tain tract  of  land  in  Po9ey  county, 
lying  on  the  Walnuh  riyer,  with 
numbers  as  follows :  the  half  of  a 
fraction  number  29,  (it's  the  west 
half  of  the  fraction,)  containing 
five  acres,  in  township  7  south,  of 
range  14  west. 

Held^  that  as  to  the  first  conyeyance, 
the  words  "a  part  of  fractional  sec- 
tion number  19"  being  rejected,  as 
contradicting  the  more  particular 
description,  it  was  good  to  pass  an 
undiyidcd  half  of  the  west  half  of 
the  north-west  quarter,  &c. 

Held^  also,  that  as  to  the  second  doed, 
the  description  was  unintelligible, 
and  no  effect  could  bo  giron  to  it., 
without  eyidence  aliunde^ Ibid. 

4.  Mortgage. — Deed. — A  executed  a 
conyeyance  to  a  trustee  for  the  use 
of  his  infant  son  B,  in  which  it 
was  recited  that  A  had  received 
the  sum  of  $8,000  belonging  to  his 
son.  The  consideration  of  the  con- 
veyance was  declared  to  be  *Mhe 
said  sum  of  three  thousand  dol- 
lars, or  so  much  thereof  as  the 
premises  hereinafter  described  may 
be  worth,  and  the  sum  of  one  dol- 
lar." Covenants  of  seizin  and  war- 
ranty were  contained  in  the  instru- 
roent)  and  there  was  no  defeasance, 
nor  any  covenant  to  pay  the  said 
sum  of  three  thousand  dollars. 

Held^  that  the  instrument  was  not  a 
mortgage .  but  a  deed,  by  which  a 
title  in  fee  passed  to  the  son,  in 
satisfaction  of  so  much  of  the  debt 
as  tho  land  was  worth.  Reynolds 
€t  ttl.  Y.DavidtonU  Adm'r 296 

5.  Acknowledgment  of. — A  certif- 
icate of  acknowledgment  of  a  deed 
in  the  following  words,  viz:  "per- 
sonally came  A  B,  the  executor  of 
the  annexed  deed,  and  acknowl- 
edged it,"  was  held  to  be  sufficient. 
Davar  v.  OardwelU 478 

6.  Evidence  of  Execution. — Parol 
evidence  may  be  given  of  the  time 
of  tho  execution  and  delivery  of  a 
deed Ibid, 

1.  Feb  Tail  — Conveyance. — A 
conveyance  of  land  to  "A  and  the 


heirs  of  her  body  by  B  "  passes  a 
fee  simple  absolute.  Tipton  et  al.  v. 
La  Rote 484 

DEFAULT. 

Motion  to  set  aside.  See  Pbactice,  7. 
Record  of  judgment  by^  mxut  show 
service  of  process.  See  Practice, 
81. 

DEMAND. 

See  Mortgage,  1.  Execittors  and 
Administrators,  4. 

DEMURRER. 
See  Pleading.    Practice. 

DEPOSITIONS. 

1.  When  Witness  Resides  in  Coun- 
ty.— Where  it  appears  in  a  depo- 
sition that  the  witness  resides  in 
the  county  where  the  action  i^ 
pending,  or  in  an  adjoining  coun- 
ty, the  deposition  cannot  bo  used 
on  the  trial  unless  it  is  shown  that 
at  the  time  of  offering  it  tho  wit- 
ness has  ceased  to  reside  in  the 
county,  or  in  an  adjoining  county, 
or  that  he  is  absent  from  tho  State. 
CConnery.  0' Conner 69 

2.  Copy  of  Contract.  —  Where  a 
witness,  living  out  of  the  jurisdic- 
tion of  the  court,  refuses  to  attach 
an  original  paper  writing  in  his 
possession  to  his  deposition,  a  copy 
may  be  attached  and  given  in  evi- 
dence. Thorn  et  al.  v.  Wilson^s 
ExW  et  al 870 

8.  Parties.  —  The  deposition  of  a 
party  to  a  suit  may  be  taken  un- 
der the  rules  governing  tho  taking 
of  the  depositions  of  other  wit- 
nesses. Abshire  v.  Mather  et  al.  881 

4.  Notice. — A  notice  served  on  the 
20th  of  December,  in  Goshen,  to 
take  depositions  in  the  city  of  New 
York  on  the  29th  of  the  same 
month,  is  sufficient.  Manning  et  al. 
V.  Oasharie  et  al 899 

5.  Same. — Objections  to. — An  ob- 
jection to  a  deposition  *^  that  it  is 
not  taken  in  due  form  of  law  "  is 
toogeneraL Ibid. 

6.  Motion  to  Suppress. — ^Where  a 
motion  is  made  to  suppress  deposi- 
tions, the  reason  relied  on  should 
be  pointed  out.  Maggart  v.  jFVee- 
flion 681 

7.  Same. — Statute  Construed.— 
Under  section  267,  2  Q.  &  H.,  p. 
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178^  it  is  not  neoeisary  that  depo- 
titions  taken  in  an  action  which 
has  been  dismiBsed  should  bo  filed 
with  the  papers  of  a  subsequent 
action  for  the  same  cause,  or  that 
notice  should  be  given  of  the  in- 
tention to  use  them  on  the  trial  of 
the  latter  action,  before  offering 
them  ih.  eridence Ibid, 

DESCENTS. 

1.  Aliens. — At  the  common  law,  an 
alien  had  no  inheritable  blood,  and 
could  neither  take  land  himself  by 
descent,  nor  transmit  it  to  others, 
and  alienage  in  any  mediate  an- 
cestor interrupted  the  descent 
Murray  et  al.  t.  Kellif  et  al^ 42 

2.  Sjlme. — The  statute  removes  this 
disability  in  favor  of  a  bona  fide 
resident  alien Ibid. 

*8.  DESCEiTTS.—QtMsre,  whether,  where 
one  dies  intestate,  leaving  children 
surviving  him,  and  also  the  de- 
scendants of  deceased  children, 
the  latter  can  inherit,  under  sec- 
tion 2  of  the  statute  of  descents, 
unless  the  child  of  the  intestate 
under  whom  they  claim  also  died 
intestate.  Uayu^  AdmW  v.  Mat- 
loch^  OuardiaHy  ^c 49 

4.  Abandonment  and  Adultery  of 
WiVB. — In  order  to  bar  the  widow's 
interest  in  her  deceased  husband's 
estate,  under  section  32  of  the 
statute  of  descenU,  (1 0.  &  H.  298,) 
two  things  must  concur:  First^ 
she  must  have  left  her  husband, 
and,  second,  have  been  living  in 
adultery  at  the  time  of  his  death. 
Shaffer  v.  Riekardaon'a  AdmW,..  122 

6.  Wife's  Share  of  Personaltt. — 
The  widow  is  entitled,  under  the 
statute,  absolutely,  to  $300  of  the 

Eersonal  estate  of  her  deceased 
usband,  but  the  husband  may,  by 
will,  deprive  her  of  any  share  in 
the  residue  of  the  personal  es- 
tate  Ibid, 

6.  Wife's  Portion. — Under  section 
17  of  the  statute  of  descents  of 
1852,  the  wife  takes  an  interest  of 
one-third  in  fee  in  the  lands  of  her 
deceased  husband.  Section  18  of 
the  same  statute  merely  suspends 
the  wife's  power  of  alienation  du- 
ring subsequent  marriage.  Jack- 
ton  Y.  Finch 816 

7.  Baxb.—- Section  18  is  a  rule  of  de- 
■oent,  and  not  a  limitation  of  the 


estate  of  the  widow  in  the  lands 
of  her  deceased  husband... ...-i&idl 

8.  Same. — A  died  seized  in  fee  of 
real  estate,  and  left  surviving  him 

•  a  widow,  and  three  children  by 
her.  Tho  widow,  not  having  dis- 
posed of  her  interest  in  the  real 
estate,  married  B,  and  afterwards, 
with  her  husband,  entered  into  a 
contract  with  G  to  convey  to  him 
the  one-third  of  said  real  estate; 
and  C,  thereupon,  paid  to  her  a 
first  installment  of  the  purchase 
money.  C  afterwards  brought  an 
action  against  B.  and  wife  to  re- 
cover back  this  installmenU 

Held,  that,  as  B  and  wife  could  not, 
during  coverture,  alienate  lands 
held  by  the  wife  by  descent  from  a 
former  husband,  there  was  an  en- 
tire failure  of  consideration,  and 
C  was  entitled  to  recover  tho  pur- 
chase money Ibid. 

9.  MoRTQAOS. — Wife's  Interest. — 
In  April,  1853,  before  the  present 
law  of  descents  went  into  force,  A 
made  a  mortgage  upon  real  estate, 
in  which  his  wife  did  not  join.  In 
1854,  after  the  present  law  of  de- 
scents took  effect,  A  died  seized  of 
the  lands,  leaving  his  wife  and  two 
children  by  her  surviving  him. 
Suit  was  instituted  upon  the  mort- 
gage against  the  widow  and  chil- 
dren of  A,  and  a  decree  was  ren- 
dered for  the  sale  of  the  property, 
"subject  to  the  interest  and  estate 
of  the  widow  of  A  therein." 

Heldf  that  the  widow  was  entitled  in 
the  foreclosure  suit  to  have  an  un- 
divided one-third  in  fee  of  the 
land  reserved  from  sale,  until  the 
remaining  two-thirds  should  be 
exhausted,  and  if  that  proved  in- 
si^fficient,  then  the  remaining  one- 
third  was  liable  to  be  sold,  subject 
perhaps  to  a  life  estate  in  the  wid- 
ow therein.  QrabU  et  al.  v.  Me- 
CuUoh 472  • 

DIVORCB. 

1.  Cross-Comflaint. — ^Adultery.— 
EviDBVOB. — To  a  complaint  by  a 
wife  for  divorce,  alleging  cruel 
treatment,  the  defendant  answered 

'  by  the  general  denial,  and  also  by 
a  cross-complaint,  alleging  causes 
of  divorce  against  the  plaintiff,  upon 
which  an  issue  was  joined.  During 
the  trial,  the  plaintiff,  by  leave 
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of  the  oonrt,  filed  an  additional 
answer  to  the  croes-complaint, 
charging  the  defendant  with  adul- 
terji  committed  after  the  com- 
mencement of  the  suit. 

Meld,  that  the  answer  of  adultery 
was  a  good  defense  to  the  cross- 
petition. 

neid,  also,  that  as  evidence  of  the 
adultery  was  admissible  under  the 
general  denial,  the  court  com- 
mitted no  available  error  in  allow- 
ing the  additional  answer  to  be 
filed.  Armsironff  v.  Armitrong'a 
AdmW^ 186 

2.  Condonation. — Condonation  is 
not  absolute  remission,"  but  pro- 
ceeds upon  the  idea  of  repentance, 
and  is  not  operative  where  subse- 
quent acts  show  that  there  was  no 
repentance Ibid, 

8.  Judgment  by  Default. — When 
a  decree  for  divorce  is  taken  by 
default,  and  the  record  fails  to 
show  any  sufficient  notice  to  the 
defendant  of  the  pendency  of  the 
suit,  the  objection  may  be  made  on 
appeal,  without  any  application  to 
the  court  below  for  relief.  Coeh- 
nower  Y.  Coeknower 253 

4.  Same. — Notice  bt  Publication. 
The  record  of  a  decree  of  divorce, 
taken  by  default,  contained  this 
entry :  "  Comes  now  the  plaintiff 
and  makes  proof  of  publication  in 
this  cause."  The  notice  and  proof 
were  not  contained  in  the  record. 

Heldf  that  the  record  did  not  show 
any  legal  notice  to  the  defendant 
of  the  pendency  of  the  Bmi...Ibid. 

DOG  TAX. 

See  Taxes,  6,  6,  7. 

DOMICIL. 

1.  County  Officers. — ^Rebidbncb. 
Every  county  officer  is  required  by 
the  constitution  to  reside  ii^  the 
county  in  which  he  holds  office,  and 
if,  during  his  term,  such  officer 
ceases  to  reside  in  the  county,  he 
thereby  abandons  and  forfeits  his 
office.  Tonkey  et  al  v.  The  State  ex 
rel,  ComeltMon. 236 

2.  Sams. — A,  who  was  recorder  of 
Clmion  county,  during  his  term  of 
office,  went  to  Washingionf  D.  C, 
and  procured  an  appointment  as 


assistant  doorkeeper  in  the  House 
of  Representatives.  He  left  a 
deputy  in  charge  of  his  office  of 
recorder,  and  his  family  continued 
to  reside  in  Clinion  county.  During 
the  adjournment  of  Congress  he 
returned  to  his  family  and  took 
some  personal  oversight  of  his  of- 
fice, and  during  all  the  time  he 
claimed  to  bo  a  resident  of  Clinton 
county,  paid  a  poll  tax  therein, 
and  voted  there  at  the  elections. 

ffeldj  that  he  did  not  lose  his  resi- 
dence in  Clinion  county  by  his 
temporary  absence  therefrom  for 
the  purpose  stated Ibid. 

8.  Family.  —  As  a  general  rule, 
where  a  man  is  the  head  of  a  fam- 
ily and  is  a  housekeeper,  the  dom- 
icil  of  the  family  is  presumed  to  be 
his  legal  place  of  residence..,. Ibid. 

4.  Intention  to  Change. — It  re- 
quires an  intention  in  order  to 
change  a  domicil,  and  therefore 
if  a  person  leaves  his  place  of  res- 
idence temporarily,  on  business,  or 
otherwise,  but  with  the  intention 
of  returning,  he  does  not  thereby 
lose  his  domioil Ibid, 

ELECTIONS. 

1.  Contested  Election. — Auditob 
may  Admihisteb  Oath — In  a  pro- 
ceeding to  contest  an  election,  the 
county  auditor,  as  clerk  of  the 
board  of  county  commissioners,  is 
authorized  by  law  to  administer  to 
the  oontestor  the  oath  required  by 
law  to  be  attached  to  the  written 
statement  of  the  grounds  of  his 
contest.    Wheat  t.  RagadaU.. „J191 

2.  Affidayit.— Infobmation  and 
Belief. — ^The  affidavit  of  the  con- 
tester  of  an  election  to  the  written 
causes  of  contest  filed  by  him,  was 
that  so  far  as  the  facts  were  stated 
upon  his  own  knowledge  they  wore 
true,  and  so  far  as  they  were  stated 
upon  the  information  of  others  he 
believed  them  to  be  true.  It  did 
not  appear  in  the  statement  filed 
that  any  fact  was  stated  on  infor- 
mation and  belief,  but  each  allega- 
tion was  directly  and  positively 
made,  as  upon  the  knowledge  of 
the  oontestor. 

Held,  that  the  facts  stated  wore  di- 
rectly verified,  there  being  nothing 
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to  which  the  qualifying  clanse  of 
the  affidayit  could  apply Ibid. 

8.  Contested  Election. — Grounds 
or  Contest. — "Where  an  election 
is  contested  on  the  ground  that 
persons  who  were  not  qualified 
voters  were  permitted  to  vote,  it  is 
not  necessary  that  a  list  of  the 
names  of  the  alleged  illegal  voters 
should  bo  filed Ibid, 

4.  Evidence. — ^Admission  of  Re- 
cord.— On  the  trial  of  a  contested 
election  case  before  the  board  of 
county  commissioners,  the  contest- 
or  filed  a  list  of  persons  alleged  to 
have  voted  illegally,  and  the  con- 
testee,  by  an  entry  of  record,  con- 
ceded, "  for  the  uses  and  purposes 
of  this  trial,''  that  such  voters 
were  "minors  and  non-residents  as 
charged."  On  the  trial  of  the 
cause  in  the  Circuit  Court,  on  ap- 
peal, the  record  of  the  proceedings 
before  the  county  board  was  offered 
in  evidence  to  prove  the  admission 
of  the  con  testee  that  the  persons 
named  were  not  legal  voters. 

Ileldf  that  a  party  to  a  suit  may  bind 
himself  by  an  admission  of  record 
as  to  material  facts  involved  in  the 
case,  but 

Heldj  that  the  record  offered  did  not 
show  an  admission  of  the  fact  that 
the  persons  named  were  illegal 
voters,  but  simply  a  concession  of 
that  fact  for  the  purposes  of  the 
trial  before  the  board  of  commis- 
sioners  Ibid, 

5.  Contested  Election.  —  Evi- 
dence.— Where,  in  a  proceeding  to 
contest  an  election  on  the  ground 
that  ballots  cast  for  the  contestor 
were  fraudulently  abstracted  from 
the  ballot-box,  a  witness  is  called 
to  prove  that  he  cast  a  ballot  for 
the  contestor,  if  the  ticket  cast  by 
the  witness  can  be  found,  and  can 
be  identified  by  him,  it  is  the  best 
evidence  of  the  fact)  but  if  the 
ticket  cannot  be  found,  or  cannot 
bo  identified  by  the  witness,  then 
it  is  competent  for  him  to  state  for 
whom  he  voted.^..: Ibid. 

6.  Information  against  Inspector. 
An  information  against  the  inspec- 
tor of  an  election  for  refusing  to 
receive  a  vote  must  show  the  pur- 
pose for  which  the  election  was 
held.     Tipton  v.  The  State 492 


EQITITY. 

Power  of  court  to  order  ett-off.  See 
Set-off,  4. 

1.  Chose  in  Action. — Jurisdiction 
OF  Court  of  Equity  — ^The  power 
of  a  court  of  equity  to  reach  the 
choses  in  action  of  a  debtor  and 
subject  them  to  the  satisfaction  of 
a  judgment  has  been  denied  by 
this  court.    Keightlcy  v.  Walle,.  384 

2.  Same. — Proceedings  in  Aid  of 
Execution. — ^The  remedy  here;  in 
such  a  state  of  the  law,  is  found  in 
proceedings  supplementary  to  exe- 
cution  Ibid. 

ESCROAV. 

Principal  and  Surety. — Deliv- 
ery OF  Bond.  Where  one  exe- 
cutes a  bond  as  surety  for  an- 
other, and  delivers  it  to  the  latter 
upon  his  promise  to  procure  the  sig- 
natures of  other  persons  named, 
and  the  bond  is  delivered  to  the 
obligee  without  such  signatures,  if 
there  be  nothing  on  the  face  of  the 
bond  to  indicate  that  others  were 
to  sign  it,  it  is  valid.  Webb  ei  al. 
v.Bairdei  al 308 

ESTOPPEL. 

See  Judgment,  8.    Mill  Dam,  1,  2. 

1.  Estoppel  in  Pais. — ^To  a  suit  to 
enforce  the  lien  of  a  chattel  mort^ 
gage,  against  one  who  claimed  un- 
der a  purchase  at  sheriff's  sale,  on 
an  execution  against  the  mort- 
gagor, the  defendant  pleaded,  by 
way  of  estoppel  in  paisy  that  the 
plaintiff  was  present  at  the  sher- 
iff's sale,  and  gave  no  notice  of  his 
lien,  &c. 

Heldj  that  the  answer  should  also 
have  averred  that  the  defendant 
purchased  in  good  faith,  and  in  ig- 
norance of  the  plaintiff's  lien. 
Woodward  v.  Wileox 207 

2.  Estoppel  by  Former  Judgment. 
In  a  suit  involving  the  validity  of 
an  assignment  for  the  benefit  of 
creditors,  which  was  alleged  to  be 
void  for  fraud,  it  was  attempted  to 
conclude  the  assignee  by  pleading 
the  record  of  a  suit  brought  by  him 
against  the  sheriff  to  recover  the 
possession    of    certain    property 
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which  was  included  in  the  assign- 
ment, and  which  had  been  seized 
by  the  sheriff  on  an  execution 
against  the  assignor.  The  record 
showed  that  judgment  had  been 
giyen  against  the  assignee. 
HeU  that  the  record  was  only  con- 
clusiyo  as  to  the  particular  proper- 
ty inyolved  in  that  suit.  Roberts 
eiaL  T.  Sobeson 454 

EVIDENCE. 

See  Divorce,  1 

1.  Objection  to. — An  objection  to 
the  admissibility  of  evidence  which 
was  not  presented  to  the  court  be- 
low will  not  bo  noticed  in  the  Su- 
preme Court.  Board  of  Corn^Sy  ^c, 
V.  Boynton 19 

2.  Promissory  Note. — Presump- 
tion OP  Settlement. — The  giv- 
ing of  a  promissory  note  is  prima 
facie  evidence  of  a  settlement  of 
accounts  between  the  parties,  but 
this  presumption  may  be  rebutted. 
Kirckner  v.  Lewis^  AMx 22 

8.  Breach  of  Warranty. — Dam- 
ages.— In  a  suit  for  a  breach  of 
warranty  of  personal  property,  if 
the  property  is  put  upon  a  fair 
market  and  sold  to  the  best  advan- 
tage, within  a  reasonable  time,  the 
price  realized  is  prima  facie  evi- 
dence of  its  value,  while  the  price 
paid  is  also  prima  facie  evidence  of 
the  valuo  of  such  an  article  as 
would  have  fulfilled  the  whrranty. 
Ovcrbay^e  AdmW  v.  lAghiy  et  aU  27 

4.  Fraud. — Sale  of  Chattels. — 
The  purpose  or  intent  of  the  par- 
tics  to  a  sale  of  goods  must  be 
judged  of  by  all  the  circumstances 
connected  with  and  surrounding 
the  transaction.  Circumstances 
apparently  trivial  may,  when  ta- 
ken in  connection  with  other  facts 
proved,  form  important  links  in 
the  chain  of  evidence.  Kane  v. 
Brake  et  al 29 

5.  Same. — Bill  of  Sale  — The  title, 
upon  a  sale  of  personal  property, 
passes  to  the  purchaser  by  deliv- 
ery, and  no  bill  of  sale  is  neces- 
sary. But  the  taking  of  a  bill  of 
sale,  attested  by  a  witness,  is  not 
of  itself  a  badge  of  fraud Ibid. 

6.  Same. — Instructions. — Facts  or 
circumstances  which  in  their  na- 
ture are  inconsistent  with    good 


faith,  when  shown  to  exist,  neces- 
sarily tend  to  prove  fraud,  and 
though  the  jury  must  judge  of  the 
weight  of  the  evidence,  it  is  within 
the  province  of  the  court  to  in- 
struct the  jury  as  to  the  tendency 
of  such  evidence.  But  it  is  error  to 
instruct  the  jury  that  facts  prop- 
er and  innocent  in  themselves 
tend  to  prove  fraud,  or  that  fraud 
may  be  inferred  from  their  exist- 
ence  „Ibid. 

7.  Same. — Possession.— The  reten- 
tion by  the  vender  of  the  posses- 
sion of  goods  sold  is,  as  against 
creditors,  prima  facie  evidence  of 
fraud Ibid. 

8.  Disgharqe  of  Soldiers. — The 
certificate  of  discharge  issued  to  a 
soldier  of  the  United  States^  on  his 
muster-out,  is  legal  evidence  of 
the  fact  of  such  discharge.  The 
Board  of  Corn's,  ^c,  v.  Meriz.»  108 

9.  Declarations. — In  a  Suit  upon 
two  bonds  given  by  an  administra- 
tor, the  second  having  been  given 
upon  the  application  of  the  sure- 
ties on  the  first  to  be  discharged, 
the  sureties  upon  the  second  bond 
offered  to  prove  the  declarations  of 
the  administrator,  made  at  the  time 
of  executing  the  second  bond,  as  to 
when  the  defalcation  sued  for  oc- 
curred. 

Held,  that  the  evidence  was  not  com- 
petent. Lane  et  al.  v.  2^he  State  ex 
rel,  Harmon's  AdmW 108 

10.  Administrator's  Account  Cur- 
rent.— In  a  suit  upon  an  adminis- 
trator's bond,  an  account  current 
filed  by  the  administrator  is  at 
least  prima  facie  evidence  that  the 
amount  therein  stated  was  in  the 
hands  of  the  administrator  at  the 

.  time  of  filing  the  account Ibid. 

11.  Slander. — Where  in  an  action 
of  slander  the  words  charged  to 
have  been  spoken  import  a  larceny 
of  the  property  of  A,  proof  of  the 
speaking  of  words  importing  an- 
other and  a  different  larceny  is  not 
admissible  in  support  of  the  cause 
of  action.    Medaughy,  irw^At  187 

12.  Experts. — On  the  trial  of  an  ac- 
tion for  the  price  of  cross- ties  fiir- 
nished  to  a  railroad  company,  the 
defense  being  that  the  ties  were 
not  of  a  good  quality,  one  witness 
called  by  the  plaintiff  to  prove  the 
quality  of  the  ties,  stated  that  he 
had  been  road-master  of  another 
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railroad,  and.asaoeh  it  had  been 
his  daty  to  inspect  and  receiye  ties ; 
and  another  witness,  called  for  the 
same  purpose,  stated  that  he  had 
made  and  sold  cross-ties  to  the  de- 
fendant. 
Sieldj  that  the  witnesses  had  sufficient 
knowledge  of  the  subject  to  make 
them  competent  witnesses  as  to  the 
quality  of  the  ties.  The  Jefferson- 
viUe  R.  R.  Co,  t.  Lanham 171 

18.  CoVSTftUCTION  OF  WRITTEN  CON- 
TRACT.— A  sold  to  B,  by  a  written 
contract,  the  lease  of  a  hotel,  and 
"all  the  furniture  in  the  hotel, 
used  in  running  the  same."  It 
was  further  stipulated  that  the  sale 
did  not  include  "the  private  furni- 
ture of  A,  in  his  family  rooms,  nor 
the  furniture  in  boxes  which  have 
not  been  unpacked,  nor  stores  and 
supplies  on  hand,"  &o. 

Heldf  that  parol  eyidenoe  was  admis- 
sible to  show  what  articles  were 
required  for  use  and  convenience 
in  the  management  of  the  hotel. 

Ifdd^  also,  that  every  material  fact 
which  would  aid  the  court  in  ap- 
plying the  contract,  and  in  identi- 
fying the  property  which  was  the 
subject  of  it,  and  which  would  tend 
to  place  the  court  in  the  situation 
of  the  parties,  was  admissible  in 
evidence. 

HM,  also,  that  evidence  of  the 
acts  of  the  parties  in  reference  to 
the  fulfillment  of  the  contract, 
after  it  was  made,  was  admissible 
to  show  their  intention  and  under- 
standing in  the  use  of  the  language 
employed  in  the  contract.  BeWe 
Adm'xy.  Qolding 173 

14.  Admission  or  Record. — On  the 
trial  of  &  contested  election  case, 
before  the  board  of  county  commis- 
sioners, the  contestor  filed  a  list  of 
persons  alleged  to  have  voted  ille- 
gally, and  the  contestee,  by  an  en- 
try of  record,  conceded,  "for  the 
uses  and  purposes  of  this  trial," 
that  such  voters  were  "minors  and 
non-residents  as  charged."  On  the 
trial  of  the  cause  in  the  Circuit 
Court,  on  appeal,  the  record  of  the 
proceedings  before  the  county 
board  was  offered  in  evidence  to 
prove  the  admission  of  the  contes- 
tee that  the  persons  named  were 
not  legal  voters. 

Held^  that  a  party  to  a  suit  may  bind 
himself  by  an  admission  of  record 


as  to  material  facts  involved  in  the 
case,  but 
Htld^  that  the  record  offered  did  not 
show  an  admission  of  the  fact  that 
the  persons  named  were  illegal 
voters,  but  simply  a  concession  of 
that  fact  for  the  purposes  of  the 
trial  before  the  board  of  commis- 
sioners.   Wheat  V.  Ragedale,,.^  191 

16.  Contested  Election. — Where, 
in  a  proceeding  to  contest  an  elec- 
tion on  the  ground  that  ballots  cast 
for  the  contestor  were  fraudulently 
abstracted  from  the  ballot-box,  a 
witness  is  called  to  prove  that  he 
cast  a  ballot  for  the  contestor,  if 
the  ticket  cast  by  the  witness  can 
be  found  and  can  be  identified  by 
him,  it  is  the  best  evidence  of  the 
fact,  but  if  the  ticket  cannot  be 
found,  or  cannot  be  identified  by 
the  witness,  then  it  is  competent 
for  him  to  state  for  whom  he 
voted Ibid. 

16.  Deed. — ^To  an  action  to  quiet  the 
title  to  lands,  the  defendant  an- 
swered, claiming  title  to  an  undi- 
vided one-third,  under  a  deed  from 
the  plaintiff's  grantor,  and  alleg- 
ing possession  under  the  deed  for 
twenty  years.  On  the  trial,  the 
defendant  offered  in  evidence  a 
deed  executed  jointly  by  himself 
and  the  plaintiff's  grantor  for  a 
part  of  the  property. 

Held^  that  the  evidence  was  admissi- 
ble, as  tending  to  show  the  defend- 
ant's «laim  of  title,  and  a  recogni- 
tion of  it  by  the  plaintiff 's  grantor. 
Jhanont  v.  Jhitfore^ 268 

17.  Covenant  oe  Warrantt. — ^In- 
cumbrances — A  covenant  of  war- 
ranty contained  in  a  deed  does  not 
extend  to  incumbrances  which  the 
vendee  assumed  to  pay,  as  part  of 
the  consideration  of  the  convey- 
ance ;  and  parol  evidence  is  admis- 
sible to  prove  an  agreement  by  the 
vendee  to  pay  an  incumbrance. 
Pitmany.  Conner 887 

18.  Treasurer's  Bond — Suit  on. — 
On  the  trial  of  a  suit  by  the  State 
against  a  county  treasurer,  for  a 
failure  to  pay  over  moneys  derived 
from  liquor  licenses,  a  certificate 
of  the  Auditor  of  State  was  given 
in  evidence,  which  stated  that  an 
account  which  preceded  the  certifi- 
cate was  "  a  true  and  correct  state- 
ment of  the  account  of  F,  treaaur- 
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er/'  &o.,  "as  the  same  appears 
from  the  records  of  my  oflfice." 
Heldj  that  the  account  was  not  shown 
by  the  certificate  to  be  cither  a 
copy  of  an  account  rendered  by 
the  defendant,  or  of  an  account 
stated  by  the  auditor,  as  required 
by  sections  6  and  8  of  the  act  of 
1852,  (1  O.  &  H.  120,)  and  hence 
was  not  admissible  in  eyidence. 
iVy  et  al.  v.  The  States  ex  rel.  Rts- 
tine,  Aud.,  ^e,.^ 848 

19.  Satisfactiok  of  Jubgment. — 
Etidbnce. — Suit  by  A  against  B 
to  enjoin  the  collection  of  a  judg- 
ment. The  complaint  alleged  that 
the  judgment  was  recoyered  for  an 
unpaid  balance  of  the  purchase 
money  of  real  estate  due  from  A 
to  B ;  that  A  had  sold  the  real  es- 
tate to  C,  and  that  B  had  agreed  to, 
and  did,  accept  the  notes  of  G  in 
discharge  of  the  judgment.  B  an- 
swered, denying  that  the  notes  of 
C  had  been  receiyed  in  satisfaction 
of  the  judgment,  and  alleging  that 
they  had  been  taken  as  collateral 
security  only. 

J7«2ef,  that  a  written  agreement  be- 
tween B  and  C,  by  which  it  was 
stipulated  that  the  judgment 
against  A  should  remain  in  force 
until  G's  notes  were  paid,  was 
admissible  in  eyidenoe,  as  tending 
to  contradict  the  allegation  that 
the  notes  were  receiyed  in  satisfac- 
tion of  the  judgment. 

Held,  also,  that  the  record  of  the 
judgment  of  foreclosure  of  a  mort- 
gage giyen  by  C  to  A  to  secure 

.  other  notes,  giyen  for  a  balance  of 
purchase  money  aboye  the  amount 
of  the  notes'  transferred  to  B,  and 
of  a  purchase  by  A  of  the  land 
under  the  decree,  was  admissible 
in  eyidence,  as  it  tended  to  show 
that  the  land  was,  in  equity,  subject 
to  a  yondor's  lien  for  the  amount 
of  the  notes  held  by  B. 

Heldj  also,  that  while  the  taking  of 
an  appeal  from  the  judgment  al- 
leged to  be  satisfied,  after  the  date 
of  the  alleged  satisfaction,  did 
not  estop  A  from  asserting  that  the 
judgment  was  paid,  it  was  proper 
eyidence  for  the  consideration  of 
the  jury.  Thorn  et  nL  y.  WiUon'a 
En^ret  al 870 

20.  Deposition.— Copy  op  Coktract. 
Where  a  witness,  liying  out  of  tho 
jurisdiction  of  the  court,  refuses 


to  attach  an  original  paper  writ- 
ing, in  his  possession,  to  his  depo- 
sition, a  copy  may  be  attached  and 
giyen  in  eyidence .,.».Ibid, 

21 .  Te ANscaiPT.  —  Certificate. — 
The  certificate  of  tho  clerk  of  a 
court  that  the  paper  to  which  it  is 
attached  is  "  a  true  transcript  of 
the  proceedings,"  &c.,  is  not  equiv- 
alent to  a  certificate  that  the  paper 
is  a  "  full,  true  and  complete  tran- 
script," &o.,  and  is  not  sufficient  to 
authorize  the  use  of  the  transcript 
in  eyidence.     Tullv.  David..,,  877 

22.  Impeachment. — Eyidence  of  the 
general  character  of  a  witness, 
offered  for  his  impeachment,  should 
be  confined  to  the  time  of  the  trial, 
unless  the  peculiar  circumstances 
of  the  case  render  it  necessary  to 
show  his  preyious  standing,  and 
the  onus  of  showing  this  necessity 
is  upon  the  party  offering  the  evi- 
dence. Abshire  y  Mather  etal.,,  881 

28.  SLANDER.-RuMORs.-Qencral  ru- 
mors, or  a  general  suspicion  that 
the  party  is  guilty  of  the  act  im- 
puted by  the  alleged  slanderous 
words,  may  be  given  in  evidence 
in  mitigation  of  damages,  but  evi- 
dence of  mere  reports,  rumors  or 
suspicions  is  not  admissible.  JSUck' 
erutaff  ei  al.  v.  Perrin 627 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

See  Decedents'  Estates. 

1.  Decedents'  Estates. — Aoyancss 
TO  Distributees.  —  The  statute 
does  not  authorize  the  court  to  re- 
quire an  administrator  to  advance 
money  to  a  distributee  of  the 
estate,  except  upon  the  execution 
of  a  bond,  conditioned  for  refund- 
ing the  money,  if  required  for  the 
payment  of  debts.  Hayei  Admr. 
v.  Matlock,  Ouardian,  ^c 49 

2.  Same. — Pleadings. — The  statute 
does  not  contemplate  formal  plead- 
ings in  such  case.  The  application 
is  a  summary  one,  to  the  discretio'n 
of  the  court,  to  be  granted  only  in 
a  clear  case Ibid. 

8.  Same. — Wben  to  be  Granted. — 
Unless  the  assets  of  the  estate  ex- 
ceed by  one-third  the  known  debts  ' 
atid  legacies,  the  court  ought  not 
to  require  the  administrator  to  pay 
the  funds  in  advance  to  the  dis- 
tributees^.. Udd, 
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4.  DuTT  TO  Pay  ovek  Monet  to 
Successor. — When  an  administra- 
tor resigns  his  trust,  it  is  his  duty 
to  pay  the  money  in  his  hands,  be- 
longing to  the  estate,  into  court,  or 
to  his  successor  in  the  trust,  and 
no  demand  is  necessary  before  suit 
is  brought  by  the  administrator  de 
honU  non.  Lane  y.  The  State  ez  rel, 
Harmon's  AdmW 108 

5.  Declabations  or. — Evidence. — 
In  a  suit  upon  two  bonds  giyen  by 
an  administrator,  the  second  hav- 
ing been  given  upon  the  applica- 
tion of  the  sureties  on  the  first  to 
be  discharged,  the  sureties  upon 
the  second  bond  offered  to  prove 
the  declarations  of  the  administra- 
tor, made  at  the  time  of  executing 
the  second  bond,  as  to  when  the 
defalcation  sued  for  occurred. 

Held^  that  the  evidence  was  not  com- 
petent  Ihid. 

6.  DiSCHABGE  07  SURETY. — ADMIN- 
ISTRATOR'S Bond.— Where  the  sure- 
tics  upon  the  bond  of  an  adminis- 
trator file  an  application  to  be  dis- 
charged, and  a  citation  thereupon 
issues  to  the  administrator,  who,  in 
response  thereto,  appears  and  files 
a  new  bond,  which  is  approved, 
the  sureties  upon  the  first  bond  are 
discharged,  without  a  formal  order 
of  the  court  directing  their  dis- 
charge   '..« Ihid. 

7.  Administrator's  Bond.  —  Evi- 
dence.— In  a  suit  upon  an  admin- 
istrator's bond,  an  account  current 
filed  by  the  administrator  is  at 
least  prima  facie  evidence  that  the 
amount  therein  stated  was  in  the 
hands  of  the  administrator  at  the 
time  of  filing  the  account Ibid. 

3.  Witness.  —  Wife.  —  Decedent's 
Estate. — In  a  suit  by  the  widow 
against  the  administrator  of  her 
deceased  husband,  to  compel  him 
to  make  distribution  to  her  of  her 
share  of  the  personal  estate,  the 
widow  is  a  competent  witness  as  to 
all  facts  within  her  own  knowl- 
edge. Shaffer  v.  Riehardeon'a  Ad- 
ministrator  122 

9.  Set-off. — In  a  sui't  by  an  admin- 
istrator for  a  debt  due  the  estate 
of  the  decedent,  which  originated 
after  the  death  of  the  intestate,  the 
defendant  cannot  set-off  a  debt  due 
him  by  the  intestate  in  his  lifetime. 
DayKuffy,  Dayhuff's  AdmW.,..  168 

10.  Same. — To  a  suit  by  an  adminis- 


trator de  bonis  non  upon  a  not4) 
given  for  the  price  of  property 
purchased  at  the  administrator's 
sale,  the  defendant  pleaded,  by 
way  of  set-of^  a  debt  due  him  by 
the  decedent  in  his  lifetime.  It 
was  also  alleged  that  the  former 
administrator  had  agreed,  at  the 
time  the  defendant  purchased  the 
property,  to  allow  the  seUoff. 
Heldf  that  by  the  eleoution  of  the 
note  the  agreement  to  allow  the 
set-off  was  waived.... Ibid. 

11.  Foreign  Executors. — Right  to 
Sue. — The  right  of  a  foreign  exec- 
utor or  administrator  to  sue  in  the 
courts  of  this  State  is  not  depend- 
ent upon  his  filing  here  a  copy  of 
his  letters.  Upton  v.  Adams'  Exec- 
utors,.  432 

12.  Samis. — ^The  statute  merely  pro- 
vides, as  a  rule  of  evidence,  that 
when  the  authority  of  the  executor 
or  administrator  is>properly  put  in 
issue,  a  copy  of  his  letters,  pro- 
duced and  filed  in  the  courts  shall 
be  sufficient  evidence  of  his  ap- 
pointment  Ibid. 

13.  Suit  by  Executor. — Witness. 
Where  in  a  suit  by  an  executor  or 
administrator  against  several  de- 
fondants,  ono  of  them  suffers  a  de- 
fault, he  is  a  competent  witness  for 
his  co-defendants  in  support  of 
issues  made  by  them  in  which  the 
witness  is  not  interested.. Ibid. 

14.  Claim  against  Administrator 
PsRSONALLT. — Where  on  the  trial 
of  a  claim  against  an  estate,  it  ap- 
pears that  the  debt  is  against  the 
administrator  personally,  and  no( 
against  the  estate,  judgment  should 
go  for  the  defendant.  A  personal 
judgment  against  the  administra- 
tor is  erroneous.  HorraU  v.  Scud- 
der 499 

EXPERTS. 
See  Evidence,  12. 

F. 

FEES. 

County  Treasurer. — ^The  county 
treasurer  is  not  entitled  to  a  per 
cent,  upon  moneys  raised  upon  the 
sale  of  county  bonds,  for  the  pur- 
pose of  paying  bounties  to  volun- 
teers, before  the  passage  of  the  law 
authorising  such  bonds,  when  the 
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money  was  received  and  disbursed 
bj  a  special  agent  of  the  county. 
StMtekey  v.  The  Coms^  ^e 251 

FEE  TAIL, 

CoNVSTAKCB.  —  A  convoyanco  of 
land  to  "A  and  the  heirs  of  her 
body  by  B"  passes  a  fee  simple  ab- 
solute. Tipton  ti  aL  v  La  Rose,  484 

FERRIES. 

OBIoiir  OF  BiOHt. — A  ferry  right, 
like  the  right  to  maintain  a  wharf, 
has  its  foundation  in  the  owner- 
ship of  the  soil,  or  in  the  exercise 
of  the  right  of  eminent  domain. 
aty  of  Jeffersonville  v.  The  LouU- 
ville,  ^c,  Feny  Co^ 100 

FORFEITURE, 
Of  Office.    See   OrTicB    and   0»ri- 

CBK8,  1-9.  ■ 

FORMER  RECOVERY. 
See  JuDOXENT,  7,  8. 

FRAUD. 

1.       FaLSS      RsPBKSElfTATIONS.  —  If 

a  statement  is  in  fact  false,  and 
is  uttered  for  a  fraudulent  pur- 
pose, which  is  accomplished,  it  has 
tho  whole  effect  of  fraud  in  annul- 
ing  the  contract,  although  the  per- 
son uttering  the  statement  did  not 
know  it  to  be  false,  but  belieyed  it 
to  be  true.    Woodruff  v.  Oamer,,  4 

2.  Sale  of  CHATTEiA-^The  pur- 
pose or  intent  of  the  parties  to  a 
sale  of  goods  must  be  judged  of 
by  all  the  circumstances  connected 
with  and  surrounding  the  transac- 
tion. Circumstances  apparently 
trivial  may,  when  taken  in  connec- 
tion with  other  facts  proved,  form 
important  links  in  tho  chain  of  ev- 
idence.   Kane  ^,  Drake  ei  aL.»,  29 

8.  Bill  of  Sale. — ^The  title,  upon  a 
salo  of  personal  property,  passes 
to  tho  purchaser  by  delivery,  and 
no  bill  of  salo  is  necessary.  But 
the  taking  of  a  bill  of  sale,  attested 
by  a  witness,  is  not  of  itself  a 
badgo  of  fraud Ibid. 

4.  Instkuctions. — Facts  or  circum- 
stances which  in  their  nature  are 
inoonsistont  with  good  faith,  when 
shown  to  exist,  necessarily  tend  to 
prove  fraud,  and  though  the  jury 

Vol.  XXVn.— 86 


must  judge  of  tho  weight  of  the 
evidence,  it  is  within  the  province 
of  the  court  to  instruct  tho  jury  as 
to  tho  tendency  of  such  evidence. 
But  it  is  error  to  instruct  tho  jury 
that  facts  proper  and  innocent  in 
themselves  tend  to  prove  fraud,  or 
that  fraud  may  bo  Inferred  from 
their  existence Ibid. 

5.  Possession. — Tho  retpntion  by  the 
vender  of  the  possession  of  good& 
sold  is,  as  against  creditors,  prima 
facie  evidence  of  fraud. ...^^. Ibid. 

6.  Novation. — Suit  by  A  against  B 
upon  a  promissory  note.  Answer, 
that  at  the  time  of  the  giving  ef 
the  note,  A  was  the  owner  of  a  hotel 
which  ho  had  leased  to>  C;  that  the 
plaintiff  and  C  had  falsely  and 
fraudulently  represented  that  C 
was  making  a  profit  of  ten  dollars 
per  day  in  said  hotel,  &c.;  that  the 
consideration  of  the  note  was  the 
purchase*  of  said  lease,  &o.,  fk>om  C. 
and  that  the  note  was  given  to  A 
in  discharge  of  a  debt  duo  from  C 
for  rent..  Tho  evidenco  failed  to 
show  that  A  was  in  any  way  con.> 
neoted  with  the  fraud. 

Heldf  that  this  was  a  case  of  nova- 
tion, and  that  the  fraud  of  C  could 
not  be  set  up  against  the  note. 
Morris  v.  Wldimore 418 

7.  Pleading. — SuU  by  A  against  H 
for  fraud  in  tho  sale  of  real  estate. 
The  complaint  alleged  that'  B  pro- 
cured one  0  to  make  grossly  false 
representations,  upon  which  A  re- 
lied, concerning  tho  location,  value 
and  character  of  tho  land,  which 
was  situated  in  a  distant  county 
and  not  subject  to  examination,  B- 
knowing  that  such  representations 
were  false. 

Held^  that  tho  complaint  contained  ik 
good  cause  of  action.  Maggart  v. 
Freeman \ 53) 

FRAUDS,  STATUTE  OF. 

See  Contract,  0. 

1,  Pleading. — At  the  common  law, 
where  a  contract  required  by  the- 
statute  of  frauds  to  be  in  writing 
was  declared  upon,  it  was  not  neces- 
sary to  show  in  the  declaration 
that  tho  contract  was  in  'v^iting. 
Harper  et  al,  v.  MiUer  ei  oi......  277 

2.  Same. — But  under  tho  code,  where* 
a  contraet  in  writing  is  the  found* 
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ation  of  an  action,  a  copy  of  the 
contract  must  be  filed  with  the 
complaint,  and  if  it  is  not  alleged 
to  be  in  writing,  and  no  such  copy 
is  filed,  the  presumption  arises 
that  the  contract  is  not  in  writing, 
and  if  the  contract  be  such  as  is 
required  by  the  statute  of  frauds 
to  be  in  writing,  the  objection  may 

be  taken  by  demurrer Ibid, 

8.  Sams. — But^  if  the  contract  be 
such  as  might  bo  valid  without  a 
writing,  as  a  contract  for  the  sale 
of  goods,  where  there  is  part  pay- 
ment^ &c.,  the  objection  cannot  be 
raised  by  demurrer.  The  statute 
operates  as  a  rule  of  evidence,  and 
not  upon  the  pleadings Ibid. 

G. 

GEOGRAPHY. 

CourU  mil  take  judicial  notice  of.  See 
Mobsman  v.  Fo&best,  288. 

GOLD  CONTitACT. 

Stee  Contracts,  16,  18,  19,  20. 

GRANT. 

What  cotutrued  to  be  a  grants  and  not 
a  lieenee.     See  JjICEnse,  1. 

GRAVEL  ROADS. 

See  TuBNPiKFS. 

GUARDIAN  AND  WARD. 

Mistake. — Nunc  Pro  Tunc  Entry. 
A  petition  having  been  filed  by  a 
guardian  for  the  sale  of  the  real 
estate  of  his  ward,  appraisers  were 
appointed,  who  reported  an  ap- 
praisement'of  the  land.  The  record 
then  shows  a  report  by  the  guar- 
dian of  a  sale  of  the  land,  which 
tJic  report  recited  to  have  been  made 
in  pursuance  of  the  order  of  the 
court.  The  report  was  confirmed 
by  tho  court,  and  the  guardian  was 
ordered-  to  make  a  deed  tx)  the  pur- 
chaser. At  a  subsequent  term,  an 
application  was  made,  on  notice 
and  motion,  for  an  entry,  nunc  pro 
iuncy  of  a  formal  order  directing 
the  sale  of  the  land. 

Beld^  that  it  was  not  necessary  that 
i^e  affidavits  upon  which  the  mo- 


tion was  based  should  be  filed  be- 
fore the  motion  was  made. 
Heldy  also,  that  as  tho  record  failed 
to  show  that  the  additional  bond, 
which  the  statute  requires  before  a 
sale  is  ordered,  was  filed,  an  order 
of  sale  would  have  been  irregular, 
and  henco  there  was  nothing  in 
the  prior  proceedings  authorizing 
the  amendment  asked.  Makepeace 
et  al.  V.  Lukens 4Z'i 


HABEAS  CORPUS. 

1.  Murder.  —  Bail.  —  Upon  the 
hearing  of  an  application  by  a 
person  under  indictment  for  mur- 
der in  the  first  degree  to  be  admit- 
ted tx)  bail,  the  burden  is  upon  him 
to  show  that  the  proof  of  his  guilt 
is  not  evident.  Ex  Parte  Hef- 
fren .1 87 

2.  Same. — In  order  to  show  this,  he 
must  produce  the  evidence  upon 
which  the  State  intends  to  rely  for 
a  conviction.  He  may,  however^ 
cross-examine  or  impeach  the  wit- 
nesses testifying  against  \\im.,Ibid. 

8.  Same. — Appeal. — On  an  appeal 
from  a  decision  below,  adverse  to 
the  application  to  be  admitted  to 
bail,  the  finding  of  the  judge  be- 
low is  not  entitled  to  the  same 
weighty  effect  as  if  it  had  been  a 
finding  on  the  final  trial  of  an  or- 
dinary cause.  The  Supreme  Court 
will  weigh  the  evidence  without 
regard  it  the  finding  below.... /6uf. 

4.  Same. — On  the  application  of  A, 
who  was  indicted  *for  the  murder 
of  B,  to  be  admitted  to  bail,  the 
evidence  showed  that  A  shot  B  with 
a  pistol,  in  a  whisky  saloon,  in  the 
presence  of  the  father  and  a  broth- 
er of  the  deceased,  who,  with  the 
deceased  and  the  prisoner,  were 
tho  only  persons  in  the  saloon. 
The  prisoner  was  uninjured  when 
he  entered  the  saloon,  and  when  he 
came  out  he  had  two  pistol  shot 
wounds  in  his  head.  Five  shots 
were  heard  in  the  saloon,  of  which 
the  prisoner  fired  four  only.  As 
he  ran  out  of  the  saloon,  a  shot  was 
fired  at  him  by  some  one  in  the  sa- 
loon. The  father  and  brother  of 
the  deceased  testified  that  the 
shooting  was  all  done  by  the  pris- 
oner; that  no  shots  were  fir^  at 
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him,  and  that  the  homicide  was 
withont  proTocation.  . 
Held,  that  the  case  made  by  the  e-vi- 
dence  was  not  one  in  which  the 
proof  of  guilt  was  erident,  and 
that  the  prisoner  was  entitled  to 
be  admitted  to  bail Ibid. 

HIGHWAYS. 

Se€  TUBNPIKES. 

• 

1.  Obstruction  of  Highways. — 
Limitation. — Section  24,  1  G.  & 
H.  692,  which  requires  the  super- 
yisor  of  roads  to  sue  for  an  ob- 
struction of  a  highway  within 
three  days  after  he  has  knowledge 
of  the  fact^  is  not  a  statute  of  lim- 
itations which  will  defeat  the  suit 
if  brought  after  the  time  named. 
Lindlei/j  Trustee,  ^c,  v.  Brax- 
ton     GG 

2.  Parties. — Appeals. — The  board 
of  commissioners  is  not  a  necessa- 
ry party  to  an  appeal  from  an  order 
of  the  board  establishing  a  high- 
way.     Wright  et  al.  v.  Wells...,  G5 

3.  SvpERvisoBS — Titles  op  Laws. 
The  subject  expressed  in  the  title 
of  the  act  of  ]8o2,  entitled  "an 
act  providing  for  the  election  or 
appointment  of  supervisors  of 
highways,  and  prescribing  certain 
of  their  duties,  and  those  of  county 
and  township  officers  in  relation 
thereto,"  is  highways,  and  not  "  the 
election  and  duties  of  supervisors," 

'  and  therefore  the  20th  section  of 
that  act,  which  requires  that  the 
township  trustee  shall  assess  a  road 
tnx,  &c.,  is  not  repugnant  to  section 
19  of  article  4  of  the  constitution, 
which  ordains  that  "every  act  shall 
embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith, 
which  subject  shall  be  expressed  in 
the  title."  Bright  v.  McCulloughy 
TreasW,  ^c,  et  al 223 

4.  Road  Tax. — A  tax  for  road  pur- 
poses assessed  upon  real  estate 
only  is  repugnant  to  section 
1  of  article  10  Of  the  constitu- 
tion .i Ibid, 

5.  Report  op  Viewers. — The  view- 
ers appointed  to  lay  out  a  highway 
reported  in  favor  of  its  utility,  and 
that  they  had  laid  out  the  same, 
"  commencing  at  the  quarter  post 
between  sections  9  and  10,  town- 
ship 81,  range  10,   on  the  land 


owned  by  A,  and  panning  through 
the  lands  of  A  and  B  to  the  quarter 
post  between  sections  15  and  16, 
there  to  terminate,  at  the  intersec- 
tion of  the  road  to  C." 

Held^  that  the  court  will  take  judicial 
notice  that  section  15  is  immediate- 
ly south  of  section  9,  in  the  same 
township,  and  that  the  course  from 
the  quarter  post  between  sections  9 
and  10  to  the  quarter  post  between 
sections  15  and  16,  is  south. 

Held^  also,  that  the  course  and  dis- 
tance of  the  highway  were  suffi- 
ciently stated  in  the  report.  Moss- 
many.  Forrest 283 

HUSBAND  AND  WIFE. 

See  Descents.     Divorce. 

1.  Witness.— Suit  by  husband  and 
wife  to  recover  the  rent  of  lands 
belonging  to  the  wife.  The  defend- 
ant, in  his  own  behalf,  testified  to  a 
contract  of  renting  made  with  the 
husband,  with  the  wife's  consent. 
The  wife  then  offered  her  husband 
as  a  witness  to  disprove  what  the 
defendant  had  said  about  the  con- 
tract. 

Held,  that  he  was  not  a  competent 
witness.    Jones  et  al,  v.  Basset..  58 

2.  Wife's  Separate  Propertt.-— A 
writ  of  attachment,  issued  against 
the  property  of  A,  was  levied  up- 
on a  wagon.  The  wife  of  A 
was,  upon  her  application,  made 
a  party,  and  set  up  a  claim  to  the 
property  attached.  The  evidence 
showed  that  at,  and  after,  the  mar- 
riage, the  wife  was  the  owner  of  a 
tract  of  land,  which  was  sold,  and 
the  money  received  therefor  was, 
with  her  consent,  kd^t  in  the  pos- 
session of  the  husband  for  three 
days,  when  a  portion  of  it  was  in- 
vested in  the  purchase  of  the  wagon 
attached,  with  the  understanding 
that  it  should  remain  her  property. 

Held,  that  the  husband  never  reduced 
the  proceeds  of  the  wife's  lands  to 
his  possession,  so  as  to  vest  the 
ownership  in  him. 

Held,  also,  that  the  wagon  was  the 
property  of  the  wife,  and  not  sub- 
ject to  the  attachment.  Ireland  v. 
Webber 256 

8.  Sale  op  Wife's  Lands. — Failure 
of  Consideration. — A  died  seized 
in  fee  of  real  estate,  and  left  sur- 
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viving  him  a  widow,  find  three 
children  hy  her.  The  widow,  not 
having  disposed  of  her  interest  in 
tho  real  estate,  married  B,  and 
afterwards,  with  her  husband,  en- 
tered into  a  contract  with  0  to 
convey  to  him  one-third  of  said 
real  estate;  and  C,  thereupon,  in 
B's  presence,  paid  to  her  a  first 
installment  of  the  purchase  money. 
C  afterwards  brought  an  action 
against  B  and  wife  to  recover  back 
this  installment. 

Ileld,  that  as  B  and  wife  could  not, 
during  coverture,  alienate  lands 
Jicld  by  the  wife  by  descent  from 
a  former  husband,  there  was  an 
en  tiro  failure  of  consideration,  and 
C  was  entitled  to  recover  the  pur- 
cbaso  money. 

Ileld^  also,  that  as  B  executed,  with 
his  wife,  a  receipt  for  tho  purchase 
money,  and  tho  same  was  paid  to 
her  in  his  presence,  he  was  answer- 
able to  G  for  the  money.  Jackson 
V.  Finch 816 

4.  Bastabdt. — Marbibd  Woman. — 
A  promise  made  to  a  married  wo- 
man, living  separate  from  her  hus- 
band, to  pay  a  sum  of  money,  in  con- 
sideration of  her  agreement  not  to 
prosecute  the  party  for  bastardy, 
is  good,  though  made  without  the 
concurrence  of  her  husband.  Ab- 
thire  V.  Mather  et  al, 881 

5.  Witness. — Where  the  complaint 
shows  the  cause  of  action  to  be 
wholly  in  the  husband,  he  Is  a 
competent  witness  in  his  own  be- 
half, notwithstanding  tho  wife  may 
bo  joined  as  a  plaintiff.  Locktoood 
etal.  V.  Joab • 423 

6.  Eabnings  of  Wifk. — The  earn- 
ings of  the  wife  belong  to  the  hus- 
band. The  statute  has  not  changed 
tho  common  law  on  this  subject. 
Baxter  v.  Prickett't  Adm'r 490 

I. 

INDICTMENT. 

See  Cbixinal  Law,  8. 

INFANCY. 

See  Pabent  and  Cbilii. 

1.  Mexbeb  or  Family. — Wobe  and 
Labor. — The  rule  that  where  one 
resides  with  another  as  a  member 
of  his  family,  thero  is  no  implied 


contract  to  pay  for  services,  does 
not  apply  to  infants.  But  in  fixing 
tho  amount  of  compensation  it  is 
proper  to  consider  the  circum- 
.stances  under  which  the  services 
were  rendered.  Qamer's  AdmW  v. 
Board 828 

2.  Pbomissobt  Notes. — Assignment 
OF,  BY  Infant  Payee. — Suit  by  the 
guardian  of  an  infant  upon  a 
promissory  note,  payable  to  tho 
ward,  and  which  had  been  assigned 
by  the  ward.  The  complaint  al- 
leged that  the  assignee  had  notice 
of  the  minority  of  tho  payee ;  that 
the  infant  had  disaffirmed  the  con- 
tract of  assignment,  and  that  the 
note  was  then  in  the  hands  of  the 
assignee,  or  had  been  taken  up  by 
the  maker,  who  also  had  notice, 
&c.  Answer,  that  the  defendant 
had,  before  suit,  in  good  faith,  paid 
the  note  to  the  assignee ;  that  the 
infant  still  retained  the  considera- 
tion received  for  the  assignment, 
&c.  Beply,  that  tho  assignment 
was  procured  by  fraud  and  upon 
an  insufficient  consideration,  of 
which  defendant  had  notice,  &c. 

Held,  that  it  was  not  necessary  that 
tho  complaint  should  show  that  the 
infant  disaffirmed  the  assignment 
before  payment  by  the  maker  to 
tho  assignee.  This  was  matter  of 
defense. 

Held,  also,  that  the  infant  might  dis- 
affirm without  tendering  back  the 
consideration  he  had  received  for 
the  assignment.  Brigge  v.  MeCahc, 
Guardian,  ^e 827 

8.  Same. —  Qucsre:  whether  in  case 
of  payment  by  tho  maker  in  good 
faith,  and  before  notice  of  disaf- 
firmance, the  infant  can  recov- 
er  Ibid, 

4.  Plea  of. — ^The  plea  of  infancy  is 
a  personal  privilege,  that  may  be 
waived.  If  not  pleaded,  a  judg- 
ment against  an  infant  is  binding 
upon  him.    Blake  v.  Douglass,,  416 

6.  Guardian  Ad  Litem — A  judg- 
ment against  an  infant  by  default, 
without  the  appointment  of  a  guar- 
dian ad  litem,  is  erroneous  but  not 
void^.... lUd. 

INFORMATION. 

1.  Want  of  Affidavit. — Pbacticb. 
That  no  affidavit  against  tho  de- 
fendant is  filed  with  tho  inform*- 
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lion  in  a  criminal  case,  Is  an  objec- 
tion which  can  only  be  reached  by  a 
motion  below.  It  cannot  be  first 
made  in  the  Supreme  Court.  Ncw- 
eame  v.  The  State 10 

2.  JuBisBiCTiON.— An  information  for 
a  felony,  in  the  Common  Picas 
Court,  alleged  that  the  defendant 
was  confined  in  the  jail  of  the  coun- 
ty on  a  charge  of  grand  larceny,  the 
identical  felony  thereinafter  set 
forth,  and  that  he  had  not  been  in- 
dicted by  any  grand  jury  of  the 
county  for  said  crime;  that  said 
defendant  on,  &o.,  at^  &c.,  did  felo- 
niously steal,  ko.j  one  bay  mare,  of 
the  Talue  of  $150,  the  personal 
property  of  A. 

field,  that  the  information  sufficiently 
charged  the  larceny,  and  showed 
jurisdiction  in  the  Court  of  Com- 
mon Pleas Ibid. 

3.  Felony. — Jurisdiction  op  Com- 
mon Pleas. — When  one  charged 
with  a  felony,  and  under  bail 
to  appear  in  the  Circuit  Court 
to  answer  the  charge,  volunta- 
rily submits  to  the  jurisdiction  of 
the  Court  of  Common  Pleas,  the 
information  roust  allege  the  fact  of 
such  submission,  and  that  the  fel- 
ony charged  in  tho  information 
is  the  same  felony  on  which  the 
defendant  submitted  to  the  juris- 
diction of  tho  latter  court.  Cobb 
V.  The  State.. 133 

4.  Same. — ^The  case  is  begun  by  the 
filing  of  tho  information,  and  an 
entry  of  record,  before  the  filing 
of  the  information)  that  the  de- 
fendant submitted  to  tho  jurisdic- 
tion of  the  court,  is  no  part  of  the 
record  of  tho  cause Ibid. 

5.  Same. — The  averment  of  a  sub- 
mission by  the  defendant  to  the 
jurisdiction  of  the  court  is  trav- 
ersed by  a  plea  of  not  guilty,  and 
the  defendant  is  entitled  to  have 
the  verdict  of  tho  jury  upon  that 
issue Ibid. 

INJUNCTION. 

1.  Taxes. — A  person  asking  tho  aid 
of  a  court  of  chancery  to  restrain 
the  collection  of  taxes,  a  part  of 
which  only  are  alleged  to  be  ille- 
gal, must  first  pay,  or  offer  to  pay, 
the  taxes  legally  duo  from  him. 
Roteberry^  Treas'r^  ^c,  v.  Huff.,  12 

2.  Pamtiss. — On©  who  lias^conveycd 


real  estate  by  a  deed  of  warranty 
has  such  an  interest  in  restraining 
the  sale  of  the  land  on  an  execu- 
tion issued  upon  a  judgment  against 
a  former  owner,  alleged  to  have 
been  paid,  as  to  make  him  a  proper 
party  plaintiff  in  a  suit  for  that 
purpose.  MeChdloeKt  AdnCr  et  al. 
V.  HolUnfftworih., 115 

3.  RE8TRAiNi2fa  Obder.— The  statute 
authorizes  a  temporary  restraining 
order  to  be  granted  until  notice 
can  be  given,  but  when  such  an 
order  is  granted  in  term,  it  is  un- 
reasonable to  extend  it  until  the 
next  term.  The  error,  however,  is 
not  available  on  an  appeal  from  a 
final  trial  on  the  merits.  Andrews 
etal.  V.  Powell 803 

4.  Judgment  in  Violation  of. — A 
judgment  obtained  in  violation  of 
an  existing  injunction  is  void,  and 
proceedings  to  collect  such  a  judg- 
ment may  be  enjoined.  Collins  et 
eU.  V.  Fraieer  et  al « 477 

6.  Same. — Practice. — In  a  suit  to 
enjoin  the  collection  of  such  a 
judgment,  a  transcript  of  tho  judg- 
ment need  not  be  filed  with  the 
complaint Ibid. 

6.  Taxes. — Whdie  one  appeals  to  a 
court  of  equity  for  an  injunction, 
he  must  rely  upon  some  substantial 
equity,  and  cannot  avail  himself 
of  naked  irregularities,  or  tho  neg- 
lect of  mere  forms,  to  shield  him- 
self from  a  liability  confessed  to 
bo  just.  Jones,  Auditor,  j*c.,  v. 
Summer 510 

INSTRUCTIONS. 

• 

1.  Presumed  to  be  applicable. — 
The  Supreme  Court  will  not,  in  or- 
der to  affirm  a  case  on  tho  ground 
that  an  erroneous  instruction  was 
harmless,  indulge  the  presumption 
that  the  instruction  was  not  appli- 
cable to  tho  case.  Woodruff  v. 
Oamer 4 

2.  As  to  Proof  of  Fraud. — Facts 
or  circumstances  which  in  their 
nature  are  inconsistent  with  good 
faith,  when  shown  to  exist,  neces- 
sarily tend  to  prove  fraud,  and 
though  the  jury  must  judge  of  the 
weight  of  the  evidence,  it  is  within 
the  province  of  the  court  to  instruct 
tho  jury  as  to  tho  tendency  of  such 
evidence.  But  it  is  error  to  instruct 
tho  jury  that  facts  proper  and  in- 
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nooent  in  themsclTes  tend  to  proTe  ' 
fraud,  or  that  fraud  may  be  in- 
^orrcd  from  their  existence.    JTcn^  • 
V.  Drake  etal 29 

3.  BuLES  or  CouBT. — A  rule  of  court 
requiring^  special  instructions,  and 
interrogatories  addressed  to  the 
jury,  to  be  presented  to  the  court 
before  the  argument  begins,  is  in 
harmony  with  the  statute.  Ollam 
ei  al,  Y.  Shaw  ct  al.,./. 888 

4.  PnACTiCE. — ^Where  either  party 
desires  the  court  to  insti-uct  the 
jury  in  writing,  notice  of  such  de- 
sire must  be  given  at  or  before  the 
close  of  the  evidence.  Manning  ei 
al.y.  Gaeharieetal 399 

INTEREST. 

On  Verdict.  See  Vebdict,  8.  See 
Suhett,  8. 

INTERROGATORIES. 

To  Jury,  'See  Verdict,  5,  G,  7 

Answxb  to. — Suit  upon  a  promissory 
note.  Answer,  that  the  note  was 
without  consideration.  The  de- 
fendant filed  an  interrogatory  to 
the  plaintiff,  requiring  him  to  state 
what  the  consideration  of  the  note 
was,  and  the  several  items  consti- 
tuting such  consideration  and  their 
value.  The  plaintiff  answered  that 
the  consideration  of  the  note  was 
goods  sold  by  the  plaintiff  to  de- 
fendant, at  his  request,  £:e.,  and 
that  he  could  not  give  the  items  or 
their  value. 

Ueldj  that  as  the.  plaintiff  stated, 
under  oath,  that  ho  could  not  give 
the  items,  or  their  value,  the  court 
could  not  require  a  more  definite 
answer  on  that  subject.  WhseloeJ: 
ei  al.  V.  Barney  ei  al 462 

J. 

JEOPARDY. 

Onee  in.    See  Criminal  Law,  11. 

JUDGMENT. 

Bjf  de/aultj  record  miui  show  service  of 
process.     See  Practice,  01. 

1.  Review  op. — Where  judgment  is 
taken    upon    a    promissory    note 


against  one  of  two  joint  maikeia, 
and  the  suit  is  dismissed  as  to  the 
other,  and  afterwards,  by  agrec^ 
mcnt  of  the  parties,  the  judgment 
is  reversed  upon  a  bill  of  review, 
for  errors  appearing  in  the  record, 
the  judgment  is  not  a  bar  to  an- 
other action  upon  the  note  against 
both  of  the  makers.  Maghee  v. 
CoUins 8i$ 

2.  Sheritf's  Sale. — Redexptio:?. — 
A  purchased  certain  real  estate 
upon  a  decree  of  foreclosure  in  his 
favor  against  B,  and  received  from 
the  sheriff  a  certificate  of  purchase, 
under  an  agreement  that  B  might 
redeem  within  a  year.  C,  during 
the  year,  purchased  of  B  the  equity 
of  redemption,  and  instituted  pro- 
ceedings against  A  to  enforce  his 
right  to  redeem.  The  issue  was 
found  in. favor  of  C,  and  a  decree 
was  entered  that  the  sheriff  con- 
vey the  lands  to  C.  Afterwards, 
certain  judgment  creditors  of  B, 
whose  judgments  were  liens  on  the 
equity  of  redemption,  instituted 
proceedings  to  enforce  the  lien  of 
their  judgments. 

Held^  that  the  rights  of  the  judgment 
creditors,  who  were  not  parties  to 
the  suit  instituted  by  C  against  A 
to  enforce  his  right  to  redeem, 
could  not  bo  affected  by  the  novel 
decree  rendered  in  that  case,  and 
as  to  them  the  case  stands  as  if  A 
had  voluntarily  submitted  to  the 
redemption. 

Ucld,  also,  that  the  judgment  cred- 
itors were  entitled  to  enforce  the 
lien  of  their  judgments  against 
the  lands,  subject  to  the  lien  of  C 
for  the  amount  paid  by  him  to  re- 
deem A's  judgment. 

Held,  also,  that  evidence  of  the  value 
of  improvements  made  by  C  upon 
the  land  was  not  admissible,  but 
.  evidence  of  the  amount  of  taxes 
paid  by  him  after  redemption  was 
admissible.  Goodrich  v.  Frieders- 
dorffeial 808 

8.  YEitDiCT. — SembUj  that  a  general 
verdict  for  the  plaintiff  in  such  a 
case,  without  some  special  findings, 
would  not  enable  the  court  to  pro- 
nounce a  proper  judgment«.../6itf. 

4.  Res  Adjudicata. — In  an  action  to 
obtain  an  equitable  set-off,  it  was 
held  that  as  the  issue  was  as  to  the 
present  insolvency  of  the  debtor, 
the  matter  was  not  res  ae^wOcaia, 
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by  reason  of  a  former  salt  hayisg 
been  determined  against  the  plain- 
tiff.    Keighiley  v.  WalU  et  aL..  384 

5.  Infant. — ^Tho  plea  of  infancy  is  a 
personal  privilege,  that  may  be 
sraived.  If  not  pleaded,  a  judg- 
ment against  an  infant  is  binding 
upon  him.    Blake  y.  Douglass^  416 

G.  Sau£. — GuAKDiAN  Ad  Litsm. — A 
judgment  against  an  infant  by  de- 
fault, without  the  appointment  of 
a  guardian  ad  Uienij  is  erroneous 
but  not  void Ibid, 

7.  Estoppel  st  Fobuer  Judgment. 
In  a  suit  iuTolying  the  validity  of 
an  assignment  for  the  benefit  of 
creditors,  which  was  alleged  to  bo 
void  for  fraud,  it  was  attempted  to 
conclude  the  assignee  by  pleading 
tho  record  of  a  suit  brought  by  him 
against  the  sheriff  to  recover  the 
possession  of  certain  property 
which  was  included  in  tho  assign- 
ment, and  which  had  been  seized 
by  tho  sheriff  on  an  execution 
against  tho  assignor.  The  record 
showed  that  judgment  had  been 
given  against  the  assignee. 

Ileldj  that  tho  record  was  only  con- 
clusive as  to  tho  particular  prop- 
erty involved  in  that  suit.  Roberts 
etal.  V.  Jiobeaon^ 454 

8.  Former  Recovery. — Variance. 
Suit  upon  a  promissory  note  which 
was  alleged  to  bo  lost,  and  which 
was  described  as  payable  "on  de- 
mand, v/ith  interest  from  date.'' 
Tho  defendant  pleaded  a  former 
ixcovery,  and  tiled  with  his  plea  a 
transcript  of  the  former  judgment, 
which  showed  that  tho  former  suit 
was  between  the  same  parties,  and 
that  tho  note  then  sued  upon  was 
in  all  respects  like  tho  one  now  in 
suit.,  except  that  it  was  described 
as  payable  "one  day  after  date.'' 
Tho  answer  also  alleged  that  the 
plaintiff  intended  to  describe  in 
ihe  former  suit  the  identical  note 
now  in  suit,  &c.  The  defendant 
had  pleaded  to  the  former  suit  turn 
eat  factuMj  under  oath. 

JTeldi  that  as,  under  the  issue  joined 
in  the  former  suit,  the  plaintiff 
could  not  have  recovered  upon 
proof  of  a  note  payable  on  de- 
mand, tho  former  judgment  was 
not  a  bar.     FaitUon  v.  Jones.,.  457 

9.  Injunction. — Judgment  in  Vio- 
lation OF. — A  judgment  obtained 
in  violation  of  an  existing  injunc- 


tion is  void,  and  proceedings  to 
collect  such,  a  judgment  may  be 
enjoined.     Collins  et  al.  v.  Fraiser 

et  al 477 

10.  Same. — Practice. — In  a  suit  to 
enjoin  the  collection  of  such  a  judg- 
ment, a  transcript  of  tho  judgment 
need  not  be  filed  with  the  com- 
plaint  Ibid. 

JUDICIAL  NOTICE. 

1.  Geographt.  —  Surveys. — The 
courts  will  take  judicial  notice  of 
the  geography  of  tho  country,  and 
of  the  mode  of  subdividing  con- 
gressional townships  into  sections. 
MossmanY,  Forrest 288 

2.  Harvest. — Where  a  promise  was 
made  in  November^  1861,  to  pay  a 
sum  of  money  "  after  harvest,"  and 
suit  was  instituted  upon  the  prom- 
ise in  1864, 

Held,  that  the  court  would  take  judi- 
cial notice  that  tho  time  of  per^ 
formance  had  passed.  Abshire  v. 
Matker  et  al • 881 

JURISDICTION. 

See  Information,  2.  Justice  of 
THE  Peace. 

1.  Injury  to  Animals. — Claims  for 
stock  killed  at  different  times  by 
tho  cars  of  a  railroad  company 
cannot  be  joined,  under  the  act  of 
1863,  so  as  to  give  jurisdiction  to 
the  court.  If  tho  injury  done  at 
one  time  does  not  exceed  $50,  jus- 
tices of  the  peace  have  exclusive 
jurisdiction.  Toledo^  BurlingtoTi^ 
J-<?.,  R,  R.  Co,  v.  Tilion 71 

2.  Court  of  Limited. — Record. — 
#The  record  of  a  court  of  limited 

jurisdiction  must  affirmatively  dis- 
close such  a  state  of  facts  as  war- 
rants the  exercise  of  jurisdiction. 
Cobby.  The  State 183 

3.  Information. — Feloky. — Juris- 
diction of  Common  Pleas. — 
When  one  charged  witih  a  felony, 
and  under  bail  to  appear  in  the 
Circuit  Court  to  answer  the  charge^ 
voluntarily  submits  to  the  jurisdic- 
tion of  the  Court  of  Common  Pleas, 
the  information  must  allege  tho 
fact  of  such  submission,  and  thai 
the  felony  charged  in  the  informa- 
tion is  the  same  felony  on  which 
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the  defendant  aabmitted  to  the  ja- 
rkdietion  of  the  latter  courts JW. 

4.  Siun. — ^The  case  is  begun  hj  the 
filing  of  the  information,  and  an 
entry  of  record,  before  the  filing 
of  the  information,  that  the  defend- 
ant Bubmltted  to  the  jurisdiction  of 
the  court,  is  no  part  of  the  record 
of  the  cause Ibid. 

5.  Saxb. — ^The  averment  of  a  sub- 
mission by  the  defendant  to  the 
jurisdiction  of  the  court  is  trav- 
ersed by  a  plea  of  not  guilty,  and 
the  defendant  is  entitled  to  have 
the  verdict  of  the  jury  upon  that 
issue Ibid, 

6.  iNrsRiOR  Courts. — Where  statu- 
tory powers  aro  conferred  upon  a 
court  of  inferior  jurisdiction,  and 
a  mode  of  executing  those  powers 
is  prescribed,  that  mode  must  be 
substantially  pursued,  or  the  acts 
and  judgments  of  the  court  will  be 
coram  non  judice  and  void.  Mosaman 
V.  Forrett 238 

7.  Decedents'  Estates. — Suit  to 
Subject  Lands  Fraudulently 
conveted.-jurisdiction  op  cir- 
CUIT Court. — The  circuit  court  has 
jurisdiction  of  an  application  by 
creditors  to  subject  lands  alleged 
to  have  been  fraudulently  conveyed 
by  a  decedent  to  the  payment  of 
debts.  Tyler  et  al.  v.  Wilkerson..  450 

8.  Same. — That  court  cannot,  how- 
ever, give  full  relief  in  such  cases, 
because  the  Common  Pleas  Court 
has  exclusive  jurisdiction  of  appli- 
cations for  the  sale  of  the  real  es- 
tate of  decedents  for  the  payment 
of  debts.  The  Circuit  Court  can 
proceed  no  further  than  to  decree 
that  the  lands  aro  liable  to  be  sold 
to  pay  such  debts Ibid. 

JURY.  * 

1.  Misconduct  of. — New  Trial. — 
That  the  place  where  a  jury  is 
taken  to  deliberate  is  not  a  conve- 
nient one,  is  no  ground  for  a  new 
trial,  unless  it  is  shown  that  by 

-  reason  thereof  tho  verdict  was  not 
a  fair  expression  of  opinion  of  all 
the  jurors.  Newkirk  v.  The  State.  1 

2.  Same. — After  the  jury  had  retired 
'  to  deliberate  upon  their  verdict, 

the  bailiff,  without  tho  consent  of 
the  defendant,  or  the  leave  of  the 
court,  famished  to  them,  at  their 


request,  a  copy  of  Bishop's  Crimi- 
nal Law. 

Ileldj  that  the  miscondnct  was  such 
as  to  entitle  the  defendant  to  a  new 
trial Ibid. 

'S.  Surety  ov  the  Peace. — Sks- 
CHARGE  or  Jury. — ^Tho  provision 
of  the  constitution  that  no  person 
shall  be  twice  put  in  jeopardy  for 
the  same  offense  does  not  apply 
to  a  proceeding  for  surety  of  the 
peace.  The  State  ex  rel.  Zehner  v. 
Vankirk 121 

4.  DiscHAROB  or  Jury. — ^Oxge  in 
Jeopardy.  —  The  discharge  of  a 
jury  in  a  criminal  case,  without 
the  consent  of  the  accused,  after 
ample  time  spent  in  deliberation, 
because  of  their  inability  to  agree 
upon  a  verdict,  does  not  entitle  the 
defendant  to  his  discharge.  Shaffer 
V.  The  State * 131 

5.  Challenge. — The  provision  of  the 
justices  act*,  allowing  each  party 
to  challenge  peremptorily  half  the 
jury,  does  not  apply  to  tho  trial  of 
a  cause  in  the  Circuit  or  Common 
Pleas  Court,  on  appeal  from  a  jus- 
tice.    Keraehner  v.  CuUen 184 

6.  Challenge. —  A  juror,  when  in- 
terrogated as  to  his  competency, 
answered  that  he  had  formed  an 
opinion  as  to  the  guilt  of  the  de- 
fendant, if  what  he  had  heard  was 
true. 

Heldj  that  tho  juror  was  not  incom- 
petent.  Burk  V.  The  StaU 480 

JUSTICE  OF  THE  PEACE. 

1.  Attachment. — When  in  a  pro- 
ceeding in  attachment  before  a  jus- 
tice of  tho  peace  against  a  non- 
resident, the  writ  of  attachment  is 
returned  no  property  found,  but  a 
summons  in  garnishment  is  served, 
notice  of  the  pendency  of  the  suit 

.  must  be  given  by  three  successive 
publications,  the  last  of  which  must 
l>e  thirty  days  before  the  day  of 
trial.  Andrew*  et  al.  v.  Powells  308 

2.  Same. — Where,  in  such  case,  the 
record  of  the  justice  shows  that 
such  notice  was  not   given,   the* 
judgment  is  void ^Ibid. 

8.  Same. — Garnishees. — Jurisdio- 
TiON. — When  each  of  several  claims 
filed  before  a  justice  in  a  proceed- 
ing in  attachment  is  within  the 
jurisdiction  of  the  justice,  judg- 
ment may  be  rendered  against  a 
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garnishee  for  the  aggregate  amoant 
of  such  olaims,  though  such  aggre- 
gate be  above  the  jurisdiotion  of 
the  justice ! Pnd, 

LA19DL0RD  AND  TENANT. 

Lbass  or  Water  Poweb.  —  Gove- 
KANT  TO  Repair. — Cottxtebclaim. 
Suit  by  the  assignee  of  tho  lessor 
of  water  power  for  rent.  The 
lease  was  of  sufBicient  water  to 
run  one  saw,  &c.  Answer,  1.  By 
way  of  counterclaim,  that  the 
plaintiff  had  failed  to  keep  the 
dam  in  repair,  to  the  damage  of 
the  defendant,  &o.  2.  By  way  of 
8etH>ff,  that  before  defendant  was 
aware  of  the  assignment  of  the 
lease,  he  had  made  certain  repairs 
on  the  dam,  the  value  of  which,  by 
agreement  with  the  lessor,  was  to 
be  applied  upon  the  rents. 

Held,  that  as  the  lease  contained  no 
oovenant  to  repair,  the  lessor  was 
not  bound  to  maintain  the  dam. 

nddj  also,  that  if  the  set-off  pleaded 
was  good  as  a  credit  upon  the  rent, 
it  did  not  authorize  a  recovery  over 
against  the  plaintiff.  Quad  v. 
ffuffhes  et  al 141 

LEGAL  TENDER  NOTES. 

See  Contracts,  16. 

LICENSE. 

See  Taxes,  11.  Sales  ot  Ltquor 
without.  See  Criminal  Law,  15, 
16. 

1.  Grant. — Where  one  owning  lands 
along  the  line  of  a  contemplated 
gravel  road  executed,  with  others, 
a  writing  giving  to  the  gravel  road 
company  the  right  to  enter  upon 
his  lands  and  remove  gravel,  &o., 
for  the  purpose  of  constructing  the 
road,  it  was  held  a  grant^  and  not 
a  license  which  could  be  revoked 
at  the  pleasure  of  the  party  giving 
it.  Bracken  v.  The  RuehvilU,  j'c, 
Cfravel  Road  Co^ 846 

2.  Parol  License.  —  Estoppel.  — 
Where  a  parol  license  is  given, 
upon  the  faith  of  which  money  is 
expended  by  the  licensee,  the  li- 
censor will  be  held  estopped  ft^m 


revoking  the  license,  unless  the  li- 
censee can  be  placed  in  ttatu  quo. 
Lane  v.  Miller  et  al 634 

8.  Revocation. — At  the  trial,  the 
court  charged  the  jury  that  it  must 
bo  made  to  appear  that  the  licensee 
had  notice  of  the  death  or  transfer 
by  whioh  the  license  was  revoked, 
and  that  if  tho  licensee,  before  no- 
tice of  the  revocation,  had  expend- 
ed money  and  made  improvements, 
he  would  bo  protected  in  the  same 
manner  as  if  the  owner  had  still 
lived  and  owned  the  land,  and  that, 
in  the  case  on  trial,  the  burden  of 
«  proof  was  on  the  plaintiff,  not  only 
to  prove  the  death  of  or  a  transfer  by 
the  licensor,  but  that  before  the 
defendants  expended  money  they 
hod  notice  thereof. 

Held,  that  the  instruction  was  erro- 
neous  Ibid. 

LIMITATIONS,  STATUTE  OF. 

See  Mill  Dax,  4. 

1.  Obstruction  of  Highways. — Sec- 
tion 24,  1  G.  &  H.  592,  which  re- 
quires tho  supervisor  of  roads  to 
sue  for  an  obstruction  of  a  highway 
within  three  days  after  he  has 
knowledge  of  tho  fact,  is  not  a 
statute  of  limitations,  which  will 
defeat  the  suit  if  brought  after  the 
time  named.  Lindley^  Truette,  ^c, 
V.  Braxton 66 

2.  Partition  of  Lands. — A  cause  of 
action  to  have  a  partition  of  lands 
held  by  several  persons  as  tenants 
in  common  exists  from  the  date  of 
the  tenancy,  but  a  failure  to  assert 
the  right  for  a  period  of  twenty 
years  will  not  bar  an  action  for 
partition.  Jenkine  et  al,  v.  Dalton 
et  al 78 

8.  Suit  to  Quiet  Title. — Where,  in 
a  suit  to  quiet  title,  it  appears  that 
the  statute  of  limitations  has  run 
against  the  plaintiff's  right  to  re- 
cover possession,  a  court  of  equity 
will  not  grant  a  decree  to  quiet  the 
title.    Dumont  v.  Dvfvre «  263 

4.  Tenants  in  Comkon. — ^The  pos- 
session by  one  as  a  tenant  in  com- 
mon of  lands  for  twenty  years,  is 
a  bar  to  an  action  by  a  co-tenant^ 
who  was  also  in  possession,  to  re-^ 
cover  the  whole  premises HAd, 

5.  Concealment  op  Cat7sx  ov  Ac- 
tion.—The  concealment  of  a  oauBe 
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of  action  bj  the  person  liable  to 
the  action  which  will  ayoid  the 
statute  of  limitations,  under  sec- 
tion 210  of  the  code^  must  be  some- 
thing more  than  mere  silence.  It 
must  be  an  arrangement  or  con- 
trivance   to     prevent    discovery. 

Boydy.Boyd ,. 420 

6.  Sauk. — ^The  person  liable  to  be 
sued  must  not,  at  any  time,  do  any 
thing  to  prevent  the  party  entitled 
to  the  action  from  ascertaining  the 
facts  upon  which  the  right  of  ac- 
tion depends,  either  by  affirmative- 
ly hiding  the  truth,  or  by  any  de- 
vice avoiding  inquiry,  and  if  ho 
does,  the  statute  of  limitations  will 
not  run  during  the  time  of  such 
concealment Ibid. 

MALICIOUS  TRESPASS. 

See  CniHiNAL  Law,  17. 

MEASURE  OF  DAMAGES. 

See  Damages. 

MECHANIC  S  LIEN. 

FoBECLOSU&E. — Pabties. — Ouo  who 
has  purchased  real  estate  after  the 
filing  of  a  mechanic's  lien,  and  be- 
fore the  commencement  of  a  suit  to 
enforce  the  same,  is  a  necessary 
party  to  such  suit.  A  sale  under 
a  decree  to  which  such  purchaser  is 
not  a  party  is,  as  to  him,  a  nullity. 
Marvin  Y.  Taylor 78 

MILITARY  ARRESTS. 

Riffkt  of  person  proeeeuied /oTf  to  have 
cauee  removed  to  United  States  Court. 
See  United  States  Courts,  &c. 

MILL  DAM. 

1.  Pleading. — Estoppel. — To  a  com- 
plaint for  the  wrongful  fiowage  of 
the  water  of  a  river  over  the  plain- 
titf  s  land,  the  defendants  answered 
in  two  paragraphs:  1.  That  the 
defendants  and  those  from  whom 
they  claimed  and  derived  title,  for 

»  more  than  twenty  years  next  be- 
fore the  commencement  of  the  ac- 
tion, had  adversely  and  continu- 
oosly  enjoyed  and  used  as  their 


own,  under  the  claim  of  right,  the 
right  to  flow  the  water  back  upon 
the  lands  named  in  the  complaint, 
to  the  fifll  extent  to  which  it  bad 
been  used  by  them.  2.  That  be- 
fore the  plaintiff  became  the  owner 
of  the  land,  and  while  the  then 
owners  had  it  in  possession  and 
under  their  control,  they  gave  to 
those  under  whom  the  defendants 
claim  title,  the  right  to  erect  and 
maintain  the  dam  mentioned  in  the 
complaint  of  the  same  hight  it  was 
at  any  time  before  the  commence- 
ment of  the  action,  and  that  rely- 
ing upon  the  permission  of  the 
then  owners  of  said  land,  the 
builders  of  the  mill  and  fkajsky  from 
whom  the  defendants  derive  title, 
expended  large  sums  of  money, 
to- wit,  &c.,  in  the  erection  of  the 
mill  and  dam,  of  all  which  the 
plaintiff  had  notice  before  ho  pur- 
chased the  lands,  wherefore  the 
plaintiff  ought  to  be  estopped. 
Held  J  that  the  paragraphs  were  suffi- 
cient on  demurrer.  Lane  v.  Miller 
et  al 684 

2.  Parol  License.  —  Estoppel. — 
Where  a  parol  license  is  given, 
upon  the  faith  of  which  money  is 
expended  by  the  licensee,  the  li- 
censor will  bo  hold  estopped  from 
revoking  the  license,  unless  the 
licensee  can  bo  placed  in  statu 
quo Ibid, 

3.  Same. — Rbyocation.  —  At  the 
trial,  the  court  charged  the  jury 
that  it  must  be  made  to  appear 
that  the  licensee  had  notice  of  the 
death  or  transfer  by  which  the 
license  was  revoked,  and  that  if 
the  licensee,  before  notice  of  the 
revocation,  had  expended  money 
and  made  improvements,  he  would 
be  protected  in  the  samo  manner 
as  if  the  owner  had  still  lived  and 
owned  the  land,  and  that^  in  the 
case  on  trial,  the  burden  of  proof 
was  on  the  plaintiff,  not  only  to 
prove  the  death  of  or  transfer  by 
the  licensor,  but  that  before  the  de- 
fendants expended  money  they  had 
notice  thereof. 

ffeldj  that  the  instruction  was  erro- 
neous  Ibid, 

4.  Limitation. — ^The  courts  in  direct- 
ing the  attention  of  tho  jury  to  the 
evidence,  under  tho  plea  of  adverse 
and  continuous  enjoyment  for 
twenty  years,  having  instruotod 
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the  JU17  oorrectly  that  "continu- 
ously" did  not  mean  that  the  water 
should  hare  been  flowed  on  plain-i 
tiflf's  land  every  day  or  every 
month  for  twenty  years,  and  that 
the  suspension  of  the  flowing  du- 
ring low  water,  or  while  making 
repairs,  or  changing  the  mill  and 
dam  from  one  location  to  another, 
by  the  defendants  or  those  under 
whom  they  claimed  title,  would 
not  be  such  an  interruption  to  the 
continuity  of  the  user  or  enjoyment 
as  to  affect  their  rights,  was  held 
to  have  erred  in  refusing  to  give 
the  following  instruction :  "  Under 
a  claim  of  right  to  maintain  a  mill 
dam  which  overflows  the  land  of 
another,  if  such  right  is  based  upon 
.prescription,  the  use  and  enjoyment 
of  what  is  claimed  must  be  shown 
to  have  been  adverse,  under  a 
claim  of  right,  exclusive,  continu- 
ous, jiminterrupted,  and  with  the 
knowledge  and  acquiescence  of  the 
owner  of  the  estate  in,  over  or  out 
of  which  the  easement  prescribed 
for  is  claimed,  and  while  such 
owner  was  able  in  law  to  assert 
and  enforce  his  right,  and  to  resist 
such  adverse  claim,  if  not  well 
founded.  The  right  must  be  shown 
to  have  been  hostile  in  its  incep- 
tion, and  to  have  so  continued,  no- 
toriously and  uninterruptedly.  If 
in  its  origin,  any  such  right  of  ease- 
'  mcnt  by  prescription  is  based  upon 
permission  asked  by  one  party  and 
granted  by  the  other,  it  cannot  be 
maintained,  because  an  adverse 
right  of  casement  cannot  grow  out 
of  a  mere  permissive  enjoyment  or 
verbal  consent.*' Ibid. 

MIS.JOINDER. 

0/  causes  of  action.  See  Practice, 
18,  19,  20. 

That  ioo  many  parties  are  joinedj  not 
e€tuse  of  demurrer  as  to  those  against 
whom  a  eatue  of  action  is  sJ^ptpn,   See 

PliBADIKO,   28. 

MISTAKE. 

In  a  record^  when  may  be  corrected.  See 
RscOBD,  1,  2,  8. 

MORTGAGE. 

1.  Chattel  Mobtoage. — Forsclos- 


URE. — In  a  suit  by  a  mortgagee  of 
personal  property,  against  the 
mortgagor  and  a  junior  mortgagee 
of  the  same  property,  to  foreclose 
the  mortgage,  and  to  compel  the 
junior  mortgagee  to  occount  for  a 
portion  of  the  property  which  ho 
had  converted  to  his  own  use,  no 
demand  for  the  property,  or  for  an 
accounting,  is  necessary  before 
suit.     Woodward  v.  Wilcox 207 

2.  Same.—  Contract.  —  Considera- 
tion.— Statute  of  Frauds. — Suit 
by  A,  who  claimed  to  hold  a  senior 
mortgage  upon  certain  personal 
property,  against  B,  the  mortgagor, 
and  C,  who  was  alleged  to  be 
a  junior  mortgagee.  The  com- 
plaint alleged  that  B  had  delivered 
possession  of  the  property  to  C, 
upon  an  agreement  that  C  would 
sell  the  same,  and  out  of  the  pro- 
ceeds first  pay  the  debt  of  A,  se- 
cured by  the  mortgage ;  that  C  had 
sold  and  converted  said  property, 
and  failed  and  refused  to  pay  A's 
debt,  &c. 

Heldj  that  as  the  complaint  counted 
upon  C's  promise  to  pay  A's  debt, 
in  consideration  of  the  delivery  of 
the  property  to  him,  no  averment 
that  A's  mortgage  had  been  record- 
ed within  the  time  limited  by  law 
was  necessary Ibid. 

3.  Estoppel  in  Pais. — To  a  suit  to 
enforce  the  lien  of  a  chattel  mort- 
gage, against  one  who  claimed  un- 
der a  purchase  at  sheriff's  sale,  on 
an  execution  against  the  mort- 
gagor, the  defendant  pleaded,  by 
way  of  estoppel  in  />au,  that  the 
plaintiff  was  present  at  the  sher- 
iff's sale,  and  gave  no  notice  of  his 
lien,  &c. 

Held,  that  the  answer  should  also 
have  averred  that  the  defendant 
purchased  in  good  faith,  and  in  ig- 
norance of  the  plaintiff's  lien^Ibid. 

4.  Wife's  Interest. — In  April,  1853, 
before  the  present  law  of  descents 
went  into  force,  A  made  a  mort- 
gage upon  real  estate,  in  which  his 
wife  did  not  join.  In  1854,  after 
the  present  law  of  descents  took 
offeot,  A  died  seized  of  the  lands, 
leaving  his  wife  and  two  children 
by  her  surviving  him.  Suit  was 
instituted  upon  the  mortgage, 
against  the  widow  and  children  of 
A,  and  a  decree  was  rendered  for 
the  sale  of  the  property,  "subject 
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to  the  interest  and  estate  of  the 
widow  of  A  therein." 

Held,  that  the  widow  was  entitled  in 
the  foreclosure  suit  to  have  an  un- 
divided one-third  in  fee  of  the  land 
reserved  from  sale,  until  the  re- 
maining two-thirds  should  be  ex- 
hausted, and  if  that  proved  insuf- 
ficient, then  the  remaining  one- 
third  was  liable  to  be  sold,  subject 
perhaps  to  a  life  estate  in  the 
widow  therein. 

Held,  also,  that  the  widow's  rights 
were  ftilly  protected  by  the  decree, 
as  the  sale  was  ordered  to  be  made 
subject  to  those  rights.  Grable  et 
al.r.  McCuUoh, 472 

5.    MORTOAOBE. —  ESTATJC  OF.  —  Tho 

mortgagee  of  land  has  no  title  to 
the  land  mortgaged,  but  merely  a 
lien  upon  it.  The  title  remains  in 
tho  mortgagor  until  divested  by 
sale Ibid. 

MDRDER. 

When  person  charged  vfithj  it  enUiUd 
to  bail.  See  Habeas  Corpus,  1,  2, 
8,4. 

NATIONAL  BANKS. 

1.  National  Bakk  Shares. — Mu- 
nicipal Taxes. — Under  the  gen- 
eral law  for  the  incorporation  of 
cities,  no  tax  can  be  imposed  for 
municipal  purposes  upon  the  shares 
of  the  Bank  of  the  State,  and  as 
the  act  of  Congress  forbids  any 
discrimination  against  the  shares 
of  National  Banks,  the  latter  oan- 
not  be  taxed  for  municipal  pur- 
poses. Orqftj  Treae'r,f  ^e.,  ei  al.  v. 
ThtitUl 832 

2.  Same. — State  and  County  Tax- 
es.— ^Tho  shares  of  national  banks 
are,  by  the  act  of  Congress  author- 
izing such  associations,  placed 
within  the  reach  of  the  taxing 
power  of  the  states,  subject  to  cer- 
tain conditions,  which  were  in- 
tended to  prevent  any  discrimina- 
tion against  such  shares.  Wright^ 
Auditor,  ^c,  et  al.  v.  Stilz 888 

3.  Same. — That  the  capital  of  the 
bank  is  invested  in  United  States 
bonds,  does  not  affect  the  right  of 
the  State  to  tax  the  shares  under 
the  act  of  Congress.    A  tax  upon 


the  shares  of  a  bank  is  not  a  tax 
upon  the  property  or  capital  of  the 

•  bank ^ Jbid. 

4.  Same. — Under  existing  laws,  the 
shares  of  national  banks  cannot 
be  taxed  in  this  State,  because  no 
such  tax  is  imposed  upon  the  shares 
of  banks  organised  under  authori- 
ty of  the  State Ibid. 

NEGLIGENCE. 

See  Pleading,  7,  21.  Railroads,  6, 
8.    Parent  and  Child,  1-C. 

NEGROES. 

Witness. — Quare:  Whether  a  ne- 
gro pr  mulatto  who  has  come  into 
this  State  in  violation  of  tlie  thir- 
teenth article  of  tho  constitution  is 
a  competent  witness,  under  the  act 
of  December  20,  1865,  in  a  case 
where  a  white  person  is  a  party. 
Turnery.  Parry 163 

NEW  TRIAL. 

1.  Jury.— Place  of  Retirement.*- 
That  tho  plaeo  whore  a  jury  is 
taken  to  deliberate  is  not  a  conve- 
nient one,  is  no  ground  for  a  new 
trial,  unless  it  is  shown  that  by 
reason  thereof  the  verdict  was  not 
a  fair  expression  of  opinion  of  all 
the  jurors.  Newkirk  v.  The  State^  I 

2.  Misconduct  of  Jury. — ^After  the 
jary  had  retired  to  deliberate  upon 
their  verdict,  the  bailiff,  without 
the  consent  of  the  defendant^  or 
the  leave  of  the  court,  furnished  to 
them,  at  their  request^  a  copy  of 
Bishop's  Criminal  Law. 

Held,  that  the  misconduct  was  such 
as  to  entitle  the  defendant  to  a  new 
trial TitdL 

3.  As  OF  Right. — Real  Action. — 
No  notice  is  required  of  an  appli- 
cation for  a  new  trial,  as  of  right, 
under  section  601  of  the  code. 
Mtarray^et  al.  v.  Kelly  et  aL 42 

4.  Surprise. — Surprise,  occasioned 
by  a  correct  ruling  of  the  court 
upon  a  question  of  law,  is  no 
ground  for  a  new  trial.  BeaU  v. 
ieaU M  77 

5.  No  mors  than  Two. — Under  the 
statute,  no  more  than  two  new 
trials  can  be  granted  to  the  same 
party,  and  when  two  new  trials 
have   been  granted  to   a   p*rty, 
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whether  by  the  court  below,  on 
motion,  or  by  a  reyersAl  in  this 
court,  on  appeal,  the  judgment 
cannot  be  royorsod,  though  error 
may  have  been  committed  on  the 
last  trial.  Oafviiehael  t.  Oeary 
et  (U^ 802 

NOTICK 

Waiver  qf  notice  qf  non-payment.  See 
Bill  of  Exchange,  1. 

0/  what  eourti  will  take  judicial  no- 
tice.   See  Judicial  Notice. 

0/  pendency  of  euit,  by  publication. 
See  Pkactice,  81. 

Cf  plaintiff^ a  equity^  not  necessary  that 
complaint  should  charge.  See  Ple  ad- 
INQ,  22. 

NOVATION. 

See  CoNTBAOT,  15. 

Fkaud. — Suit  by  A  against  B  upon 
a  promissory  note.  Answer,  that 
at  the  time  of  the  giving  of  the 
note,  A  was  the  owner  of  a  hotel, 
which  he  had  leased  to  G ;  that  the 
plaintiff  and  C  had  falsely  and 
fraudulently  represented  that  C 
was  making  a  profit  of  ten  dollars 
per  day  in  said  hotel,  &c.;  that  the 
consideration  of  the  note  was  the 
purchase  of  said  lease,  &c.,  from  C, 
and  that  the  note  was  giyen  to  A 
in  discharge  of  a  debt  due  from  C 
for  rent.  The  CTidence  failed  to 
show  that  A  was  in  any  way  con- 
nected with  the  fraud. 

Heldf  that  this  was  a  case  of  noTa- 
tion,  and  that  the  fraud  of  G  could 
not  be  set  up  against  the  note. 
Morris  T.  Whiimore 418 

NUISANCE. 

1.  Abatembkt  of. — ^In  the  removal 
of  a  nuisance,  the  party  abating  it 
is  only  liable  for  a  wanton  or  un- 
neoessar^r  injury.  The  City  of  In^. 
dianapolis  y.  Miller 894 

2.  Statutb  Against. — The  statute 
Slaking  the  erecting  or  maintain- 
ing of  a  public  nuisance  a  misde- 
meanor sufficiently  defines  the  of- 
fense.    Burk  T.  The  StaU 480 

NUNC  PRO  TUNC  ENTRY. 

When  may  be  made  in  amendment  of 
record*    See  Rscono,  1,  2,  8. 
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OFFER  TO  SELL. 

See  Vendor  and  PcBCHAiiEE,  4. 

OFFICE  AND  OFFICERS. 

1.  County  Officers. — ^Rvidence. 
Every  county  officer  is  required  by 
the  constitution  to  reside  in  the 
county  in  which  he  holds  office, 
and  if,  during  his  term,  such  officer 
ceases  to  reside  in  the  county,  bo 
thereby  abandons  and  forfeits  his 
office.  Yonkey  et  al.  v.  The  State  ex 
ret.  OomeUson. 286 

2.  Quo  Wabbanto.— Office. — ^Tho 
statute  authorizes  an  information, 
in  the  nature  of  a  guo  warranto^  to 
determine  the  right  of  office,  and 
such  information  may  be  filed  by 
any  person  who  claims  an  interest 
in  the  office,  on  his  own  rela- 
tion  Ibid. 

8.  Same— Pleading.' When,  in  such 
case,  the  information  is  filed  to  try 
the  right  to  a  county  office,  by  one 
who  claims  the  office  under  an  ap- 
pointment from  the  county  board, 
a  co^y  of  the  ordor  of  the  board 
making  the  appointment  need  not 
be  filed  with  the  information.«7^'(f. 

4.  Same. — Nor,  in  such  case,  where 
the  appointment  is  alleged  to  have 
been  made  at  a  time  when  the 
county  board  could  not  have  been 
in  regular  session,  is  it  necessary 
to  allege  the  giving  of  the  requisite 
notice  to  convene  the  board  in 
special  session.  The  allegation 
that  the  appointment  was  made  by 
the  board  is  sufficient... Ibid. 

6.  County  Officer.— Abandonment 
OF  Office. — When  a  county  officer 
has  once  abandoned  his  office,  by 
ceasing  to  reside  in  the  county,  ho 
cannot  afterwards  resume  the  of- 
fice  Ibid. 

6.  Same. — A,  who  was  recorder  of 
Clinion  county,  during  his  term  of 
office  went  to  Washingtoji,  D.  C, 
and  procured  an  appointment  as 
assistant  doorkeeper  of  the  House 
of  Representatives.  He  left  a 
deputy  in  charge  of  his  office  of 
recorder,  and  his  family  continued 
to  reside  in  Clinton  county.  Du- 
ring the  a(youmment  of  Congress 
he  returned  to  his  family  and  took 
some    personal    oversight   of   his 
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office,  and  during  all  the  time  ho 
claimed  to  be  a  resident  of  Clinton 
county,  paid  a  poll  tax  therein, 
and  Toted  there  at  the  elections. 
Held,  that  he  did  not  lose  his  resi- 
dence in  Clinton  county,  by  his 
temporary  absence  therefrom  for 
the  purpose  stated Ibid. 

7.  DoMIciL.  —  As  a  general  rule, 
whero  a  man  is  the  head  of  a  fam- 
ily and  is  a  housekeeper,  the  dom- 
icil  of  the  family  is  presumed  to  be 
his  legal  place  of  residence... /i&t<2. 

8.  Samb. — Intention  to  Chanqb. — 
It  requires  an  intention  in  order 
to  change  tlie  domicil,  and  there- 
fore if  a  person  loaves  his  place  of 
residcnco  temporarily,  on  business, 
or  otherwise,  but  with  the  intention 
of  returning,  he  docs  not  thereby 
lose  his  domicil Ibid. 

9.  Office. — Deputy. — The  appoint- 
ment of  a  deputy  and  the  leaving 
of  the  office  in  his  charge,  in  the 
absence  of  any  proof  of  neglect^  is 
not  such  non-usur  or  misuser  as  to 
forfeit  an  office Ibid. 

10.  Common  Council.— Liability  of 
Members. — The  members  of  the 
common  council  of  a  city  are  not 
liable  either  civilly  or  criminally 
for  acts  done  by  them  as  such,  in 
the  exercise  of  a  discretion  con- 
fided to  them  by  law,  unless  they 
act  corruptly.  Baker  ei  al.  v.  The 
State 485 

11.  County  Recordeu.  —  Cannot 
Practice  Law. — The  act  of  March 
6,  18G5,  (Acts  1866,  p.  101,)  which 
prohibits  county  recorders  and 
other  officers  from  practicing  law, 
is  constitutional.  MeOraeken  v. 
The  State 491 

12.  Failure  to  Give  Bond. — The 
failure  of  on  officer  to  give  bond 
within  ten  days  after  the  receipt 
of  his  commission  renders  the 
office  vacant.  But  there  must  be 
an  actual  receipt  of  the  commis- 
sion, or  a  failure  to  receive  it 
under  such  circumstances  as  will 
justify  an  inference  that  the  party 
does  not  intend  to  receive  it,  or 
that  he  docs  intend,  by  his  own 
act,  to  postpone  the  day  of  giving 
the  bond.  The  State  ex  rcl.  Miller 
v.  HadUi/ 496 

18.  Same. — A  mere  failure  to  call  at 
the  office  of  tho  Secretary  of  Stat-e 
for  the  commission  is  not  sufficient 
evidence  of  such  intention Ibid. 


14.  Sheriff.— Belsasb  of  Prisoner. 
Where  a  sheriff  releases  a  prisoner 
who  has  been  committed  to  his  cue- 
tody  until  a  fine  shonld  bo  paid  or 
replevied,  upon  the  promise  of  an- 
other to  pay  the  fine,  he  cannot 
maintain  an  action  upon  the  prom- 
ise.    Kenworthy  v.  Stringer...^  498 

P. 

PARENT  AND  CHILD. 

1.  Injury  to  Child. — Negligence. 
In  a  complaint  for  an  injury  to  a 
child  of  tender  years,  it  is  suffi- 
cient to  aver  that  the  injury  hap- 
pened without  the  fault  of  the  pa- 
rents, with  whom  the  child  resided. 
The  Pittsburgh,  Ft.  TFoytw,  ^c,  R. 
R.  Co.  V.  Vining't  AdmW 513 

2.  Saxe. — ^If  tho  fault  or  neglect  of 
the  parents,  or  other  persons  hav- 
ing the  custody  oi  the  child,  causes 
or  contributes  to  the  injury,  no  ac- 
tion will  lie,  unless  the  injury  be 
willful Ibid. 

3.  Same. — The  unnecessary  exposure 
to  known  danger  of  a  child  inca- 
pable of  exercising  the  care  and 
judgment  of  mature  years,  is  an 
act  of  negligence  sufficient  to  de- 
feat a  recovery,  unloss  the  injury 
be  willful Ibid. 

4.  Same.  —  Parent  or  Guardian 
Must  Sue. — Under  section  27  of 
the  code,  an  action  for  damages  for 
causing  the  death  of  a  child  must 
be  brought  by  the  father,  or  in  case 
of  his  death  or  desertion  of  his 
family,  by  the  mother,  or  by  the 
guardian  for  his  ward Ibid. 

5.  Same. — ^If  there  be  no  father  or 
mother  or  guardian,  then  an  ad- 
qiinistrator  may  sue,  under  section 
784  of  the  code.  And,  in  either 
event,  the  limitation  of  the  action, 
the  amount  of  recovery,  and  the 
distribution  thereof,  ^ill  be  gov- 
erned by  the  provisions  of  section 
784 ^IbitL 

6.  Same. — ^The  word  **child,"  as  tsed 
in  section  27,  is  not  equivalent  to 
the  word  minor,  but  must  be  lim- 
ited to  persons  under  age  who  are 
dependent  for  support^  prot-eetion, 
&c.,  upon  their  parents.  It  would 
not  include  one  who,  though  a 
minor,  had  assumed  the  responsi- 
bilities of  tho  head  of  a  family..  AtdL 
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PARTIES. 

Who  BhotUd  9U6  for  in^vry  to  child. 
See  Parent  and  Child,  4,  5,  6. 

1.  Mechanic's  Lien. — ^Fosbglobube. 
One  who  has  purchased  real  estate 
after  the  filing  of  a  mechanic's 
lien,  and  before  the  commencement 
of  a  suit  to  enforce  the  same,  is  a 
necessary  party  to  such  suit.  A 
sale  under  a  decree  to  which  such 
purchaser  is  not  a  party  is,  as  to 
him,  a  nullity.  Marvin  v.  Tay- 
lor   78 

2.  AllowaiCcb  to  Soldiers'  Fami- 
lies.— ^The  soldier  is  the  proper 
party  to  sue  for  an  allowance  made 
by  the  board  of  commissioners  to 
tho  families  of  soldiers.  TJie  Board 
of  Commissioners,  ^c,  v.  Merti^lOQ 

6.  In  JUNCTION. — One  who  has  con- 
veyed real  estate  by  a  deed  of  war- 
ranty has  such  an  interest  in  re- 
straining the  sale  of  the  land  on 
an  execution  issued  upon  a  judg- 
ment against  a  former  owner,  al- 
leged to  haye  been  paid,  as  to 
make  him  a  proper  party  plaintiff 
in  a  suit  for  that  purpose.  Me  Qui- 
locKs  Administrator  et  al.  y.  HoU 
lingsworth, 115 

4.  Lost  Note. — A  complaint  upon  a 
promissory  tiote  alleged  that  t]|e 
note  was  in  the  possession  of  a 
third  person,  who  held  it  without 
right,  and  had  carried  it  beyond 
the  jurisdiction  of  the  court,  and 
beyond  the  control  of  the  plaintiff. 

Held,  that  tlie  person  who  was  al- 
leged to  haye  wrongful  possession 
of  the  note  was  not  a  necessary 
party  defendant.  Butler's  AdmW 
y.  Anderson 117 

5.  School  Houses. — Fraud.— A  suit 
to  set  aside  a  contract  for  the 
building  of  a  school  house,  and  to 
enjoin  the  doing  of  the  work,  on 
the  ground  of  fraud,  on  the  part  of 
tho  township  trustee,  in  the  mak- 
ing of  the  contract,  is  properly 
brought  in  the  name  of  the  State, 
for  the  use  of  tho  civil  township. 
The  State,  for  the  ute  of  Republican 
Township  v.  Earhart  et  al 119 

6.  Promissory  Notes. — Suit  by  A 
against  B  upon  a  promissory  note. 
C,  upon  his  own  application,  and 
upon  motion  of  B,  was  made  a 
party  defendant,  and  filed  an  an- 
swer alleging  that  the  note  was 


given  by  B  to  A  solely  for  the  ac- 
commodation of  C,  and  for  the 
balance  of  the  price  charged  by  A 
for  making  certain  repairs  upon  a 
steam  engine  for  C ;  that  the  ma- 
terials used  in  such  repairs  were 
defective,  and  tho  work  unskill- 
fuUy  done,  and  that  such  work 
and  materials  were  worth  no  more 
than  the  money  already  paid;  that 
C  had  no  opportunity  to  examine 
such  work  and  materials  before, 
&c.  B  adopted  the  answer  filed  by 
C. 

Held,  that  as  C  disputed  tho  consid- 
eration of  the  note,  B  had  a  right 
to  notify  him  to  appear  and  defend 
the  action. 

Held,  also,  that  if  the  court  erred  in 
making  0  a  party  defendant,  the 
error  was  not  available  to  the 
plaintiff,  as  he  was  not  prejudiced. 
Sinez  v.  TTie  Toledo^  Logansport,  ^c, 
R.R,  Co.etal 305 

7.  Contest  op  Wills. — A  suit  to 
contest  the  validity  of  a  will  can 
only  be  brought  by  a  party  in  in- 
terest. Neiderhaus  v.  Ueldt  et 
al 480 

PARTITION  OP  LANDS. 

1.  Waste. — Pleading. — In  a  com- 
plaint for  the  partition  of  lands,  it 
was  alleged  against  one  of  the  de- 
fendants that  he  had  cut,  and  con- 
verted to  his  own  use,  a  largo 
amount  of  timber  on  the  land. 

Held,  that  the  allegation  was  proper- 
ly stricken  out  on  motion,  for  the 
reason  that  it  was  directed  against 
one  only  of  the  defendants.  Crane 
et  al.  V.  Waggoner  et  al 52 

2.  Statute  op  Limitations.  —  A 
cause  of  action  to  have  a  partition 
of  lands  held  by  several  persons 
as  tenants  in  common  exists  from 
the  date  of  the  tenancy,  but  a  fail- 
ure to  assert  the  right  for  a  period 
of  twenty  years  will  not  bar  an 
action  for  partition.  Jenkins  et  al. 
V.  Dalton  et  al 78 

8.  Tenants  in  Common. — ^Possess- 
ion.— The  possession  of  one  tenant 
in  common  is  constructively  the 
possession  of  all,  and  to  disseize  a 
co-tenant  there  must  be  an  actual 
ouster,  or  such  acts  as  are  con- 
structively equivalent  to  an  ouster, 
and  from  which  an  ouster  may  be 
presumed Ibid. 
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4.  Costs. — ^In  a  proceeding  for  the 
partition  of  lands,  two-ninths  of 
an  andivided  moiety  of  the  land 
were  set  off  to  the  plaintiffs,  and 
in  the  final  order  the  court  award- 
ed two-ninths  of  the  costs  against 
the  plaintiffs,  and  the  residue 
against  the  defendants. 

Held,  that  there  was  no  abuse  of  the 
discretion  given  by  the  statute  as 
to  the  distribution  of  costs  in  such 
oases Ibid. 

PARTNERSHIP. 

1.  SlHT  BSTWESN  PaRTITXBS. — YZR- 

DiCT. — Suit  by  A  against  B  for  the 
settlement  of  a  partnership.  The 
complaint  alleged  that  the  defend- 
ant had  wrongfully  excluded  the 
plaintiff  from  the  premises,  &c., 
and  from  a  participation  in  the 
profits.  The  defendant  answcFcd 
by  a  cross-complaint,  alleging, 
among  other  answers,  that  he  had 
purchased  the  plaintiff's  interest 
in  the  business,  and  that  he  had 
since  been  compelled  to  pay  cer- 
tain partnership  debts,  one-half  of 
which  plaintiff  was  liable  to  repay. 
There  was  a  general  verdict  for  the 
plaintiff. 

ffeldf  that  the  verdict  was  a  sufficient 
finding  upon  the  issues,  and  in- 
volved a  finding  of  the  existence 
of  the  partnership,  and  that  on 
settlement  there  was  due  to  the 
plaintiff  the  amount  found.  Selk- 
ing  V.  BaiU 348 

2.  Unsettled  Accounts.  —  Before 
the  adoption  of  the  code,  one  part- 
ner could  not  sue  another  at  law 
to  recover  money  due  on  an  un- 
settled partnership  account,  but 
the  rule  is  otherwise  now.  Shatter 
V.  Caldwell 376 

8.  Cross-Complaint.— Pabtmebshit. 
Suit  upon  a  promissory  note  against 
a  number  of  persons  who  had  uni- 
ted in  an  association  for  the  pur- 
pose of  carrying  on  a  co-operative 
or  union  store.  The  note  was  given 
for  merchandise,  and  was  signed 
by  the  managing  agent  of  the  as- 
sociation, as  such  agent.  The  ar- 
ticles of  association  provided  that 
the  business  should  be  managed  by 
a  board  of  directors,  a  president, 
vice-president  and  a  managing 
agent,  and  that  no  goods  should  be 
bought  or  sold  on  credit.     Certain 


of  the  defendants,  who  were  stock- 
holders, filed  a  cross-complaint 
against  the  plaintiff  and  those  of 
the  defendants  who  had  held  the 
position  of  directorS|  setting  up 
that  the  goods  had  been  bought  on 
credit,  in  violation  of  the  articles 
of  association,  &c,  and  asking 
that  if  judgment  was  recovered, 
execution  might  be  first  directed 
against  the  property  of  the  direct- 
ors. 

ffeU  that  the  facts  alleged  in  the 
cross-complaint  did  not  constitute 
any  defense  to  the  plaintiff's  ac- 
tion. 

ffeldf  also,  that  the  relation  of  the 
defendants  was  that  of  partners. 

ffeld,  also,  that  w.hile  it  is  within  the 
discretion  of  the  court  to  determine 
the  ultimate  rights  of  the  parties 
on  each  side,  as  between  them- 
selves, this  should  not  be  done  to 
the  detriment  of  the  opposite  party, 
by  delaying  his  judgment. 

ffeld,  also,  that  the  cross-complaint 
failed  to  show  any  cause  of  action 
against  the  directors.  Manning  ei  cJL 
T.  Oasharie  et  al^ 309 

PASSENGER. 

Injury  to.    See  Railroads,  1. 

•  PERJURY. 

5m  Grdixnal  Law,  4.   8landxr,4-7. 

PLANK  ROADS. 

See  Turnpikes. 

PLEADING. 

In  eriminal  eaaee.  See  Crimuial  Law. 
See  Practice. 

1.  CouNTSECiiAiH.~The  counterclaim 
under  the  code  is  more  than  re- 
coupment at  the  common  law.  It 
embraces  also  the  cross-bill  in 
equity  against  the  plaintiff.  Wood- 
ruff V.  Oamer, 4 

2.  Same.— In  a  suit  by  the  grantor 
to  rescind  a  conveyance  of  land, 
on  the  ground  of  fraudulent  rep- 
resentations, a  counterclaim  deny- 
ing the  fraud  and  alleging  that  the 
plaintiff  has  wrongftiUy  kept  the 
defendant  out  of  possession,  and 
asking  judgment   for   poflsesaion 
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and  for  rents  and  profits,  is  within 
the  statute Ibid. 

3.  Saxb. — But  causes  of  action  which 
eannot  be  joined  in  a  complaint, 
cannot  be  joined  in  a  counter-claim, 
and  as  a  demand  for  waste  is  not 
incident  to  the  recoyery  of  the  pos- 
session of  real  estate,  it  was  not 
properly  joined  in  the  counter- 
claim  Ibid, 

4.  TitBSPASS. — In  an  action  for  a 
trespass  to  lands,   the  complaint 

^  alleged  that  the  defendant  "on," 
&c.,  "  at  said  county  of  if,  broke 
and  entered  the  close,  freehold,  fen- 
ces and  fields  of  the  plaintiff,  sit- 
uated in  said  county,"  &c. 

Heldy  that  the  description  of  the  lociu 
inqito  was  sufficient.  Skipler  ▼. 
lunhower 86 

5.  Statutobt  Forks. — The  statute 
proTiding  certain  forms  in  civil 
and  criminal  cases,  (2  Q.  &  H., 
873,)  docs  not  require  that  those 
forms  shall  be  used,  but  only  pro- 
yidcs  thai  they  may  be  used,  and 

.  that  when  used  they  shall  be  suffi- 
cient in  eases  to  which  they  are 
applicable - Ibid, 

6.  pAttTiTiON  OF  Lands. — In  a  com- 
plaint for  the  partition  of  lands,  it 
was  alleged  against  one  of  the  de- 
fendants that  he  had  cut-,  and 
converted  to  his  own  use,  a  larg« 
amount  of  timber  growing  on  the 
land. 

Held,  that  the  allegation  was  prop- 
erly stricken  out  on  motion,  for  the 
reason  that  it  was  directed  against 
ono  only  of  the  defendants.  Crane 
ei  aL  V.  Woffffoner  et  al 62 

7.  Averment. — Conclusion  of  Plea- 
der.— Suit  against  a  railroad  com- 
pany to  recover  damages  for  an  in- 
jury to  a  passenger.  Answer,  that 
the  passenger  was,  at  the  time  of 
the  accident,  standing  upon  the 
platform  of  the  car,  Contrary  to 
the  rules  of  the  company,  of  which 
be  bad  notice ;  that  it  was  danger- 
ous to  stand  upon  the  platform 
while  the  train  was  in  motion, 
"wherefore  defendant  says  that 
the  ii^ury  sustained  by  the  plain- 
tiff was  the  result  of  his  own  care- 
lessness in  being  in  an  improper 
place." 

Beld^  that  the  answer  failed  to  show, 
by  any  averment  of  fact,  that  the 
injury  was  occasioned  by  the  fault 
of  the  plaintiff;  the  conclusion  of 

Vol.  XXVIL— 87 


the  pleader  not  being  equivalent 
to  the  averment  of  a  fact.  The 
Lafayette  and  IndianapoUt  R,  R.  Co, 
V.  Sims 59 

8.  Slander — Mitigation. — In  an 
action  of  slander,  matters  in  miti- 
gation need  not  bo  specially  plea- 
ded, but  may  be  given  in  evidence 
under  the  general  issue.  O*  Con- 
ner V.  G' Conner 69 

9.  Misjoinder  of  Causes  of  Ac- 
tion.— Where  two  causes  of  action 
belonging  to  the  same  class  are 
improperly  united  in  one  suit,  be- 
cause they  do  not  constitute  joint 
causes  of  action  against  all  of  the 
defendants,  but  separate  causes  of 
action  against  each,  the  defect  is 
not  reached  by  a  demurrer  assign- 
ing for  cause  a  want  of  sufficient 
facts.  The  objection  should  be  ta- 
ken by  motion.  Lane  et  al.  v.  The 
State  ex.  rel.  HatrmoTCe  AdmW.,.  108 

10.  Lost  Note. — A  complaint  upon 
a  promissory  note  alleged  that  the 
note  was  in  the  possession  of  a 
third  person,  who  held  it  without 
right,  and  had  carried  it  beyond 
the  jurisdiction  of  the  courts  and 
beyond  the  control  of  the  plaintiff. 

Held^  that  the  facts  alleged  were 
equivalent  to  an  averment  of  the 
loss  of  the  note.  ButUT'e  Admin- 
iatrator  v.  Anderson 117 

11.  Failure  to  Demur. — Under  the 
code,  no  defect  in  a  complaint^  not 
cured  by  verdict,  is  waived  by  a 
failure  to  demur.  Tomlinson  v. 
Hamilton 139 

12.  Concealment. — An  answer  by 
an  indorser  to  a  suit  upon  a  bill 
of  exchange  waiving  notice  of  non- 
payment, alleging  that  the  holder 
concealed  the  fact  of  non-payment, 
is  bad,  unless  the  facts  constitu- 
ting the  fraudulent  concealment 
are  specially  averred.  Lotory  et  al, 
V.  SteeU 168 

13.  Reference  from  one  Para- 
graph TO  Another. — To  a  com- 
plaint consisting  of  several  para- 
graphs,  separate  answers  were 
filed,  the  fifth  answer  being  direc- 
ted to  the  second  paragraph  of  the 
complaint.  The  sixth  answer, 
which  was  directed  to  the  third 
paragraph  of  the  complaint,  was 
as  follows:  "And  for  a  further 
answer  to  the  third  paragraph  of 
the  complaint,  the  defendant  says 
the  matters  in  the  above  fifth  plea 
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contained  are  tme,  in  manner  and 
form  as  therein  alleged/'  &o. 

Held,  that  such  a  mode  of  pleading 

is    not   sanctioned    by    the  code. 

WoodtoardT,  Wilcox 207 

14.  Trespass. — Snit  for  a  trespass 
upon  lands.  The  act  of  trespass 
charged  was  the  entering  upon  the 
bed  of  a  river,  which  was  one  of 
the  boundaries  of  the  plaintifiTs 
land,  between  the  thread  of  the 
stream  and  the  bank,  and  remov- 
ing bowlders  therefrom.  Answer: 
1.  The  general  denial.  2.  That  the 
United  Statet  surveys  meaii(dered 
the  bank  of  said  river,  and  did  not 
include  the  bed  of  said  stream,  and 
that  the  plaintiff  was  not  the  owner 
or.  in  the  possession  of  the  bed  of 
said  stream,  where,  &o.  To  a  reply 
filed  to  the  second  answer  a  de- 
murrer was  sustained,  and  the 
plaintiff  refusing  to  reply  further, 
judgment  was  given  for  the  defend- 
ant. 

Held,  that  the  second  answer  was 
only  a  denial  of  the  cause  of  action, 
and  as  no  reply  thereto  was  neces- 
sary, there  was  no  error  in  sus- 
taining a  demurrer  to  it.  Ferris  v. 
Johnson  etal..,.^ 247 

16.  Suit  to  Quiet  Title. — Where, 
in  a  suit  to  quiet  the  title  to  lands, 
the  complaint  alleges  that  the 
plaintiff  is  the  owner  in  fee  simple, 
and  that  the  defendant  asserts  an 
unfounded  claim  of  title  in  the 
premises,  it  is  sufficiently  shown, 
under  the  statute,  that  the  claim 
of  the  defendant  is  '^adverse''  to 
the  plaintiff.  Dumont  v.  Dufore.  263 

16.  Statute  of  Frauds. — At  the 
common  law,  where  a  contract  re- 
quired by  the  statute  of  frauds  to 
be  in  writing  was  declared  upon, 
it  was  not  necessary  to  show  in  the 
declaration  that  the  contract  was 
in  writing.  Harper  et  al.  v.  Miller 
et  al 277 

17.  Same. — But  under  the  code,  where 
a  contract  in  writing  is  the  foun- 
dation of  an  action,  a  copy  of  the 
contract  must  bo  filed  with  the 
complaint,  and  if  it  is  not  alleged 
to  be  in  writing,  and  no  such  copy 
is  filed,  the  presumption*  arises 
that  the  contract  is  not  in  writing, 
and  if  the  contract  be  such  as  is 
required  by  the  statute  of  frauds 
to  be  in  writing,  the  objection  may 
4>e  taken  by  demurrer Ibid, 


18.  SA.HX. — But  if  the  contraot  be 
such  as  might  be  valid  without  a 
writing,  as  a  contract  for  the  sale 
of  goods,  where  there  is  part  pay- 
ment, &c.,  the  objection  cannot  be 
raised  by  demurrer.  The  statute 
operates  as  a  rule  of  evidence,  and 
not  upon  the  pleadings Ibid, 

19.  Special  Dauagks. — The  damages 
resulting  to  the  buyer  from  the 
non-delivery  of  goods  purchased, 
by  reason  of  his  inability  to  pe^^- 
form  a  contract  made  by  him 
upon  the  faith  of  the  first  contraot, 
if  recoverable  at  all,  must  bo  spe- 
cially pleaded Ibid. 

20.  PROMissotfT  Notes  —Real  Party 
IX  Interest. — Suit  by  A  against 
B,  C  and  D  upon  a  promissory 
note  executed  by  B  and  C,  payable 
to  D,  at  a  bank  in  this  State,  and 
indorsed  by  D.     Answer  by  B  and 

D,  that  the  plaintiff  was  not  the 
real  party  in  interest,  but  that  the 
note  actually  belonged  to  one  £, 
and  that  the  suit  was  brought  in 
the  name  of  A  to  enable  £  to  avoid 
his  liability  to  the  makers  and  en- 
dorsers of  the  note,  growing  out 
of  the  following  facts,  viz.,  that  B 
and  D  became  liable  upon  the  note 
solely  for  the  accommodation  of 

E,  and  delivered  the  same  to  him 
with  the  agreement  that  if  the  note 
was  negotiated  he  would  pay  it  at 
maturity,  and  that  £  received  the 
proceeds  of  the  note.  The  answer 
further  asked  that  £  might  be  made 
a  party  defendant,  and  that  if  it 
should  appear  that  A  was  a  bona 
fide  holder  of  the  note,  that  judg- 
ment might  go  against  £  as  prin- 
cipal, and  against  the  defendants 
B  and  D  as  his  sureties. 

Heldy  that  the  answer  was  not  suffi- 
cient to  put  in  issue  the  question 
whether  A  was  the  real  party  in 
interest. 

Held,  also,  that  considered  as  a  coun- 
terclaim, the  pleading  did  not  al- 
lege anything  against  the  plaintiff. 

Held,  also,  that  if  the  defendants  B 
and  D  had  any  right  of  action 
against  £,  growing  out  of  the  facts 
alleged,  it  must -be  made  the  sub- 
ject of  a  separate  action.  ATev- 
come  et  al.  v.  Dunham  et  al 285 

<.21.  Water-Craft. — Negiigexce. — 
A  complaint  in  attachment  under 
the  water-craft  act,  against  a  steam- 
boat, for  an  injui*y  done  to  a  sail 
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boat,  alleged  that  the  injury  hap- 
pened by  the  carelessnesBi  negli- 
gence and  recklessness  of  the  offi- 
cers in  charge  of  the  steamboat, 
and  without  fault  or  negligence  on 
the  part  of  said  sail  boat,  or  of  the 
plaintiff,  or  of  any  agent  or  ser- 
vant of  bis. 

Bfeldj  that  the  averments  were  suffi- 
cient.     Lwk  et  al.  y.  Davis...,  884 

22.  Not  Nscessaby  to  Charge  No- 
TiCE.-i^  NSWBR.— In  a  suit  to  enforce 
an  equitable  title  to  lands,  it  is  not 
necessary  that  the  complaint  should 
charge  the  defendant  with  notico 
of  the  plaintiff's  equity.  If  the 
defendant  claims  Vs  a  purchaser 
without  notice,  he  should  set  up, 
by  way  of  answer,  the  facts  which 
entitle  him  to  protection  as  such. 
'  Makepeace  etal.  "7.  Davis., 852 

28.  Deuurssr. — Misjoinder. — ^That 
too  many  parties  are  joined  in  a 
complaint  is  not  a  cause  of  demur- 
rer, as  to  thoso  against  whom  a 
cause  of  action  is  alleged.  If  one 
against  whom  no  cause  of  action 
is  shown  is  joined,  he  may  demur, 
not  for  misjoinder,  but  for  want 
of  sufficient  facts Ibid. 

1>4.  Failure  op  Consideration. — 
Suit  by  A  against  B  upon  a  prom- 
issory note.  C,  upon  his  own  ap- 
plication, and  upon  motion  of  B, 
was  made  a  party  defendant^  and 
filed  an  answer  alleging  that  the 
note  was  giyen  by  B  to  A  solely 
for  the  accommodation  of  C,  and 
for  tho  balance  of  the  price  charged 
by  A  for  making  certain  repairs 
upon  a  steam  engine  for  C;  that 
the  materials  used  in  such  repairs 
were  defective,  and  the  work  un- 
skillfully  done,  and  that  such  work 
and  materials  were  worth  no  more 
than  the  money  already  paid;  that 
C  had  no  opportunity  to  examine 
such  work  and  materials  before, 
&o.  B  adopted  the  answer  filed 
by  C. 

Held^  that  under  the  plea  of  an  en- 
tiro  failure  of  consideration,  the 
defendant  was  entitled  to  the  ben- 
efit of  such  evidence  as  he  could 
produce  showing  a  partial  want  or 
failure  of  consideration.  Sinez  v. 
The  Toledo^  Logansport  j'c.  R.  R. 
Co.etal 866 

26.  Gkiteral  Issue. — In  an  action 
by  one  who,  as  replevin  bail,  had 
paid  a  judgment,  to  have  the  same 


I  revived,  and  to  have  execution  in 
his  favor,  an  answer  of  the  gene- 
ral denial  is  well  pleaded,  and  it 
is  error  to  sustain  a  demurrer  to 
such  answer.  Blake  v.  Doug- 
lass  410 

26.  Will. — Contest  of.— It  is  suffi- 
cient in  a  complaint  to  contest  tho 
validity  of  a  will,  to  allege,  in 
general  terms,  that  the  will  was 
unduly  executed.  Reed  et  al.  v. 
WaUon  et  al 443 

27.  Attachment. — Suit  on  Bond.^- 
In  a  suit  upon  an  attachment  bond, 
tho  complaint  must  aver  that  the 
damages  sued  for  are  unpaid.  Mi' 
ehaelY.  Thomas  et  al 601 

28.  Suit  on  Bepleyin  Bond. — Where 
in  an  action  upon  a  replevin  bond 
a  transcript  of  tho  proceedings  in 
tho  replevin  suit  is  filed  with  tho 
complaint,  it  should  be  stricken 
out  on  motion.  Sammons  et  al  v. 
Newman  et  al 608 

29.  Same. — Pleas  in  Mitigation. — 
Pleas  which  do  not  go  in  bar  of  the 
action,  but  only  iu  mitigation  of 
damages,  are  not  allowable  in  such 
actions Ibid. 

30.  Slander. — Mitigation. — In  an 
action  of  slander,  matter  in  mitiga- 
tion may  bo  given  in  evidence  un- 
der the  general  denial,  and  hence 
there  is  no  available  error  in  the 
sustaining  of  a  demurrer  to  a  plea 
in  mitigation.  Blickensiaff  et  al. 
V.  Perrin 627 

POOR. 

Claims  for  services  rendered  to.  See 
CotTNTT  Commissioners,  1. 

PRACTICE. 

Incriminal  cases.  See  Criminal  Law. 
See  New  Trial.    Parties. 

1.  Instructions.— The  Supreme  Court 
will  not,  in  order  to  affirm  a  case 
on  the  ground  that  an  erroneous 
instruction  was  harmless,  indulge 
the  presumption  that  the  instruc- 
tion was  not  applicable  to  the  case. 
Woodruff  V.  Oamer 4 

2.  Appeal. — Record. — It  is  tho  duty 
of  the  appellant  to  bring  to  tho 
Supreme  Court  a  perfect  record  of 
tho  judgment  and  proceediiigs  of 
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the  court  below.     CoIUm  ei  al.  v. 
U.  8.ExpTet9  Co.eial 11 

3.  Sake. — Complaint.  —  The  com- 
plaint forms  a  necesBary  part  of 
tho  record  of  a  cause,  and  when  it 
appears  by  tho  record  that  a  com- 
plaint was  filed}  but  none  is  con- 
tained in  the  record,  no  question  is 
presented  for  the  decision  of  the 
Supreme  Court. Ibid. 

4.  Bill  o?  Pahticulars. — If  a  bill 
of  particulars  is  indefinite,  the  ob- 
jection should  be  taken  by  a  mo- 
tion to  require  it  to  be  made  cer- 
t'ain.  The  Board  of  Commitsioners 
4-c.  V.  Ford 17 

5.  Objection  to  Evidence. — An  ob- 
jection to  the  admissibility  of  eyi- 
dcnce  which  was  not  presented  to 
tho  court  below,  will  not  be  noticed 
in  the  Supreme  Court  Board  of 
Commissionera  j*e.  v.  Boynton.,..  19 

C.  Attachment  Against  Wateb- 
Craft. — Where  in  a  proceeding 
under  section  658  of  the  code,  to 
enforce  by  attachment  a  lien  upon 
a  boat,  the  defendant  executes  a 
bond,  under  section  661,  to  dis- 
charge the  vessel,  other  persons 
having  claims  cannot  afterwards 
bccomo  parties  to  the  proceedings. 
ScoU  et  al.  v.  McDonald, 83 

7.  Motion  to  Set  Abide  Default. — 
An  affidavit  filed  in  support  of  a 
motion  to  set  aside  a  default  should 
show  that  the  defendant  has  a  mer- 
itorious defense  to  the  action.  Nut- 
ing  etal.  v.  Losanee 87 

8.  Security  for  Costs. — The  ruling 
of  the  court  below  upon  a  motion 
to  require  the  plaintiff  to  furnish 
security  for  costs  can  only  be  made 
part  of  the  record  by  a  bill  of  ex- 
ceptions  Ibid. 

9.  New  Parties. — Peocess. — Suit 
for  the  specific  performance  of  a 
contract  for  the  sale  of  real  estate 
against  A,  who  appeared  and  filed 
an  answer,  in  which  it  was  alleged, 
inter  aliOj  that  after  the  contract 
with  plaintiff,  and  before  the  com- 
mencement of  the  suit,  he  had  sold 
and  conveyed  the  property  to  B. 
The  cause  was  then  continued,  by 
agreement,  with  leave  to  amend  by 
making  B  a  party  defendant,  but 
the  clerk  failed  to  enter  tho  leave 
to  amend.  At  the  next  term,  the 
entry  was  made  nunc  pro  tttnCj  and 
the  plaintiff  then  amended  his 
complaint  by  making  B  a  defend- 


ant and  charging  him  with  notiee 
of  the  plaintiff's  equity.  The  re- 
cord then  recites,  that  **it  appear- 
ing to  the  court  by  the  return  of 
the  sheriff  on  the  summons  issued 
herein,  that  notice  of  the  pendency 
of  said  action  has  been  given  to  B 
more  than  ten  days  prior  to  the 
first  day  of  the  present  term  of  this 
court,  the  said  A  and  B  are  called 
and  come  not,  but  make  default,'' 
&c.  A  judgment  was  thereupon 
entered  for  the  plaintiff. 

Held,  that  the  summons  and  return 
of  the  officer  in  such  a  case  are 
properly  pacts  of  the  record,  but 
the  failure  of  the  clerk  to  copy 
them  does  not  carry  from  the  record 
the  statement  that  process  has  been 
duly  served,  and  it  must  therefore 
be  assumed  that  the  default  was 
after  the  service  of  process.     But, 

HeH  that  as  B  was  not  a  party  to  the 
original  complaint,  and  no  cause 
of  action  was  shown  therein  against 
him',  the  issuing  of  the  process 
against  him  in  vacation,  without 
an  order  of  the  court,  and  before 
the  complaint  was  amended,  was 
illegal  and  void,  and  did  not  au- 
thorize a  default Ibid. 

10.  Harmless  Erkob. — Suit  upon  a 
promissory  note.  Answer:  1.  A 
denial  under  oath  of  the  execution 
of  the  note.  2.  That  the  note  had 
been  materially-  altered  after  its 
delivery.  The  second  paragraph 
was  not  sworn  to. 

ffeldy  that  as  all  the  evidence  admis- 
sible under  the  second  paragraph 
was  admissible  under  the  first, 
there  was  no  error  in  sustaining  a 
demurrer  to  the  second  answer. 
Conner  v.   Sharpe 41 

11.  Same. — ^The  defendant  cannot 
complain  of  the  error  of  the  court 
in  sustaining  a  demurrer  to  one 
paragraph  of  his  answer,  if  all  the 
evidence  admissible  under  the  par- 
agraph, was  also  admissible  under 
another  paragraph  pleaded,  fkigit 
et  aL  V.  Shrewtberry  ei  al M 

12.  Bepositioks. — Where  it  appears 
in  a  deposition  that  the  witness  re- 
sides in  the  county  where  the  ac- 
tion is  pending,  or  in  an  a<yoiiung 
county,  tho  deposition  eannot  be 
used  on  the  trial  unless  it  is  shown 
that  at  the  time  of  offering  it  the 
witness  has  ceased  to  reside  in  the 
county,  or  in  an  adjoining  county^ 
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or  thai  he  ia  absent  fVom  the  State. 
(y  Conner  T.  QOmner 69 

18.  Dkmuhber  to  Paut  op  Paba- 
GBAFH. — A  demurrer  to  a  part  of  a 
paragraph  is  not  authorized  by  the 
code.    BedU  y.  BeaU. 77 

14  Motion  to  Strike  Out. — ^In  de- 
termining a  motion  to  strike  out  a 
part  of  a  single  sentence  in  a 
pleading,  the  TFhole  sentence  must 
be  considered Ibid. 

16.  Sdpbemb  Couet. — Weight  of 
Evidence.— The  Supreme  Court  will 
not  reyerso  a  judgment  because  a 
mere  preponderance  of  the  evi- 
dence seems  to  be  against  it..../6iJ. 

16.  Apflication  to.  be  believed 
from  Judgment. — An  application 
to  be  relieyed  from  a  judgment, 
under  section  99  of  the  code,  is  ad- 
dressed to  the  discretion  of  the 
court)  and  unless  it  appears  that 
the  court  below  has  abused  that 
discretion,  the  Supremo  Court  will 
not  interfere.  Hunter  v.  Elliott,  98 

17.  SuPBEME  CouBT. — Where  *an  ob- 
jection presented  in  the  Supreme 
Court  has  not  been,  in  some  proper 
waj,  reserved  in  the  court  below, 
it  will  not  be  noticed.  Sharp  y. 
Itinn 98 

18.  Misjoinder  of  Causes  of  Ac- 
tion.— ^The  Supreme  Court  cannot 
reverse  a  judgment  for  an  error 
of  the  court  below,  either  in  sus- 
taining or  overruling  a  demurrer 
for  a  misjoinder  of  causes  of  ac- 
tion. Lane  et  al.  v.  The  Stale  ex.  rel. 
HarrrumHe  Administrator 108 

19.  Save. — The  misjoinder  of  causes 
of  action  referred  to  in  section  60 
of  the  code,  as  a  cause  of  demur- 
rer, is  where  two  or  more  causes 
of  action  between  the  same  parties, 
but  belonging  to  different  classes, 
are  united,  in  violation  of  section 
70  of  the  code Ibid, 

'20,  Same. — Where  two  causes  of  ac- 
tion belonginf^  to  the  same  class 
are  improperly  united  in  one  suit, 
because  they  do  not  constitute  joint 
causes  of  action  against  all  of  the 
defendants,  but  separate  causes  of 
action  against  each,  the  defect 
is  not  reached  by  a  demurrer  as- 
signing for  cause  a  want  of  suffi- 
cient facts.  The  objection  should 
be  taken  by  motion Ibid, 

21.  CoBBSCT  Result. — Where  a  de- 
murrer is  sustained  to  an  answer 
which  should  have  been  stricken 


I  out  on  motiooi  on  account  of  its 
being  equivalent  to  the  general  de- 
nial, a  correct  result  having  been 
reached,  the  judgment  will  not  be 
reversed  on  account  of  the  error  in 
the  manner  of  attaining  it... Ibid, 

22.  Continuance. — An  affidavit  for 
the  continuance  of  a  cause,  on  ac- 
count of  the  absence  of  a  witness, 
must  show  that  diligence  has  been 
used  to  procure  the  attendance  or 
deposition  of  the  witness.  That 
the  witness  is  a  co-defendant  and 
has  been  served  with  process,  and 
it  was  expected  would  be  present 
at  the  trial,  constitutes  no  excuse 
for  want  of  diligence  in  procuring 
his    evidence Ibid. 

23.  Defective  Complaint. — Fail- 
UBB  to  Demur. — Under  the  code, 
no  defect  in  a  complaint,  not  cured 
by  a  verdict,  is  waived  by  a  failure 
to  demur.  Tomlinson  v.  Hamil- 
ton    139 

24.  One  Good  pABAOBAPn. — Where 
there  is  one  good  paragraph  in  a 
complaint,  to  which  the  evidence 
is  applicable,  no  objection  can  be 
taken  after  verdict  to  another  par- 
agraph, which  was  bad  on  demur- 
rer  Ibid. 

25.  Defects  Cubed  by  Verdict. — 
In  a  suit  to  recover  the  price  of 
hay  destroyed  by  the  defendant's 
cattle,  the  complaint  alleged  that 
the  "  defendant's  cattle  unlawfully 
destroyed  "  the  hay. 

Held,  that  after  verdict  the  complaint 
must  bo  construed  to  charge  the 
destruction  of  the  hay  to  the  un- 
lawful acts  of  the  defendant../&tW. 

26.  Special  Finding.  —  Supbeme 
Court  mat  Direct  Pbofbb  Judg- 
ment.— When  the  Court  below  has 
found  the  facts  specially,  the  Su- 
preme Court  may,  in  reversing  the 
judgment,  if  justice  does  not  re- 
quire a  new  trial,  direct  a  proper 
judgment  to  be  entered  below. 
BeWe  Adm'x  v.  Qolding 178 

27.  Bill  of  Exceptions. — Until  a 
bill  of  exceptions  is  signed  by  the 
judge,  it  cannot  lawfully  go  upon 
the  files.     Ex  Parte  Ovtartney.  189 

28.  Same. — A  bill  of  exceptions  must 
be  signed  by  the  judge  within  the 
time  limited.  If  signed  afterwards, 
it  cannot  ba  regarded  as  any  part 
of  the  record Ibid. 

29.  Motion  to  Make  Specific.-^ 
Where  the  defendant  is  required  to 
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make  his  answer  more  specific, 
and  he  declines  to  do  so,  the  answer 
may  be  stricken  out  on  motion. 
An  order  that  the  defendant  ahall 
not  be  permitted  to  introdnee  any 
CTldence  under  the  answer,  is  not 
the  correct  practice.  Wheat  t. 
Ragtdale 191 

80.  Vakiaitcx. — Where  a  variance 
between  the  pleading  and  the  proof 
could  have  been  obviated  by  an 
amendment,  on  the  trial,  the  olijec- 
tion  is  not  available  on  appeal. 

Woodward  y.  Wileox 207 

81.  Record  Must  Snow  Service  o? 
Process. — When  a  judgment  is  en- 
tered by  default,  the  record  must 
show  that  the  defendant  has  been 
properly  notified  of  the  pendency 
of  the  suit.  Coehnowtr  v.  Coeh- 
nower 258 

82.  Same. — Divorce. — When  a  de- 
cree for  divorce  is  taken  by  de- 
fault, and  the  record  fails  to  show 
any  sufilcicnt  notice  to  the  defend- 
ant of  the  pendency  of  th^  suit^ 
the  objection  may  bo  made  on  ap- 
peal, without  any  application  to 
the  court  below  for  relief. .Ibid. 

38  Same. — Notice  by  Publication. 
The  record  of  a  decree  of  divorce, 
taken  by  default^  contained  this 
entry :  "  Comes  now  the  plaintiff 
and  makes  proof  of  publication  in 
this  cause."  The  notice  and  proof 
were  not  contained  in  the  record. 

Heldy  that  the  record  did  not  show 
any  legal  notice  to  the  defendant 
of  tho  pendency  of  the  Buit.., Ibid. 

84.  Kestraikinq  Order. — ^The  stat- 
ute authorizes  a  temporary  re- 
straining order  to  bo  granted  until 
notice  can  be  given,  but  when  such 
an  order  is  granted  in  term,  it  is 
unreasonable  to  extend  it  until  tho 
next  term.  Tho  error,  however,  is 
not  available  on  an  appeal  from  a 
final  trial  on  the  merits.    Andrews 

.    et  al.  T.  Powell 803 

86.  Revenue  Stamp. — After  the  de- 
fendant has  appeared  to  the  action, 
it  is  too  late  to  object  that  the  sum- 
mons was  not  properly  stamp- 
ed  Ibid 

86.  ^BW  Parties. — Suit  against  A, 
upon  an  account  for  goods  sold. 
Answer  in  denial,  and  also,  in  an- 
other paragraph,  that  tho  goods 
sued  for  were  sold  by  tho  plaintiff 
'to  the  defendant  and  ono  B,  who 

.  were  partners  in  trade,  and  not  to 


the  defendant  alone,  and  that  the 
plaintiff  was  indebted  to  the  firm 
of  A  and  B  upon  an  account  which 
was  filed  with  the  answer.  Prayer 
that  B  ahoold  bo  auide  *  V*tj  *d#- 
fendantf  which  was  ordered  by  the 
court.  B  appeared  and  answered, 
though  there  was  nothing  alleged 
against  him  in  the  complaint,  and 
also  joined  with  A  in  another 
answer,  upon  which  the  plaintiff 
was  required  by  the  court  to  make 
up  an  issue. 
Heldj  that  the  statute  gives  no  coun- 
tenance to  such  practice.  Cdrret 
al.Y.  ColUntetal 80G 

87.  Burden  or  the  Issue— When, 
under  the  pleadings,  no  proof  is 
required  to  enable  the  plaintiff  to 
recover,  the  burden  of  the  issue  is 
upon  the  defendant,  and  he  is  en- 
titled to  open  and  close.  Goodrich 
V.  Friedersdorff  et  al. 308 

88.  Cross-Complaint  — Tho  fact  that 
a  cross-complaint  is  demurrable  will 
not  justify  the  court  in  dismissing 
it.     Jackson  y.  Finch 810 

89.  Same.  —  But  if  the  cross-com- 
plaint could  not  have  been  amen- 
ded so  as  to  make  a  cause  of  action, 
tho  error  will  not  reverse  tho  judg- 
ment  IJbid. 

40.  Chakge  op  Venue. — If  the  court 
to  which  a  change  of  vcnuo  is 
granted  has  jurisdiction  of  the 
subject  matter  of  the  suit,  and  tho 
parties  appear  and  go  to  trial  with- 
out objection,  it  cannot  afterwards 
be  objected  that  the  change  of 
venue  was  erroneously  granted. 
Oamer^s  AdvrCr  v.  Boards 828 

41.  Trial  Without  AN  Issue. — ^Com- 
plaint to  review  a  judgment  on  the 
ground  that  there  had  been  a  trial 
without  an  issue.  The  record 
showed  that  the  plaintiff  **  with- 
drew the  complaint  filed  September^ 
1868,"  but  after  this  entry  the  par- 
ties  treated  a  complaint  which  was 
filed  September  23,  as  being  on 
file,  and  issues  were  joined  upon 
it,  the  defendant  pleading,  among 
other  things,  a  set-off. 

J7e2ef,  that  the  record  did  not  show  a 
a  trial  without  an  issue,  as  the 
complaint  upon  which  issue  was 
joined  might  have  been  filed  after 
tho  entry  of  withdrawal,  or,  if  not, 
there  was  still  an  issue  upon  the 

defendant's  set-off. ^HAd, 

I  42.   Objection  to  Etidkvcb. — An 
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objection  to  the  admiision  of  eyi- 
denoe  must  disclose  the  ground  of 
tho  objection.  Briggi  y.  McCabe, 
Quardian,  ^c 827 

43.  Tbkasurer's  Bond. — Suit  on. — 
In  a  suit  by  the  State  for  its  own 
nsOi  upon  a  bond  payable  to  the 
State,  no  relator  need  be  named. 
Fry  et  aL  v.  The  State  ex,  rel^^  Rie- 
tine,  Auditor,  ^e 848 

44.  Waiyeb  of  E&Koas. — Where,  af- 
ter a  motion  for  a  new  trial  has 
been  oyerruled  and  time  g^ven  to 
file  a  bill  of  exceptions,  one  of  the 
parties  making  the  motion  causes 
to  be  entered  of  record  a  with- 
drawal of  the  motion,  and  also  a 
waiver  of  the  leave  to  file  a  bill  of 
exceptions,  he  cannot  on  appeal  as- 
sign error  on  the  overruling  of  the 
motion,  or  present  any  question  re- 
served by  a  bill  of  exceptions  ta- 
ken by  a  co-defendant.  Mak^eaee 
etal.  V.  Dams 852 

45.  Demubbeb. — Where  a  demurrer 
assigning  several  causes  is  sus- 
tained, the  court  cannot  be  required 
to  specify  the  ground  on  which  its 
action  is  based.  Have  et  al,  v. 
King : 8C6 

46  Amendment. — Depositions.  —  In 
a  suit  by  a  married  woman,  it  ap- 
peared in  evidence  on  tho  trial  that 
the  true  name  of  the  plaintiff  was 
not  that  in  which  she  sued,  and 
the  court,  on  motion,  allowed  her 
t\^e  name  to  bo  substituted. 

Held,  that  the  action  of  the  court 
was  warranted  by  the  statute. 

Held,  also,  that  the  fact  that  the  de- 
position of  the  plaintiff  had  been 
taken  in  the  cause  as  at  first  enti- 
tled, was  not  cause  for  suppressing 
it.     AbehireY.  Mather  etal 881 

47.  Rules  op  Court.  —  Instruc- 
tions.— A  rule  of  court  requiring 
special  instructions,  and  interro- 
gatories addressed  to  the  jury,  to 
be  presented  to  the  court  before 
Uie  argument  begins,  is  in  har- 
mony with  the  statute.  Ollam  et 
al,y.  Shaw  etal 888 

48.  Burden  of  the  Issue. — Suit  for 
money  paid  to  the  defetfdant's  use, 
&C.  Answer,  1.  Set-off.  2.  That 
the  money  sued  for  was  paid  as 
part  of  the  price  of  personal  prop- 
erty sold  by  defendant  to  plaintiff, 
which  the  plaintiff  refused  to  receive 
and  to  pay  the  residue  of  the  price, 
whereby  defendant  was  damaged,  1 


&c.  Reply  to  first  paragraph  of  the 
answer,  payment,  and  to  the  sec- 
ond, the  general  denial. 

Held,  that  the  burden  of  the  issue 
was  upon  the  plaintiff.  Kent  ei  al. 
V.    White 890 

49.  Cross-Cohplaint. — While  it  is 
within  the  discretion  of  the  court 
to  determine  the  ultimate  rights  of 
the  parties  on  either  side,  as  be- 
tween themselves,  this  should  not 
be  done  to  the  detriment  of  tho  op- 
posite party,  by  delaying  his  judg- 
ment. Manning  et  al.  v.  Gaaharie 
et  al 899 

60.  Instructions.  —  Where  either 
party  desires  the  court  to  instruct 
the  jury  in  writing,  notice  of  such 
desire  must  be  given  at  or  before 
the  close  of  the  evidence Ibid, 

61.  Abstract. — The  Supreme  Court 
will  enforce  a  strict  compliance 
with  rule  10,  which  requires  the  ap- 
pellant to  file  an  abstract  of  so  much 
of  the  record  as  is  necessary  to  pre- 
sent the  points  relied  upon.  Will- 
iama  v.  Nottingham 461 

52.  Interrogatories. — Promissory 
Note.— Want  of  Consideration. — 
Suit  upon  a  promissory  note.  An- 
swer, that  the  note  was  without 
consideration.  The  defendant  filed 
an  interrogatory  to  the  plaintiff, 
requiring  him  to  state  what  the 
consideration  of  the  note  was,  and 
the  several  items  constituting  such 
consideration  and  their  value. 
The  plaintiff  answered  that  the 
consideration  of  the  note  was 
goods  sold  by  the  plaintiff  to  de- 
fendant, at  his  request,  &c.,  and 
that  he  could  not  give  the  items  or 
their  value. 

Held,  that  as  the  plaintiff  stated, 
under  oath,  that  he  could  not  give 
the  items,  or  their  value,  the  court 
could  not  require  a  more  definite 
answer  on  that  subject. 

Held,  also,  that  under  the  general 
plea  of  a  want  of  consideration,  it 
was  not  important  that  it  should 
appear  that  there  was  a  full  con- 
sideration for  the  note,  as  tho  de- 
fense would  fail  if  there  was  any 
consideration,  and  hence  the  ans- 
wer to  the  interrogatory  was  suffi- 
ciently definite.  Wheeloek  ei  al,  v. 
Barney  et  al 462 

68.  Record. — Appeal. — Where  an 
appeal  is  taken  in  term,  the  statute 
provides  what  shall  compose  the 
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transcript.  The  parties  may  bring 
up  less,  if  tliey  agree  to  do  so,  but 
they  cannot  require  the  court  to 
act  upon  it.    Wait  t.  Alvord,..  495 

54.  Saxv. — Under  section  658  of  the 
code,  the  appellant  may  bring  up 
on  appeal  such  parts  of  the  record 
as  he  chooses,  but  the  Supreme 
Court  will  not  act  upon  less  than 
is  necessary  to  enable  it  to  deter- 
mine whether  there  was  ayailable 
error Ibid. 

55.  Ageeed  Case — Under  section 
386  of  the  code,  parties  may  submit 
any  matter  of  controversy  to  a 
court  haying  jurisdiction  of  the 
subject  in  dispute,  upon  an  agreed 
statement  of  facts,  without  plead- 
ings, but  an  affidavit  that  the  con- 
troversy is  real  is  necessary  to 
give  the  court  jurisdiction.  Skarpe 
V.  Sharp^s  AdmW 507 

PRINCIPAL  AND  AGENT. 

1.  General  Agency. — A  general 
agency  exists  where  there  is  a  dele- 
gation to  do  all  acts  connected  with 
a  particular  business  or  employ- 
ment. Manning  et  al,  v.  Gasharie  899 

2.  Same. — The  acts  of  a  general 
agent  will  bind  his  principal  so 
long  as  he  keeps  within  the  gene- 
ral scope  of  his  authority,  though 
he  may  act  contrary  to  his  private 
instructions Und, 

8.  Same. — ^Ratification. — Where  an 
agent,  who  is  authorized  to  buy  for 
cash  only,  buys  on  credit^  the  ac- 
ceptance and  use  of  the  goods  by 
the  principal  will  not  be  a  ratifica- 
tion of  the  act  of  the  agent,  unless 
the  fact  of  the  purchase  having 
been  made  on  credit  was  known  to 
the  principal Ibid. 

PRINCIPAL  AND  SURETY. 

See  SlTRETT. 

PROMISSORY  NOTES. 

Pleading  lost  note.  See  Pleading,  10. 
See  Bill  of  Exchange. 

1.      PRESUICPTION   OF  SeITLEMENT. — 

Tho  giving  of  a  promissory  note  is 
prima  facie  evidence  of  a  settlement 
of  accounts  between  the  parties, 
but  this  presumption  may  be  rebut- 
ted.  Kirchner  v.  Lewis*  Adm'z  22 
2.  Joint  Note.— Judovent  Against 
.    OVX.-RETIEW  OF.-Where  judgment 


is  taken  vqfMin  a  promiassry  note 
against  one  of  two  joint  makxn, 
and  the  suit  is  dismissed  as  to  the 
other,  and  afterwards,  by  agree- 
ment of  the  parties,  the  judgment 
is  reversed  upon  a  bill  of  review, 
for  errors  appearing  in  the  record, 
the  judgment  is  not  a  bar  to  an- 
other action  upon  the  note  against 
both  of  the  makers.  Maghee  v. 
Collins 83 

3.  Real  Party  in  Intebsst. — 
Pleading. — Suit  by  A  against  B, 
0  and  D  upon  a  promissory  note 
executed  by  B  and  C,  payable  to 
D,  at  a  bank  in  this  State,  and  in- 
dorsed by  D.  Answer  by  B  and 
D,  that  the  plaintiff  was  not  the 
real  party  in  interest^  but  that  the 
note  actually  belonged  to  ono  £, 
and  that  the  suit  was  brought  in 
the  name  of  A  to  enable  E  to  avoid 
his  liability  to  the  makers  and  In- 
dorsers  of  the  note,  growing  out  of 
the  following  facts,  viz.,  that  B.  and 
D  became  liable  upon  the  note  solely 
for  the  accommodation  of  £,  and 
delivered  the  same  to  him  with  the 
agreement  that  if  the  note  was  ne- 
gotiated he  would  pay  it  at  matu- 
rity, and  that  E  received  the  pro- 
ceeds of  the  '  note.  Tlie  answer 
further  asked  that  £  might  be 
made  a  party  defendant,  and  that 
if  it  should  appear  that  A  was  a 
bona  fide  holder  of  the  note,  that 
judgment  might  go  against  B  as 
principal,  and  against  the  defend- 
ants B  and  D  as  his  sureties. 

Heldj  that  the  answer  was  not  suffi- 
cient to  put  in  issue  the  question 
whether  A  was  tho  real  party  in 
interest. 

Heldy  also,  that  considered  as  a  coun- 
terclaim, the  pleading  did  not 
allege  anything  against  the  plain- 
tiff. 

ffeldf  also,  that  if  the  defendants  B 
and  D  had  any  right  of  action 
against  £,  growing  out  of  the  facts 
alleged,  it  must  be  made  the  sub- 
ject of  a  separate  action.  Jfew- 
comeet  al.  v.  DunhametaL 285 

4.  Assignment  of,  bt  Infant 
Payee. — Disaffiemancb. — Suit  by 
the  guardian  of  an  infant  upon  a 
promissory  note,  payable  to  the 
ward,  and  which  had  been  assigned 
by  the  ward.  The  complaint  al- 
leged that  Uie  assignee  had  notice 
of  the  minority  of  the  payee;  that 
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tbe  iafsnt  had  disaffirmed  the  oon- 
traot  of  assignment,  and  that  the 
note  was  then  in  the  hands  of  the 
assignee,  or  had  been  taken  up  by 
the  maker,  who  also  had  notice, 
&o.  Answer,  that  the  defendant 
had,  before  suit^  in  good  faith,  paid 
the  note  to  the  assignee ;  that  the 
infant  still  retained  the  considera- 
tion receired  for  the  assignment, 
&c.  Reply,  that  the  assignment 
was  procured  by  fraud  and  upon 
an  insufficient  consideration,  of 
which  defendant  had  notice,  &o. 

Meldy  that  it  was  not  necessary  that 
the  complaint  should  show  that  the 
infant  disaffirmed  the  assignment 
before  payment  by  the  maker  to 
the  assignee.  This  was  matter  of 
defense. 

Heldf  also,  that  the  infant  might  dis- 
affirm without  tendering  back  the 
consideration  he  had  reoeiyed  for 
the  assignment.  Brigg9  v.  McOahe, 
Ouardian,  ^-c 827 

6.  Sake. — Qucare,  whether  in  case 
of  payment  by  the  maker  in  good 
faith,  and  before  notice  of  disaf- 
firmance, the  infant  can  recoy- 
er^ Ptid. 

6.  Want  of  CoKsiDEEATioif . — Under 
the  general  plea  of  a  want  of  con- 
sideration, it  is  not  important  that 
it  should  appear  that  there  was  a 
ftill  consideration  for  the  note,  as 
the  defense  will  fail  if  there  was 
any  consideration.  Wheeloek  et 
al.  y.  Barney 462 

PUBLICATION  OF  NOTICE. 

Proof  of.    See  Pbactics,  88. 

QUO  WARRANTO. 

1.  OTFTCB.^-The  statute  authorises 
an  information,  in  the  nature  of  a 
quo  fDorraniOj  to  determine  the  right 
of  office,  and  such  information  may 
be  filed  by  any  person  who  claims 
an  interest  in  the  office,  on  bis  own 
relation  Tonkey  et  al.  y.  The 
State  ex.  rel.  CorneUson 286 

2.  Same->Plsadiko.— When,  in  such 
case,  the  information  is  filed  to  try 
the  right  to  a  county  office,  by  one 
who  claims  the  office  under  an  ap- 
pointment from  the  county  board, 
a  copy  of  the  order  of  the  board 


making  the  appointment  need  not 
be  filed  with  the  information...i5tdL 


RAILROADS. 

Injury  by  to  a  child.  See  Paiubnt 
and  CniLD. 

1.  Injury  to  Passxnoeb.— Pleading. 
Suit  against  a  railroad  company 
to  recoyer  damages  for  an  injury 
to  a  passenger.  Answer,  that  the 
passenger  was,  at  the  time  of  the 
accident,  standing  upon  the  plat- 
form of  the  car,  contrary  to  the 
rules  of  the  company,  of  which  ho 
had  notice ;  that  it  was  dangerous 
to  stand  upon  the  platform  while 
the  train  was  in  motion,  "  where- 
fore defendant  says  that  the  injury 
sustained  by  the  plaintiff  was  the 
result  of  his  own  carelessness  in 
being  in  an  improper  place." 

Heldj  that  the  answer  failed  to  show, 
by  any  ayermont  of  fact,  that  the 
injury  was  occasioned  by  the  fault 
of  the  plaintiff;  the  conclusion  of 
the  pleader  not  being  equiyalent 
to  the  ayerment  of  a  fact.  The 
Lafayette  and  Indianapolis  R.  R. 
Co.Y.  Sims 60 

2.  JUKISDICTION. — InJUBY  TO  ANI- 
MALS.— Claims  for  stock  killed  at 
different  times  by  the  cars  of  a 
railroad  company  cannot  bo  joined, 
under  the  act  of  1863,  so  as  to  giye 
jurisdiction  to  the  court.  If  the 
injury  done  at  one  time  does  not 
exceed  $50,  justices  of  the  peace 
hayo  exolusiye  jurisdiction.  To- 
ledOf  Burlington,  j-c.  R.  R.  Co.  y. 
Tilton 71 

8.  Enforcembkt  of  Judgments 
Against. — The  proyisions  of  the 
act  of  March  4,  1868,  (Acts  1868, 
p.  25,)  for  the  enforcement  of  judg- 
ments against  railroad  companies 
for  stock  killed,  are  not  repugnant 
to  sections  22  and  28  of  the  con- 
stitution. Toledo,  Logantport,  ^e., 
R.  R.  Co.  y.  Nordyke 95 

4.  Cattle  Running  at  Larob. — ^In 
the  absence  of  an  order  of  the 
county  board,  the  common  law  mle 
preyails  in  this  State,  that  the 
owner  of  cattle  is  bound  to  keep 
them  on  his  own  premises.  Th» 
Michigan  Southern,  ^c,  R.  R.  Co,  y. 
FUher -96 

5.  Same. — Where  by  an  order  of  the 
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county  board  cattle  are  allowed  to 
nm  at  large,  no  greater  obligation 
is  thereby  imposed  upon  the  owner 
of  other  property,  in  the  lawful 
use  thereof,  than  rested  upon  him 
by  the  common  law Ibid, 

6.  Same. — ^Railboads. — Suit  against 
a  railroad  company  for  killing  a 
cow,  the  injury  being  alleged  to 
ha^re  been  caused  by  the  negli> 
gence  of  the  servants  of  the  com- 
pany. The  eyidence  showed  that 
the  county  board  had  passed  an  or-i 
der  allowing  such  animals  to  run 
at  large ;  that  the  cow  was  killed  at 
the  crossing  of  a  public  highway ; 
that  the  whistle  was  not  sounded, 
nor  the  bell  rung,  and  that  the 
train  was  running  at  an  unusual 
speed.  It  was  storming  at  the 
time,  making  it  difficult*  to  see  or 
bear  at  any  great  distance 

Heldj  that  the  defendant  was  not  lia- 
ble  Ibid. 

7.  Taking  op  Private  Property 
FOR  Public  Use.  —  Remedy. — 
Where  a  railroad  corporation  en- 
ters into  possession  of  the  lands  of 
an  individual  for  the  use  of  the 
road,  without  his  consent^  and 
without  first  having  had  the  dama- 
ges assessed  and  tendered,  he  may 
maintain  an  action  to  recover  the 
possession  of  the  land.  Graham  v. 
The  Columbus,  ^c,  R,  E.  Co.  et 
al. 260 

8.  Injury  to  ANiMAL8.-The  liability 
imposed  by  the  statute  upon  rail- 
road companies  for  injuries  to  ani- 
mals, without  proof  of  negligence, 
where  the  roads  are  not  fenced,  is 
in  the  nature  of  a  police  regula- 
tion, for  the  safety  of  passengers, 
and  applies  as  well  to  companies 
organized  under  special  charters, 
as  to  those  organized  under  tho 
general  law.  Indianapolit^  Pitts- 
burgh^ j*c.,  R. R.  Co.Y.  Marslioll.  800 

9.  Same. — The  liability  extends  to  all 
kinds  of  animals  that  would  be 
kept  from  the  track  by  an  ordinary 
fence,  without  reference  to  the 
question  whether  they  are  large 
enough  to  throw  a  train  off  the 
track  when  run  over  by  it Ibid. 

RECORD. 


On  appeal.    See  Apfeai^  1,  2,  8,  4. 
Ceriifieaie  which  wiU  authorige  ad- 


mission  qf  m  evideitee.      See  Evi- 
dence, 21. 

1.  Amendment  OF  Recobss. — Cleri- 
cal Mistakes. — ^Tho  only  author- 
ity for  the  amendment  of  a  record, 
after  the  proceedings  have  ceased 
to  be  tn  fieri  and  after  the  term  at 
which  tho  record  was  made,  Is 
found  in  the  statutes  of  14  £dw. 
III.  St.,  1  c,  C,  9  Edw.  V.  St.,  1  c. 
4,  and  8  Henry  VL  c.  12,  which 
are  adopted  as  the  law  ^  of  this 
State.  1  G.  &  H.,  p.  415.  Make- 
peace et  al.  V.  LuJccns 435 

2.  Same. — Such  amendments  can 
only  be  allowed  when  there  is 
some  memorial  paper,  or  other 
minute  of  the  transactions  in  the 
case,  from  which  what  actually 
took  place  in  the  prior  proceedings 
can  bo  clearly  ascertained  or 
known.  Thus,  a  subsequent  paper, 
pleading  or  proceeding  in  the  pro- 
gress of  the  cause  may  be  correc- 
ted by  something  in  the  record  of 
prior  date Ibid, 

8.  Same. — A  petition  having  been 
filed  by  a  guardian  for  the  sale  of 
the  real  estate  of  his  ward,  ap- 
praisers were  appointed,  who  rc^ 
ported  an  appraisement  of  the 
land.  The  record  then  shows  a 
report  by  the  guardian  of  a  sale 
of  the  land,  which  the  report  reci- 
ted to  have  been  made  iii  pursu- 
ance of  the  order  of  the  court. 
The  report  was  confirmed  by  tho 
court,  and  the  guardian  was  or- 
dered to  make  a  deed  to  the  pur- 
chaser. At  a  subsequent  term,  an 
application  was  made,  on  notice 
and  motion,  for  an  entry,  nunc  pro 
iuncj  of  a  formal  order  directing 
the  sale  of  the  land. 

Hcldj  that  it  was  not  necessary  that 
the  affidavits  upon  which  the  mo- 
tion was  based  should  be  filed  be- 
fore the  motion  was  made. 

ffeldf  also,  that  as  the  record  failed  to 
show  that  the  additional  bond, 
which  the  statute  requires  before  a 
sale  is  ordered,  was  filed,  an  order 
of  sale  would  have  been  irregular, 
and  hence  there  was  nothing  in 
the  prior  proceedings  authorizing 
the  amendment  asked Ibid. 

RECORDER. 

County    Recorder.  —  The  act    of 
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March  6,  1865,  (Acts  1865,  p.  101,) 
which  prohibits  county  recorders 
and  other  officers  from  practicing 
law,  is  constitutional.  McCraeken 
'  '*¥-  Tk^StiU <. 491 

REDEMPTION. 

1.  ShE&IFF'sSaLE.— JUDOMXNT  CrED- 

ITOBS.— A  purchased  certain  real  es- 
tate upon  a  decree  of  foreclosure  in 
his  favor  against  B,  and  received 
from  tke  sheriff  a  certificate  of  pur- 
chase, under  an  agreement  that  B 
might  redeem  within  a  year.  C,  du- 
ring the  year,  purchased  of  B  the 
equity  of  redemption,  and  instituted 
proceedings  against  A  to  enforce  his 
right  to  redeem.  The  issue  was 
found  in  favor  of  G,  and  a  decree 
was  entered  that  the  sheriff  con- 
vey tho  lands  to  C.  Afterwards, 
certain  judgment  creditors  of  B, 
whoso  judgments  were  liens  on  the 
equity  of  redemption,  instituted 
proceedings  to  enforce  the  lien  of 
their  judgments. 

Htldy  that  the  rights  of  the  judgment 
creditors,  who  were  not  parties  to 
tho  suit  instituted  by  0  against  A 
to  enforce  his  right  to  redeem, 
could  not  be  affected  by  the  novel 
decree  rendered  in  that  case,  and 
as  to  them  the  case  stands  as  if  A 
had  voluntarily  submitted  to  the 
redemption. 

UM,  also,  that  the  judgment  cred- 
itors were  entitled  to  enforce  tho 
lien  of  their  judgments  against 
the  lands,  subject  to  the  lien  of  C 
for  tho  amount  paid  by  him  to  re- 
deem A's  judgment. 

Ileld^  also,  that  evidence  of  the  value 
of  improvements  made  by  G  upon 
the  land  was  not  admissible,  but 
evidence  of  the  amount  of  taxes 
paid  by  him  after  redemption  was 
admissible.  Goodrich  v.  Frieder$- 
dorffetal 308 

2.  Verdict. — SembUj  that  a  general 
verdict  for  the  plaintiff  in  such  a 
case,  without  some  special  find- 
ings, would  not  enable  the  court  to 
pronounce  a  proper  judgment../^'d. 

REMEDY. 


Railboads.  »- Takhtg   or   Prfvatb  , 
Pbopebtt    for    Public    Use. — 
Where  a  railroad  eorporation  en- 


ters into  possession  of  tho  lands 
of  an  individual  for  the  use  of 
the  road,  without  his  consent, 
and  without  fiisi  faaTtni;  had  the 
damages  assessed  and  tendered,  be 
may  maintain  an  action  to  recover 
the  possession  of  tho  land.  Gra» 
ham  V.  The  ColumbuSj  ^c,j  R,  R.  Co. 
el  al 260 

REMOVAL  OF    CAUSE  TO  IT.  S. 
COURT. 

See  United  States  Courts,  &a 

RENTS  AND  PROFITS. 

See  Pleading,  2.  Tenant  in  comman 
not  liable  for^  unless  he  has  excluded 
hie  co'tenant.    See  Tenants  in  Coh- 

MON. 

REPLEVIN. 

1.  AcTiOK  or.— The  code  gives  an  ac- 
tion to  recover  the  possession  of 
personal  property  whenever  the 
same  has  been  wrongfully  taken 
or  is  unlawfully  detained.  Cat- 
terlin  v.  Mitchell 298 

2.  Demand  or  Possession. — The 
plaintiff  need  not  demand  the 
immediate  possession  of  the  prop- 
erty, but  may  leave  the  possession 
to  be  determined  by  the  final  judg- 
ment, and  in  that  case  the  bond 
and  affidavit  required  where  an 
immediate  delivery  is  claimed 
need  not  bo  filed Ibid. 

8.  Suit  on  Replevin  Bond. — Where 
in  an  action  upon  a  replevin  bond 
a  transcript  of  the  proceedings  in 
the  replevin  suit  is  filed  with  the 
complaint,  it  should  be  stricken 
out  on  motion.  Sammone  et  al.  v. 
Newman  etal 608 

4.  Sams* — ^Plbas  in  Mitigation. — 
Pleas  which  do  not  go  in  bar  of  the 
action,  but  only  in  mitigation  of 
damages,  are  not  allowable  in  such 
actions Ibid. 

6.  Same. — Defenses.  —  Where  the 
plaintiff  in  replevin  has  obtained 
possession  of  the  property  under 
his  writ,  neither  he  nor  his  sure- 
tics  can  bo  permitted  to  allege,  in 
defense  of  an  action  upon  the  bond, 
that  no  suit  was  pending  when  the 
bond  was   executed,   iMcanse   no 
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writ  of  BummoiiB  ever  issaed  in 
the  replevin  Buit Ibid. 

BBS  ADJUDIGATA. 

See  JuDOMBKT,  4. 

RESIDBNCE. 

See  DoKiciL. 

REVBNUE  STAMP. 

See  Stahps. 

BIPABIAN  OWNERS. 

See  FxKBis  v.  Johnson,  247 

ROAD  DISTRICT. 

N^oi  a  corporation.  See  Township,  2,  8. 

ROADS. 

See  Highways.  Turnpikes. 

SCHOOLS. 

1.  Parties. — A  suit  to  set  aside  a 
contract  for  the  building  of  a  school 
house,  and  to  enjoin  the  doing  of 
the  work,  on  the  ground  of  fraud,  on 
the  part  of  the  township  trustee, 
in  the  making  of  the  contract,  is 
properly  brought  in  the  name  of 
the  State,  for  the  use  of  the  civil 
township.  Tke  State  y.  Earhari  et 
al 119 

2.  Appeal  to  School  Exaxinbb. — 
The  remedy  provided  by  section  89 
of  the  act  to  provide  for  a  general 
system  of  common  schools,  (Acts 
1861,  p.  78,)  by  an  appeal  to  ih.^ 
school  examiner,  is  not  in  such 
case  ezclusive.  The  matter  in- 
volved is  not  **  a  local  question  re- 
lating to  the  building  of  school 
houses." Tbid, 

8.  School  Fund. — Liosnbs  Feks. — 
By  section  6  of  the  temperance  law 
of  1859,  (1  G.  &  H.  615,)  the  fees 
derived  from  liquor  licenses  were 
made  part  of  the  common  school 
fund.  Fry  et  dL  v.  The  State  ex 
rel.,  Sietine,  Auditor^  ^c 848 

4.  Public  Schools. — Pbopsbtt. — 
Under  the  constitution  and  laws 
of  this  State,  school  property  is 
held  in  trust  for  school  purposes 
by   the   peiBons  or   corporations 


authorized  for  the  time  being  to 
control  the  same,  and  it  is  within 
the  power  of  the  legislature  at  any 
time  to  change  the  trustee.  Careon 
V.  The  State,  jor  thetue  ^'c-.-.  465 
5.  Same. — Incospobated  Towns. — 
Where  a  town  is  incorporated 
within  the  limits  of  a  school  town- 
ship, a  school  house  situated  within 
the  limits  of  the  town  passes  un- 
der the  control  of  the  school  trus- 
tees of  the  town Ibid. 

SET-OFF. 

See  Landlobb  and  TicNANx,  1. 

1.  CouNTT  Obdebs.  —  To  a  suit 
against  a  county  to  recover  the 
amount  unpaid  under  an  order  of 
the  board  appropriating  money  to 
the  support  of  soldiers'  families, 
the  defendant  pleaded,  by  way  of 
set-off,  that  the  plaintiff  was  in- 
debted to  the  county  for  four 
county  orders,  issued  to  plaintiff. 

Held,  that  the  answer  was  bad,  for 
want  of  an  averment  that  the  or- 
ders had  been  procured  through 
fraud  or  mistake.  The  legal  pre- 
sumption being,  the  county  not 
being  authoriied  to  loan  its  orders, 
that  the  orders  were  issued  for  a 
purpose  authorized  by  law.  The 
Board  of  Com\  ^c,  v.  Mertz.,.  108 

2.  Decedents  Estates. — In  a  suit 
by  an  administrator  for  a  debt 
due  the  estate  of  the  decedent, 
which  originated  after  tho  death 
of  tho  intest-ate,  the  defendant 
cannot  set-off  a  debt  duo  him  by 
the  intestate  in  his  life-time.  Day- 
huff  V.  DayhuJTB  AdaCr 158 

8.  Same. — To  a  suit  by  an  adminis- 
trator de  bonie  non  upon  a  note 
given  for  the  price  of  property 
purchased  at  the  administrators 
sale,  the  defendant  pleaded,  by 
way  of  set-off,  a  debt  due  him  by 
the  decedent  in  his  life  time.  It 
was  alleged  that  the  former  ad- 
ministrator had  agreed,  at  the  time 
the  defendant  purchased  the  prop- 
erty, to  allow  the  set-off. 

Held,  that  by  the  execution  of  the 
note  the  agreement  to  allow  the 
set  off  was  waived..^ Ibid. 

4.  Equitablb  Set-Off. — Suit  by  A 
against  B  and  C  to  obtain  the  sat- 
isfaction of  a  note  of  A*b,  paya- 
ble to  B,  which  was  alleged  to 
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haye  been  fraudulently  transferred 
to  C.  The  complaint  alleged  that 
A  held  a  judgment  against  B,  of 
an  amount  greater  than  the  note, 
and  that  B  was  insolyent.  The  re- 
lief asked  was  that  the  note  might 
be  set  off  against  the  judgment, 
and  the  mutual  claims  satisfied, 
so  far  as  they  were  equal. 

Hdd^  that  A  was  entitled  to  the  re- 
lief asked. 

HMy  also,  that  in  such  case  a  court 
of  equity  may  order  the  satisfac- 
tion of  a  claim  which  is  not  due. 
Keiffktley  y.  WalU  ei  al 884 

SETTLEMENT. 

Jpretumption  q/J  from  giving  of  note. 
See  Promissory  Notes,  1. 

SHERIFFS  SALK 

See  Rkdxmption. 

1.  Mechanic's  Lien. — Pasties. — 
One  who  has  purchased  real  estate 
after  the  filing  of  a  mechanic's 
lien,  and  before  the  commencement 
of  a  suit  to  enforce  the  same,  is  a 
necessary  party  to  such  suit.  A 
sale  under  a  decree  to  which  such 
purchaser  is  not  a  party  is,  as  to 
him,  a  nullity.  Marvin  t.  Taylor  73 

2.  Appraisement. — A  sheriff's  sale 
j>f   real  estate  without  appraise- 

^^ment,  where  the  law  requires  an 
appraisement,  is  void.     Tyler  et  al 

v.  Wilkerton 450 

8.  Sales  in  Solido. — A  sale  by  a 
sheriff  of  seyeral  distinct  parcels 
of  land  in  soUdo^  without  offering 
the  seyeral  tracts  separately,  is 
yoid Ibid. 

SLANDER. 

1.  Mitigation. — Plbadino. — In  an 
action  of  slander,  matters  in  miti- 
gation need  not  be  specially  plea- 
ded, but  may  be  giyen  in  eyidcnce 
under  the  general  issue.  O  Con- 
ner y.  O^Conner G9 

2.  Eyidencx — Where  in  an  action 
of  slander  the  words  charged  to 
haye  been  spoken  import  a  larceny 
of  the  property  of  A,  proof  of  the 
speaking  of  words  importing  an- 
other and  a  different  larceny  is 
not  admissible  in  support  of  the 


cause     of    action.      Medaugh    y. 
Wright 137 

8.  Burden  of  the  Issue. — Where, 
in  an  action  of  slander,  the  de- 
fendant justifies  the  speaking  of 
the  words,  the  burden  of  the  issue 
is  upon  him.     Ttdl  y.  David. ..  877 

4.  Perjury. — Where  in  an  action  for 
slanderous  words,  imputing  the 
crime  of  perjury,  the  defendant 
justifies  the  speaking  of  the  words, 
he  must  proye  not  only  the  fal- 
sity of  the  affidayit  or  eyidcnce, 
but  that  the  statements  were  made 
willfully,  corruptly  and  against  the 
better  knowledge  of  the  witness. 
Perjury  cannot  be  predicated  of  a 
statement  which  is  according  to 
the  belief  and .  conyiction  of  the 
person  making  it^  though  he  may 
haye  recklessly  sworn  to  what  he 
would,  if  more  cautious,  haye 
learned  to  be  false Ibid. 

6.  Same. — Justipication. — In  order 
to  sustain  his  justification,  the  de- 
fendant must  proye,  beyond  a  rea- 
sonable doubt,  that  the  plaintiff 
willfully  and  corruptly  swore  to 
that  which  was  false Ibid. 

6.  Same. — If  the  justification  does 
not  coyer  the  slander  to  the  full 
extent,  the  plaintiff  is  entitled  to 
recoyer  for  the  excess  not  justi- 
fied  Ibid. 

7.  Same. — If,  in  such  case,  the  plain- 
tiff stated  the  facts  to  an  attorney 
in  whom  he  had  confidence,  who 
reduced*  them  to  writing,  and  the 
plaintiff  then  made  oath  to  them, 
under  the  adyice  of  his  attorney 
that  the  writing  was,  in  legal 
effect,  the  same  as  his  oral  state- 
ment, he  is  not  guilty  of  perjury, 
though  the  affidavit  as  written 
was  not  true Ibid. 

8.  Matter  in  Mitigation. — Plea- 
ding.— In  an  action  of  Slander, 
matter  in  mitigation  may  be  giyen 
in  eyidence  under  the  general  de- 
nial, and  hence  there  is  no  ayaila- 
ble  error  in  the  sustaining  of  a 
demurrer  to  a  plea  in  mitigation. 
BliekenstaffetaLr.  Perrin 527 

9.  Same. — £y id  ekce.— General  ru- 
mors, or  a  general  suspicion  that 
the  party  is  guilty  of  the  act  im- 
puted by  the  alleged  slanderous 
words,  may  be  giyen  in  eyidence 
in  mitigation  of  damages,  but  eyi- 
dence of  mere  reports,  rumors  or 
suspicions  is  not  admissible. ../5uf. 
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10.  Same. — ^Ihe  slinderoas  words 
are  to  be  undentOod  in  their  plain 
»nd  natural  sense,  according  to  the 
meaning  they  are  calculated  to 
eonyey  to  those  who  hear  them.. /Z>u/. 

11.  8amb.— Chabos  of  Whoredom. — 
The  words,  '*A  was  a  week  in  a 
whore-house  in  L,"  spoken  of  a  fe- 
male, were  held  to  imply  a  charge 
of  whoredom Ibid. 

SOLDIERS. 

AUcwmee  to  /amiUet  of.  See  Boun- 
ties, 1, 2,  B,  4.  Discharge  of.  See 
Eyidence,  8. 

SPECIAL  FINDING. 

See  Verdict. 

When  the  court  below  has  found 
the  facts  specially,  the  Supreme 
Court  may,  in  reversing  the  judg- 
ment, if  justice  does  not  require  a 
new  trial,  direct  a  proper  judg- 
ment to  be  entered  below.  BeWe 
Adm'z  Y.  Goldiiiff 178 

STAMPS. 

1.  Justice's  Certificate. — Kev- 

'  ENUE  Stamp. — ^The  certificate  of 
the  justice  to  the    transcript  rcf- 

*■  quired  by  section  6  of  the  act  of 
March  4y  1868,  (Acts  1868,  p.  25,) 
to  be  filed  in  the  clerk's  office,  does 
not  require  a  roYenue  stamp.  7b- 
ledo,  Loffonsportj  ^c.^  R.  R,  Co.  y. 
Nordyke 96 

2.  Process. — Reyenue  Stamp. — Af- 
ter the  defendant  has  appeared  to 
the  action,  it  is  too  late  to  object 
that  the  summons  was  not  prop- 
erly stamped.  Andrews  ei  al.  y. 
Powell. 808 

8.  County  Orders.  —  Reyenue 
Stamp. — County  orders  are  official 
instruments,  and  are  not  subject 
to  any  stamp  duty.  Nave  et  al.  y. 
King 856 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of. 

.  STATUTES  CONSTRUED. 

See  Titles  op  Laws. 

1.  Lien  ok  Water  Craft. — Prac- 


tice.— ^Where,  in  a  proceeding  un- 
der section  658  of  the  code,  to  en- 
force by  attachment  a  lien  upon  a 
boat,  the  defendant  executes  a 
bond,  under  section  C61,  to  dis- 
charge the  Yessel,  other  persons 
haYing  claims  cannot  afterwards 
become  parties  to  the  proceedings. 
Scoii  et  al.  y.  McDonald.*** 88 

2.  Pleading. — Statutory  Forms. — 
The  statute  providing  certain  forms 
in  civil  and  criminal  cases,  (2  G. 
&  H.,  878,)  does  not  require  that 
those  forms  shall  be  used,  but  only 
provides  that  they  may  be  used, 
and  that  when  used  they  shall  be 
sufficient  in  coses  to  which  they 
are  applicable.  Shipler  v.  leen^ 
hower 86 

8.  Information. — Trial  in  the 
Absence  of  Defendant. — Where 
a  person  prosecuted  by  informa- 
tion for  an  offense  punishable  by  a 
fine  only,  is  not  personally  present 
at  the  trial,  but  files  the  undertak- 
ing of  a  responsible  person,  to  the 
approval  of  the  court,  for  the  pay- 
ment of  the  fine,  &c.,  under  section 
95  of  the  criminal  code,  (2  G.  &  H. 
418,)  ho  has  the  same  right  to  test 
the  sufficiency  of  the  information 
by  a  motion  to  quash  that  he  would 
have  if  personally  present.  Lu- 
iherY.  The  State 47 

4.  Decedents'  Estates. — ^Adyances 
to  Distributees.  —  The  statute 
does  not  authorize  the  court  to  re- 
quire an  administrator  to  advance 
money  to  a  distributee  of  the  es- 
tate, except  upon  the  execution  of 
a  bond,  conditioned  for  refunding 
the  money,  if  required  for  the 
payment  of  debts.  Eaye^  AdvCr 
Y.  Matlock^  Guardian^  ^c 49 

5.  Same. — Pleadings. — The  statute 
does  not  contemplate  formal  plead- 
ings in  such  case.  The  application 
is  a  summary  one,  to  the  discretion 
of  the  court,  to  be  granted  only  in 
a  clear  case : Ihid, 

6.  Descents.— ^iMBre,  whether,  where 
one  dies  intestate,  leaving  children 
surviving  him,  and  also  the  de- 
scendants of  deceased  children, 
the  latter  can  inherit,  under  sec- 
tion 2  of  the  statute  of  descents, 
unless  the  child  of  the  intestate 
under  whom  they  claim  also  died 
intestate Ibid, 

7.  Tenants  in  Common. — ^Rents. — 
One  tenant  in  common,  unless  he 
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has  been  exclnded  from  the  pos- 
Besrion  by  a  co-tenant,  cannot  main- 
tain an  action  against  the  latter 
for  use  and  occupation.  Orane  ei 
aL  Y,  Waggoner  tt  al 52 

8.  Sabib.— The  statute,  (2  G.  &  H., 
see.  16,  p.  860,)  applies  only  to 
cases  where  rent  in  money,  or  in 
kind,  due  in  respect  of  the  prem- 
ises, is  receiyed  from  a  third  party 
by  one  co-tenant,  who  retains  more 
than  his  share'..... Ibid. 

9.  Obstbuction  or  Highways. — 
Limitation. — Section  24,  1  6.  & 
H.,  692,  which  requires  the  super- 
yisor  of  roads  to  sue  for  an  ob- 
struction of  a  highway  within 
three  days  after  ho  has  knowledge 
of  the  fact,  is  not  a  statute  of  lim- 
itations, which  will  defeat  the  suit 
if  brought  after  the  time  named. 
Lindley^  7}nuiee,  ^c,  v.  Braxton  66 

10.  Doo  Tax.— The  act  of  March  2, 
1866,  (Acts  1865,  p.  66,)  "to  dis- 
courage the  keeping  of  useless  and 
sheep-killing  dogs,"  &c.,  is  consti- 
tutional. The  penalty  imposed  by 
the  law  upon  the  owners  of  dogs 
is  not  a  special  tax.  Mitchell  ▼. 
WilUame ." 62 

11.  Jurisdiction. — Injury  to  Ani- 
mals— Claims  for  stock  killed  at 
different  times  by  the  cars  of  a 
railroad  company  cannot  be  joined, 
under  the  act  of  1868,  so  as  to  give 
jurisdiction  to  the  court.  If  the 
injury  done  at  one  time  does  -not 
exceed  $50,  justices  of  the  peace 
have  exclusive  jurisdiction.  To- 
ledOf  Burlington,  ^c,  R,  R.  Co.,  v. 
Tilton 71 

12.  Soldier's  Families.  —  Boun- 
ties.— An  order  of  the  board  of 
county  commissioners,  appropria- 
ting a  certain  sum  per  month  to 
the  family  of  each  soldier  who 
should  enter  the  service  of  the 
Untied  States  from  the  county,  was 
authorized  by  the  act  of  Mat/  14, 
1861.  The  Board  of  Corn's,  ^c, 
V.  Mertz 108 

18.  Misjoinder  of  Causes  of  Ac- 
tion.— ^The  misjoinder  of  causes  of 
action  referred  to  in  section  60  of 
the  code,  as  a  cause  of  demurrer, 
is  where  two  or  more  causes  of  ac- 
tion between  the  same  parties,  but 
belonging  to  different  classes,  are 
united,  in  violation  of  section  70 
of  the  code.  Lime  ei  al,  v.  The 
State  ex  reL  Hamum'e  AdmW.,,  108 


14.  Schools.  —  Appeal  to  School 
Examiner. — The  remedy  provided 
by  section  89  of  the  act  to  provide 
for  a  general  system  of  common 
schools^  (Acts  1861,  p.  78,)  by  an 
appeal  to  the  school  examiner,  is 
not  exclusive  in  a  case  of  fraud  on 
the  part  of  the  trustee  in  a  con- 
tract for  the  building  of  a  school 
house.  The  matter  involved  is 
not  "  a  local  question  relating  to 
the  building  of  school  houses." 
The  State  v.  Earhart  et  al 119 

16.  Descents. — Abandonmknt  and 
Adultery  of  Wife. — In  order  to 
bar  the  widow's  interest  in  her  de- 
ceased husband's  estate,  under  sec- 
tion 82  of  the  statute  of  descents, 
(1  G.  &  H.  298,)  two  things  must 
concur:  First,  she  must  have  left 
her  husband,  and,  second,  have 
been  living  in  adultery  at  the  time 
of  his  death.  Shaffer  v.  Richardson- e 
Adm'r 122 

16.  Descents. — Wife's  Soars  of 
Personalty. — The  widow  is  enti- 
tled, under  the  statute,  absolutely, 
to  ^00  of  the  personal  estate  of 
her  deceased  husband,  but  the  hus- 
band may,  by  will,  deprive  her  of 
any  share  in  the  residue  of  the 
personal  estate Ibid. 

17.  Jury. — Challenge. — Tho  provis- 
ion of  tho  justices  act,  allowing 
each  party  to  challenge  perempto- 
rily half  the  jury,  does  not  ap- 
ply to  the  trial  of  a  cause  in  the 
Circuit  or  Common  Pleas  Court,  on 
appeal  from  a  justice.  Kerschner 
V.  CulUn,. 184 

18.  Taxes.  —  Duty  of  Agent  to 
List  Property.  —  Under  sec- 
tion 10  of  tho  act  for  tho  assess- 
ment of  taxes,  (1  6.  &  H.  70,)  it  is 
the  duty  of  an  .agent  to  list  for 
taxation  the  property  of  his  prin- 
cipal in  his  custody,  and  in  the 
event  of  his  failure  to  do  so,  the 
property  is  properly  assessed  to 
him.  Rieman  et  al.  v.  Shepard, 
TreasW,  ^c 288 

19.  Assessment  by  County  Treas- 
urer.— Under  the  act  of  March  8, 
1859,  (1  G.  &  H.  74,)  it  is  the  duty 
of  the  county  treasurer  to  assess 
for  taxation  property  which  has 
been  omitted  by  the  assessors ;  but 
where  an  assessment  made  by  the 
county  auditor  was  acted  upon 
and  adopted  by  the  treasurer,  it 
was  held  sufficient Aid, 
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20.  BEfiCENTs. — Wux'b  Portion. — 
Under  seotion  17  of  the  statute  of 
descents  of  1852,  the  wife  takes  an 
interest  of  one-third  in  fee  in  the 
lands  of  her  deceased  hasband. 
Section  18  of  the  same  statute 
merely  suspends  the  wife's  power 
of  alienation  during  subsequent 
marriage.    Jackson  ▼.  Fineh...  816 

21.  Same. — Section  18  is  a  rule  of 
descent)  and  not  a  limitation  of  the 
estate  of  the  widow  in  the  lands 
of  her  deceased  husband Ibid. 

22.  County  Comxibsioness.  —  Al- 
lowances.— Section  24  of  the  act 
providing  for  the  organisation  of 
county  boards  relates  only  to  al- 
lowances made  to  persons  in  whose 
fsTor  a  liability  exists  against  the 
county,  and  does  not  apply  to  ap- 
propriati6ns  for  bounties  to  volun- 
teers.   JVovfl  et  al.  V.  King 856 

28.  Bounties  to  Soldiebs. — Assess- 
ments to  Pat  Bonds. — Section  2 
of  the  act  of  March  8,  1865,  legal- 
ising appropriations  which  had 
been  made  by  counties,  &c.,  for 
bounties,  was  not  intended  to  limit 
the  amount  of  the  assessment  to 
pay  such  appropriation,  in  any  one 
year,  to  one-fourth  of  the  amount 
thereof Ibid. 

24.  Statute  of  Limitations. — Con- 
cealment or  Cause  op  Action. — 
The  concealment  of  a  cause  of  ac- 
tion by  the  person  liable  to  the 
action  which  will  avoid  the  statute 
of  limitations,  under  section  219 
of  the  code,  must  be  something 
more  than  mere  silence.  It  must 
bo  an  arrangement  or  contrivance 
to  prevent  discovery.  Boyd  v. 
Boyd. 429 

25.  Witnesses. — ^The  term  "  party," 
as  used  in  the  second-  proviso  of 
section  8  of  the  act  of  December 
21«  1865,  (Acts  Spec.  Soss.  1865,  p. 
161,)  must  be  held  to  mean  a  party 
to  the  issue,  or  at  least  a  party  to 
the  record  who  is  interested  in  the 
issue  in  fovor  of  the  party  calling 
him.     Upton  v.  Adam^  Et^ts    482 

26.  Contest  of  Wills. — ^Parties. — 
The  language,  *'any  person  may 
contest  the  validity  of  a  will,"  &c., 
used  in  section  99  of  the  statute 
on  the  subject  of*  wills,  must  be 
limited  by  the  provision  of  the 
code  which  requires  every  action 

*    to  be  prosecuted  in  the  name  of  the 


real  party  in  interest.    Neiderhtan 
V.  Eeldt  et  al 480 

27.  Injuht  to  CniLD. — ^Pabent  ob 
GuABDiAN  Must  Sue.  —  Under 
section  27  of  the  code,  an  action 
for  damages  for  causing  the  death 
of  a  child  must  be  brought  by  the 
father,  or  in  case  of  his  death 
or  desertion  of  his  family,  by  the 
mother,  or  by  the  guardian  for  his 
ward.  The  FitUburffhf  Ft.  Wayne, 
^Cj  R.  R.  Co.  V.  Vininge'  AdnCr.  513 

28.  Same. — ^If  there  bo  no  father  or 
mother  or  guardian,  then  an  ad- 
ministrator may  sue]  under  section 
784  of  the  code.  And  in  either 
event,  the  limitation  of  the  action, 
the  amount  of  recovery,  and  the 
distribution  thereof,  will  be  gov- 
erned by  the  provisions  of  section 
784 Ibid. 

29.  Same,— The  word  "child,"  as 
used  in  section  27,  is  not  equiva- 
lent to  the  word  minor,  but  must 
be  limited  to  persons  under  age 
who  are  dependent  for  support, 
protection,  &c.,  upon  their  parents. 
It  would  not  include  one  who, 
though  a  minor,  had  assumed  the 
responsibilities  of  the  head  of  a 
family Ibid. 

80.  Depositions.  —  Under  section 
267,  2  G.  &  H.  p.  178,  it  is  not  nec- 
essary that  depositions  taken  in  an 
action  which  has  been  dismissed 
should  be  filed  with  the  papers  of 
a  subsequent  action  for  the  same 
causo)  or  that  notice  should  be 
given  of  the  intention  to  use  them 
on  the  trial  of  the  latter  action, 
before  offering  them  in  evidence. 
Maggart  v.  Freeman 531 

STOCK. 

See  Cattle. 

STREETS. 

See  Cities,  1,  8,  9, 10. 

SURETY. 

On  Adminietrator'e  Band.    See  Exxo- 

UTOBS  AND  AdMINISTBATOBS,  6,  6. 

1.  EscBOw. — ^Delivebt  ot  Bond.— 
Where  one  executes  a  bond  as 
surety  for  another  and  delivers  it 
to  the  latter,  upon  his  promise  to 
proouro  the    signatores  of  other 
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persons  named,  and  tho  bond  is 
delivered  to  the  obligee  witboni 
SQch  Bignatores,  if  tbere  be  noth- 
ing on  the  face  of  the  bond  to  indi- 
cate that  others  were  to  sign  it^  it 
is  Talid.      W$bb  et  al.  t.  Baird  868 

2.  Principal  and  Surety. — Por- 
BSABANCE. — An  agreement^  upon 
a  sufficient  consideration,  to  giyo 
further  time  to  the  principal, 
without  the  consent  of  the  surety, 
discharges  the  surety.  Cahin  et 
al,  V.    Wiggam 489 

3.  Sams.— Usury.— Under  tho  interest 
law  of  March  7,  1861,  a  contract 
of  forbearance  is  not  void  for 
usury ••Ibid. 

SURETY  OP  THE  PEACE. 

1.  DiscHAROK  OF  JuRY. — ^The  provis- 
ion of  the  constitution  that  no 
person  shall  be  twice  put  in  jeop- 
ardy for  the  same  offense  does  not 
apply  to  a  proceeding  for  surety 
of  the  peace.  The  State  ex  rel. 
Zehner  y.   Vankirk 121 

2.  Revekub  Stamp. — ^No  revenue 
stamp  is  required  by  the  act  of 
Congress  to  be  placed  upon  the 
papers  or  process  in  proceedings 
for  surety  of  the  peace.  Deloohtry 
V.  The  State^ezrel,  Dilhe 621 

3.  Witness. — ^The  defendant  in  a 
proceeding  for  surety  of  the  peace 
is  not  a  competent  witness  in  his 
own  behalf. P>id. 

SURVEYS. 

Courte  will  take  judicial  noOee  of  pub- 
lic tuTveye,  See  Mobsman  v,  For- 
rest   233 

T. 

TAXES. 

1.  Penalty. — ^The  penalty  of  ten' 
per  centum  required  by  law  to  be 
added  to  the  delinquent  taxes  is 
not  to  be  repeated  each  year  that 
the  tax  of  a  particular  year  re- 
mains unpaid.  The  law  does  not 
contemplate  either  compound  in- 
terest or  compound  penalties.  Roet" 
berry  Treaeurer,  ^e.,  v.  Huff.**-  12 

2.  Same.— The  fact  that  the  tax- 
payer had  property  in  the  county, 
out  of  which  the  taxes  could  have 
been  made,  does  not  relieve  him  I 

Vol.  XXVn.— 38 


from  the  penalty.    His  duty  is  to 
pay  the  taxes  to  the  trea8urer..iW. 

3.  Injunction. — A  person  asking 
the  aid  of  a  court  of  chancery  to 
restrain  the  collection  of  taxes, 
a  part  of  which  only  are  alleged 
to  be  illegal,  must  first  pay,  or 
oifer  to  pay,  the  taxes  legally  due 
f^om  him Ibid. 

4.  Tax.  —  Definition  or.  —  The 
word  tax  means  a  burden,  charge 
or  imposition,  put  upon  persons  or 
property  for  public  uses.  Mitchell 
V.    Williame 62 

5.  Doo  Tax. — As  a  measure  of  in- 
ternal police,  the  legislature  has 
the  power  to  encourage  the  rearing 
of  sheep,  and  with  that  object  in 
view  to  discourage  the  keeping  of 
dogs,  by  assessing  a  penalty  upon 
the  owner  or  keeper  of  Uie  lat- 
ter  Ibid. 

6.  Same.— The  act  of  March  2,  1865, 
(Acts  1865,  p.  56,)  "  to  discourage 
the  keeping  of  useless  and  sheep- 
killing  dogs,"  &c.,  is  constitutional. 
The  penalty  imposed  by  the  law 
upon  the  owners  of  dogs  is  not  a 
special  tax Ibid. 

7.  Tax  on  Dogs.— The  act  of  March 
2, 1865,  "  to  discourage  the  keeping 
of  useless  and  sheep-killing  dogs," 
is  constitutional.  The  State  v. 
ComnaU, 120 

8.  Assessment. — ^Taxation.— Section 
1  of  article  10  of  the  constitution, 
which  ordains  that  "  the  general 
assembly  shall  provide  by  law  for 
a  uniform  and  equal  rate  of  assess- 
ment and  taxation,  and  shall  pre- 
scribe such  regulations  as  shall  se- 
cure a  just  valuation  for  taxation, 
of  all  property,  both  real  and  per- 
sonal," &c.,  does  not  require  that 
the  rate  of  assessment  shall  be 
uniform  and  equal  for  all  purpo- 
ses throughout  the  State.  BHght 
V.  MeOiMaughj  T^eaturer^  ^e.,  et 
al 228 

9.  Same. — Its  meaning  is  that  the 
rate  of  assessment  and  taxation 
shall  be  uniform  and  equal  through- 
out the  locality  in  which  the  tax  is 
levied... Ibid. 

10.  Road  Tax. — A  tax  for  road  pur- 
poses assessed  upon  real  estate 
only,  is  repugnant  to  section 
1  of  article  10  of  the  constitu- 
tion  Ibid, 

11.  Taxes.  —  License.  —  Indirect 
taxes,  imposed  not  merely  for  the 
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purposes  of  reyenuo,  but  in  re- 
straint of  ft  particular  businMS  or 
oalling,  or  as  a  license  on  particu- 
lar pursuitSi  or  as  a  mere  police 
regulation,  do  not  come  within 
the  spirit  or  meaning  of  said  last 
named  section Ibid. 

12.  Situs  of  Peksokal  Propebtt. — 
Where  a  person  engaged  in  the 
provision  trade  in  another  State, 
where  he  has  his  domicili  purcha- 
ses, slaughters  and  packs  hogs  in 
this  State,  for  shipment  to  the  place 
of  his  domicil,  to  be  sold  in  the 
usual  course  of  his  business  there, 
such  property  is  subject  to  taxa- 
tion in  this  State.  JRieman  ct  al  y. 
Shepardy  Treat'r,  ^c, 288 

13.  Samk. — Duty  or  Agent  to  List 
Pbopkbtt. — Under  section  10  of 
the  act  for  the  assessment  of  taxes, 
(1  G.  &  H.  70,)  it  is  the  duty  of  an 
agent  to  list  for  taxation  the  prop- 
erty of  his  principal  in  his  cus- 
tody, and  in  the  event  of  his  fail- 
ure to  do  so,  the  property  is  prop- 
erly assessed  to  him Ibid. 

14.  Affidavit  to  Release  Prop- 
ebtt.— An  affidavit  filed  in  sup- 
port of  an  application  to  a  county 
auditor  to  release  property  from 
taxation,  under  section  92  of  the 
act  for  the  assessment  of  taxes,  (1 
6.  &  H.  97,)  upon  the  ground  that 
a  tax  had  already  been  paid  in 
another  State,  stated  that  no  spe- 
oifio  taxation  was  made  upon  the 
property  in  the  StAte  where  the 
tax  was  alleged  to  have  been  paid, 
but  that  the  assessment  and  taxa- 
tion there  "  was  intended  and  un- 
derstood to  cover  and  include  "  the 
whole  business  of  the  applicant, 
and  that  the  taxes  had  been  paid. 

Beld,  that  the  affidavit  did  not  suffi- 
ciently show  that  a  tax  had  been 
paid  upon  the  property  in  another 
State Ibid. 

15.  Assessment  bt  County  Treas- 
ures.— Under  the  act  of  March  8, 
1869,  (1  G.  &  H.  74,)  it  is  the  duty 
of  tho  county  treasurer  to  assess 
for  taxation  property  which  has 
been  omitted  liv  the  assessors; 
lilt  where,  an  nsscssnient  made  hy 
the  county  auditor  was  noted  upon 
and  ad(){>ted  hy  the  treasurer,  it 
was  held  sulTicient IliJ. 

10.  National  Dank  Shares. — Mu- 
nicipal Taxes. — Under  the  gene- 
ral law  for  tho  .incorporation   of 


cities,  no  tax  can  be*  imposed  for 
municipal  purposes  upon  the 
shares  of  the  Bank  of  the  State, 
and  as  the  act  of  Congress  forbids 
any  discrimination  against  the 
shares  of  National  Banks,  tho  lat- 
ter cannot  be  taxed  for  municipal 
purposes.  Cra/i,  Treamrer^  i^c,  et 
al.  V.  Tuttle 332 

17.  United  States  Bonds. —  The 
bonds  of  the  United  States  cannot 
be  taxed  by  state  authority.  Wright^ 
Auditor,  j*c.,  et  al.  v.  Stilz 338 

18.  National  Bank  Shabes. — ^The 
shares  of  National  banks  are,  by 
the  act  of  Congress  authorizing 
such  associations,  placed  within 
the  reach  of  the  taxing  power  of 
the  states,  subject  to  certain  con- 
ditions, which  were  intended  to 
prevent  any  discrimination  against 
such  shares Ibid. 

19.  SAME.-~That  the  capital  of  the 
bank  is  invested  in  United  Slates 
bonds,  does  not  affect  the  right  of 
the  State  to  tax  tho  shares  under 
the  act  of  Congress.  A  tax  upon 
the  shares  of  a  bank  is  not  a  tax 
upon  the  property  or  capital  of 
the  bank Ibid. 

20.  Same. — Under  existing  laws,  the 
shares  of  national  banks  cannot 
bo  taxed  in  this  State,  because  no 
such  tax  is  imposed  upon  the 
shares  of  batiks  organized  under 
authority  of  tho  State ^Ibid 

21.  Bounties  to  Soldiebs. — Assess- 
ments to  Pay  Bonds. — Section  2 
of  the  act  of  Mawih  8,  18G5,  legal- 
izing appropriations  which  had 
been  mado  by  counties,  &c,  for 
bounties,  was  not  intended  to  limit 
the  amount  of  assessment  to  pay 
such  appropriations,  in  any  one 
year,  to  one-fourth  of  the  amount 
thereof.     Nave  et  al.  v.  King...  356 

22.  Same.  —  An  appropriation  of 
money  by  a  county  board  to  repay 
to  individuals  money  voluntarily 
contributed  by  them  to  aid  the  re- 
cruiting of  soldiers,  or  expended 
in  the  procurement  of  substitutes, 
is  ille«Tal,  and  a  special  levy  to  jay 
sueh  an  ai  propriation  may  be  en- 
join od  The  Board  of  Coin's,  «jv., 
\.  21c  Car  tit 47.': 

Same. — lint   a  greiieral   h^vy  loi 
conniy    puijose:'    eiinnnt     be    re- 
strained on  the  pround  that  a  part 
of  it  will  be  expended  to  pay  Fueh 
illegal  appropriation.     The  proper 
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i^cmedy  in  such  case  is  by  injuc- 
tion  against  tho  treasurer  to  re- 
strain liim  from  paying  out  tho 
moDoy*  •••••••••••••••  •••••••••■••••  vx  c/iu* 

24.  Tax  Duplicate. — An  omission 
to  deliver  the  tax  duplicate  to  the 
treasurer  before  October  15  th,  or  to 
add  up  the  columns  and  carry  the 
footings  forward,  &c.,  does  not 
render  the  duplicate  Toid*. Ibid. 

25.  Injunction  — Where  one  appeals 
to  a  court  of  equity  for  an  injuc- 
tion,  he  must  rely  upon  some  sub- 
stantial equity,  and  cannot  avail 
himnelf  of  naked  irregularities, 
or  the  neglect  of  mere  forms,  to 
shield  himself  from  a  liability 
confessed  to  bo  just.  JotieSj  Audi- 
tor, ^c,  V.  Summer ; 510 

TENANTS  IN  COMMON. 

Limitation  of  action  to  have  partition. 
See  Limitations,  2. 

1.  Rents. — One  tenant  in  common, 
unless  he  has  been  excluded  from 
tho  possession  by  his  co-tenant, 
cannot  maintain  an  action  against 
the  latter  for  use  and  occupation. 
Crane  et  at.  v.  Waff  goner  et  al...  52 

2,  Samb. — Statute  Construed. — 
The  statute,  (2  G.  &  H.,  sec.  10,  p. 
3G0. )  applies  only  to  cases  where 
rent  in  money,  or  in  kind,  duo  in 
respect  of  the  premises,  is  received 
from  a  third  party  by  one  co-ten- 
ant, who  retains  more  than  his 
share Ibid. 

8.  Possession. — The  possession  of  one 
tenant  in  common  is  constructively 
tho  possession  of  all,  and  to  dis- 
seize a  co-tenant  there  must  bo  an 
actual  ouster,  or  such  acts  as  are 
constructively  equivalent  to  an 
ouster,  and  from  which  an  ouster 
may  be  presumed.  JenJciris  et  al.  v. 
Dalton  etal 78 

4.  Statute  of  Limitations. — Tho 
possession  by  one  as  a  tenant  in 
common  of  lands  for  twenty  years, 
is  a  bfir  to  an  action  by  a  co-tcn- 
aut,  wlio  W.1S  al.-'oin  pos^r-^ston,  to 
rcc'ovi-r  tlio  wi.nlo  i-mii'^i-^.  /  /:- 
ir^'-rt  V.  JJvf  'T-^ 


■  •■•«•■  ■•«■•• 
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Ti:\i)i:::. 

Wii  VT  Ex  T'-i.-. — ^VIl{M'c  ono  >>.)uh'1 
by  contract  to  convey  ro:il  csijito 
denies  the  contract,  and  refuses  to 


perform  it,  a  tender  of  the  price 
by  the  purchaser  is  not  necessary. 
Turner  v.  Parni 1G8 

TIME. 

Computation  of.     See  Appeal,  5. 

TITLES  OP  LAWS. 

1.  Real  Estate. — Act  Concerninci 
Alienation  op. — Tho  subject  of 
tho  act  in  relation  to  real  estate 
and  the  alienation  thereof,  (1  G.  & 
H.  255,)  is  sufficiently  cxprcsi^cd 
in  the  title.  Murray  et  al.  v.  Kd- 
Iry  et  al 4'J 

2.  liiOHWAYs.  —  Supervisoes  — The 
subject  expressed  in  tho  title  of 
the  act  of  1852,  entitled  "an  act 
providing  for  tho  election  ov  ap- 
pointment of  supervisors  of  high- 
ways, and  prescribing  certain  of 
their  duties,  and  those  of  county 
and  township  officers,  in  relation 
thereto,"  is  highways,  and  not  "  the 
election  and  duties  of  supervisors," 
and  therefore  the  20th  section  of 
that  act.  which  requires  that  the 
township  trustee  shall  assess  a 
road  tax,  &c.,  is  not  repugnant  to 
section  19  of  articlo  4  of  tho  con- 
stitution, which  ordains  that 
''every  act  shall  embrace  but  one 
subject^  and  matters  properly  con- 
nected therewith,  which  subject 
shall  be  expressed  in  the  title." 
Briffht  V.  McCullouffh,  Treasurer^ 
^e.y  et  al ! 223 

8.  Same. — It  is  sufficient  if  the  sub- 
ject expressed  in  the  title  of  an 
act  is  reasonably  specific,  or,  in 
other  words,  if  it  indicates  some 
particular  branch  of  legislation  as 
a  head  under  which  tho  particular 
provisions  of  the  act  might  rea^ 
sonably  be  looked  for Ibid. 

.      TOWNS. 

See  Cities. 

1.  Sciiooii  Property.  —  Wiiorc  a 
town  i'}  inc'»;  n-'..f  I  vitM'i  V.o 
'"•Mi:<i    '.t'    f.    !••  ■      1    *  'A  ■;  !■""■>,    ji 

lir^i  s  .,r  1  •  t'  •  •  .  •  •--  ■  i,P''  (•.!■'• 
ro'iirol  of  Ji  '  "^  •'  I  "  '■•!  "l"  t'.o 
t'tv/n.      (,'/r."7i  V.    "/'»•''';/,.*  ^o/'  ('." 

?*'.'•'/',  <JV ^.ufj 

2.  Dogs.  —  To V.' N    ( '  i; D 1  n a n  .  ■  t:.  —  A 
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town  ordinance  requiring  the  own- 
ers of  dogs  to  keep  them  upon  their 
premises,  or  to  muzzle  them  bc> 
cure! J,  in  order  to  guard  against 
hydrophobia,  and  requiring  fhc 
town  marshal  to  kill  all  dogs  found 
running  at  large  in  yiolation  of 
the  ordinance,  is  a  Talid  exercise 
of  the  police  power  given  by  the 
statute  to  the  trustees  of  towns. 
IlalUr  V.  Sheridan^ 404 

TOWNSHIP. 

1.  Is  A  COBPOBATION. — ^A  Clvil  town- 

ship  is  a  corporation,  capable  of 
suing  and  being  sued.  Sehrell  y. 
Fall  Creek  Totoruhipj  j'c 86 

2.  Costs. — When  an  action  begun  by 
the  supervisors  of  a  road  district^ 
in  the  name  of  the  township  trus- 
tee, to  recover  a  penalty  for  the  ob- 
struction of  a  highway,  is  dismis- 
sed, the  township  is  liable  for 
costs Ibid. 

8.  Road  Disteicts — A  road  district 
is  not  a  corporation,  but  is  a  part 
of  the  township  corporation. ../6tc^. 

TREASURER. 

1.  County  Tbbasureb.  —  Fkeb. — 
The  county  treasurer  is  not  enti- 
tled to  a  per  cent,  upon  moneys 
raised  by  the  sale  of  county  bonds, 
for  the  purpose  of  paying  bounties 
to  volunteers,  before  the  passage 
of  the  law  authorising  such  bonds, 
when  the  money  was  received  and 
disbursed  by  a  special  agent  of  the 
county.  Stuekey  v.  2^he  Corn's 
ix 251 

2.  Treasubkr's  Bond. — Suit  cm. — In 
a  suit  by  the  State  for  its  own  use, 
upon  a  bond  payable  to  the  State, 
no  relator  need  be  named.  Fry  et 
al.  V.  The  State  ex  rel.^  Rietine^  Au- 
ditor,  $c 848 

3.  ScnooL  Fund. — License  Fees. — 
By  section  five  of  the  temperance 
law  of  1859,  (1  G.  &  H.  615,)  the 
fees  derived  from  liquor  licen- 
ses were  made  part  of  the  com- 
mon school  fund Ibid, 

4.  Tueasurer's  Bond. — Suit  on. — 
Evidence. — On  the  trial  of  a  suit 
by  the  State  against  a  county 
treasurer  for  a  failure  to  pay  over 
moneys  derived  from  liquor  licen- 
ses, a  certificate  of  the  Auditor  of 
State  was  given  in  evidence,  which 


stated  that  an  account  which  pre- 
ceded the  certificate  was  "  a  true 
and  correct  statement  of  the  ac- 
couDt  of  F,  treasurer,"  &c.,  "as 
the  same  appears  from  the  records 
of  my  office." 
Ileldj  that  the  account  was  not  shown 
by  the  certificate  to  be  either  a 
copy  of  an  account  rendered  by 
the  defendant,  or  of  an  account 
stated  by  the  auditor,  as  required 
by  sections  G  and  8  of  the  act  of 
1852,  ( 1 G.  &  H.  129,)  and  hence  was 
not  admissible  in  evidence.. ..Tluf. 

TRESPASS. 

Prosecution  for  malieioue  iretptuM.  See 
CRiaciNAL  Law,  17. 

1.  Locus  IN  Quo. — In  an  action  for  a 
trespass  to  lands,  the  complaint 
alleged  that  the  defendant  "on,*' 
&c.,  "  at  said  county  of  M,  broke 
and  entered  the  close,  freehold,  fen- 
ces and  fields  of  the  plaintiff,  sit- 
uated in  said  county,"  &c. 

Heldj  that  the  description  of  the  locus 
in  quo  was  sufficient.  Skipler  v. 
lecnkoiffer ^  80 

2  Trespass. — Pleading. — Suit  for  a 
trespass  upon  lands.  The  act  of  tres- 
pass charged  was  the  entering  upon 
the  bed  of  a  river,  which  was  one  of 
the  boundaries  of  the  plaintifTs 
land,  between  the  thread  of  fhe 
stream  and  the  bank,  and  remov- 
ing bowlders  therefrom.  Answer: 
1.  The  general  denial.  2.  That  the 
United  States  surveys  meandered 
the  bank  of  said  river,  and  did  not 
include  the  bed  of  said  stream,  and 
that  the  plaintiff  was  not  the  owner 
or  in  the  possession  of  the  bed  of 
said  stream,  where,  &c.  To  a  reply 
filed  to  the  second  answer  a  de- 
murrer was  sustained,  and  the 
plaintiff  refusing  to  reply  further, 
judgment  was  given  for  the  defend- 
ant. ' 

Heliiy  that  the  second  answer  was 
only  a  denial  of  the  cause  of  action, 
and  as  no  reply  thereto  was  neces- 
sary, there  was  no  error  in  sus- 
taining a  demurrer  to  it. 

Ucldj  also,  tliat  the  judgment  for  the 
defendant,  for  want  of  a  reply, 
was  erroneous,  but  no  exception 
having  been  taken,  the  error  can- 
not be  regarded.  Ferris  v.  Johnson 
et  al 247 
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TRIAL. 

Trial  in  absence  of  defendant.  See 
Criminal  Law,  5. 

TURNPIKES. 

LicsNBB.  —  Gbant.  —  Where  one 
owning  lands  along  tho  line  of  a 
contemplated  graTcl  rood,  execu- 
ted, with  others,  a  writing  giving 
to  the  gravel  road  company  the 
right  to  enter  upon  his  lands  and 
remove  gravel,  &c.,  for  the  pur- 
pose of  constructing  the  road,  it 
was  held  a  grant,  and  not  a  license 
which  could  be  revoked  at  the 
pleasure  of  the  party  giving  it. 
Bracken  v.  The  RuehmlU^  ^'c, 
Gravel  Road   Co 34G 

U. 

UNITED  STATES  BONDS. 

yot  taxable  by  the  States.  See  Taxes, 
17. 

UNITED  STATES  COURTS,  RIGHT 
OP  REMOVAL  TO. 

MiLITAKY        AnfiESTS.  —  RlOHT       OP 

Removal  to  United  States 
Courts. — Suit  for  assault  and  bat- 
tery and  false  imprisonment.  The 
defendants  appeared  to  the  action, 
and  filed  a  petition  for  the  removal 
of  the  cause  to  the  United  States 
Circuit  Court^  under  section  5  of 
the  act  of  Congress  of  March  8, 
18G3.  The  petition  alleged  that 
the  plaintiff  was  a  member  of  a 
military  organization  hostile  to 
th3  United  Slates,  known  as  the 
Sons  of  Liberty,  the  object  of  which 
was  to  aid  the  rebels  in  arms  in 
the  Southern  States  to  overthrow 
the  Qovernment;  that  the  general 
commandfng,  by  appointment  of 
the  President^  the  military  forces 
of  the  United  States  in  the  State  of 
Indiana^  issued  an  order  for  the 
arrest  of  the  plaintiff,  and  deliv- 
ered the  same  to  a  subordinate 
officer  to  be  executed;  that  the 
officer  charged  with  the  execution 
of  said  order  was  directed  to  call 
upon  the  general  commanding  tbe 
militia  forces  of  the  State  of  /n- 
diana  for  assistance  in  executing 
the  same,  who,  in  pursuance  of 
such  request,  ordered  the  defend- 
ants, who  were  members  of  said 


militia,  to  aid  in  the  execution  of 
said  order,  which  they  did,  and 
that  this  was  the  arrest  and  im- 
prisonment complained  of,  &c. 

Held,  that  the  petition  entitled  the 
defendants  to  have  the  case  re- 
moved, under  the  law. 

IJeld,  also,  that  the  case  made  by  the 
petition  was  within  the  judicial 
power  of  the    United  States. 

Held,  also,  that  Congress  may  pro- 
vide for  the  transfer,  bcforo 
judgment,  of  cases  which  fall 
within  the  jurisdiction  of  the 
courts  of  the  United  States,  Mc' 
Cormiek  et  al.  v.  Humphrqf^,.,  144 

USURY. 

Contract  of  forbearance  not  void  for. 
See  SUBETY,  8. 

V. 

V^VRIANCE. 

See  Judgment,  8. 

When  Disseg arded.  —  Where  a  va- 
riance between  the  pleading  and 
the  proof  could  have  been  obviated 
by  an  amendment  on  the  trial,  the 
objection  is  not  available  on  ap- 
peal. Woodward  v.  Wilcox,..  207 
» 

VENDOR  AND  PURCHASER. 

1.  Suit  to  Quiet  Title  — Where,  in 
a  suit  to  quiet  the  title  to  lands, 
the  complaint  alleges  that  the 
plaintiff  is  the  owner  in  fee  simple, 
and  that  the  defendant  asserts  an 
unfounded  claim  of  title  in  the 
premises,  it  is  sufficiently  shown, 
under  the  statute,  that  the  claim 
of  the  defendant  is  "adverse"  to 
the  plaintiff.  Dumonty.Dufore  263 

2.  Same.  —  Where,  in  such  case, 
it  appears  that  the  statute  of 
limitations  has  run  against  the 
plaintiff's  right  to  recover  posses- 
sion, a  court  of  equity  will  not 
grant  a  decree  to  quiet  the 
title Ibid, 

8.  Deed. — Evidence. — ^To  an  action 
to  quiet  the  title  to  lands,  the  de- 
fendant answered,  claiming  title 
to  an  undivided  one-third,  under  a 
deed  from  the  plaintiff's  grantor, 
and  alleging  possession  under  the 
deed  for  twenty  years.      On  the 
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trial,  the  defendant  offered  in  evi- 
dence a  deed  executed  jointly  by 
himself  and  the  plaintiff's  grantor 
for  a  part  of  the  property. 
ffildf  that  the  evidence  was  admissi- 
ble, as  tending  to  show  the  defend- 
ant's claim  of  title,  and  a  recogni- 
tion of  it  by  the  plaintiff's  gran- 
tor  Ibid. 

4.  Leass. — Privilege  to  Lessee 
TO  Pdschase. — A  leased  to  B  and 
C  a  tract  of  land  for  the  period  of 
two  years,  at  a  stipulated  rent. 
The  lessees  were  to  build  certain 
fences,  and  were  to  have  an  elec- 
tion to  purchase  the  property  at 
any  time  before  the  expiration  of 
the  lease,  at  a  price  named  in  the 
contract,  a  part  of  which  was  to  be 
paid  when  they  should  declare 
their  election  to  purchase,  and  the 
residue  to  bo  secured  by  notes  and 
mortgage.  Suit  by  B  and  C,  al- 
leging that  within  the  term  of  the 
lease,  they  had  elected  to  purchase 
and  had  tendered  to  A  the  money 
to  be  paid  in  hand,  and  their  notes 
and  a  mortgage  for  the  residue. 

Seldj  that  no  written  notice  of  an 
election  to  purchase  was  necessary, 
the  tender  of  the  money  and  the 
notes  and  mortgage  being  a  suffi- 
cient offer  of  performance. 

ffeld,  also,  that  if  A  had  accepted  the 
offer  to  perform  and  executed  the 
deed,  the  mortgage,  though  made 
before  B  and  C  acquired  title, 
would  have  been  valid. 

Held,  also,  that  the  assignment  by  B 
to  C  of  his  interest  in  the  contract 
would  not  affect  the  right  to  en- 
force a  conveyance,  their  joint 
notes  having  been  tendered  for 
the  purchase  money. 

Held,  also,  that  the  offer  to  sell  formed 
a  part  of  the  consideration  6f  the 
contract^  and  could  not  be  with- 
drawn by  A,  even  before  notice  of 
an  election  to  purchase.  Souffrain 
etaL  V.  McDonald. 269 

5.  Deed. — Construction  of. — Some 
effect  will,  if  possible,  be  given  to 
a  deed,  for  it  will  not  be  intended 
that  the  parties  meant  it  to  be  a 
nullity.  Oimo  et  al,  v.  Aldridge  ei 
al 294 

0.  Sake. — Words  of  particular  des- 
cription will  control  more  general 
terms  of  description Ibid. 

7.  Same. — Two  deeds,  by  the  same 
grantor,  described  the  lands  inten- 


ded to  be  conveyed  thereby  as  fol- 
lows: 1.  '^A  part  of  fractional 
section  number  19,  being  the  half 
of  the  west  half  of  the  north- 
west quarter,  of  section  auimbor^O, 

•  in  n)wn4nip  "7  B<fuiii,'  or  range  14- 
wcst^ containing 40 acres."  2.  "A 
certain  tract  of  land  in  Poset/ 
county,  lying  on  the  Wabash  river, 
with  numbers  as  follows  :  the  half 
of  a  fraction  number  29,  (it's  the 
west  half  of  the  fraction,)  contain- 
ing five  acres,  in  township  7  south, 
of  range  14  west." 

Heldy  that  as  to  the  first  conveyance, 
the  words  "a  part  of  fractional 
section  number  19  "  being  rejected, 
as  contradicting  the  more  particu- 
lar description  which  follows,  it 
was  good  to  pass  an  undivided 
half  of  the  west  half  of  the  north- 
west quarter,  &c. 

Jlcld,  also,  that  as  to  the  second  deed, 
the  description  was  unintelligible, 
and  no  effect  could  be  given  to  it 
without  evidence  aliunde^ Ibid. 

8.  Mortgage. — Deed. — A  executed 
a  conveyanoe  to  a  trustee  for  the 
use  of  his  infant  son  B,  in  which 
it  was  recited  that  A  had  received 
the  sum  of  $3,000  belonging  to  his 
son.  The  consideration  of  the 
conveyance  was  declared  to  bo 
*'  the  said  sum  of  three  thousand 
dollars,  or  so  much  thereof  as  the 
premises  hereinafter  described 
may  be  worth,  and  the  sum  of  one 
dollar,"  Covenants  of  seisin  and 
of  warranty  were  contained  in  the 
instrument,  and  there  was  no  de- 
feasance, nor  any  covenant  to  pay 
the  said  sum  of 'three  thousand  dol- 
lars. 

Heldy  that  the  instrument  was  not  a 
mortgage  but  a  deed,  by  which  a 
title  in  fee  passed  to  the  son,  in 
satisfaction  of  so  much  of  the 
debt  as  the  land  was  worth.  iZey- 
nolds  et  al.  v.  Davidson^M  AdmW  et 
al 296 

9.  Covenant  of  Wakhantt.'=— In- 
cumbrances.— Evidence. — A  cov- 
enant of  warranty  contained  in  a 
deed  does  not  extend  to  incum- 
brances which  the  vendee  assumed 
to  pay,  as  part  of  the  consideration 
of  the  conveyance ;  and  parol  evi- 
dence is  admissible  to  prove  an 
agreement  by  the  vendee  to  pay  an 
incumbrance.  PiiMon  v.  Con- 
ner   837 
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10.    iNirOCBHT   PUSCHASER. — ^PlEAI>- 

nnQ. — In  a  suit  to  enforce  an  equita- 
ble title  to  lands  it  is  not  necessary 
that  the  complaint  should  charge 
the  defendant  with  notice  of  the 
plaintiff's  equity.  If  the  defend- 
ant claims  as  a  purchaser  without 
notice,  he  should  set  up,  by  way 
of  answer,  the  facts  which  entitle 
him  to  protection  as  such.  Make- 
peace y.  Davis 852 

11.  Waiver  op  Condition. — A  hav- 
ing sold  by  parol  a  tract  of  land  to 
B,  for  a  price  to  be  paid  in  three 
annual  payments,  agreed  to  exe- 
cute a  deed,  and  also  a  bond  condi- 
tioned that  his  wife,  who  was  then 
under  age,  should  join  in  a  convey- 
ance when  she  became  of  age, 
which  would  be  before  the  second 
payment  became  due.  A  made  a 
deed  for  the  land,  which  B  accep- 
ted and  entered  into  possession, 
without  requiring  the  execution  of 
the  bond.  Suit  by  A,  before  his 
wife  became  of  age,  to  recover  the 
amount  of  the  first  payment. 

Held,  that  B,  having  accepted  A's 
deed,  without  requiring  the  bond, 
was  liable  to  pay  the  installment 
of  the  purchase  money  sued  for. 
Davar  Y.  Cardwell 478 

VENUE. 

Change  of. — Jurisdiction. — If  the 
court  to  which  a  change  of  venue 
is  granted  has  jurisdiction  of  the 
subject  matter  of  the  suit,  and  the 
parties  appear  and  go  to  trial  with- 
out objection,  it  cannot  afterwards 
bo  objected  that  the  change  of 
venue  was  erroneously  granted. 
Oamer'i  AdmW  v.  Board 828 

VERDICT. 

1,  Dbfxctb  Cured  by. — Under  the 
code,  no  defect  in  a  complaint,  not 
cured  by  a  verdict,  is  waived  by  a 
failure  to  demur.  Tomliruon  v. 
HamilUm  et  al t -...  189 

2.  Same. — Where  there  is  one  good 
paragraph  in  a  complaint,  to  which 
the  evidence  'is  applicable,  no  ob- 
jection can  be  taken  after  verdict 
to  another  paragraph,  which  was 
bad  on  demurrer Ibid. 

8.  Saiib. — In  a  suit  to  recover  the 
price  of  hay  destroyed  by  the  de- 
fendant's cattle,  the  complaint  al- 


leged that  the  "  defendant's  cattle 
unlawfully  destroyed  "  the  hay. 
ffeld^  that  after  verdict  the  complaint 
must  bo  construed  to  charge  the 
destruction  of  the  hay  to  the  un- 
lawful acts  of  the  defendant.../&ii. 

4.  Partnership.  —  Accounting. — 
Suit  by  A  against  B  for  the  settle- 
ment of  a  partnership.  The  com- 
plaint alleged  that  the  defendant 
had  wrongfully  excluded  the  plain- 
tiff from  the  premises,  &c.,  and 
from  a  participation  in  the  profits. 
The  defendant  answered  by  a 
cross-complaint,  alleging,  among 
other  answers,  that  he  had  pur- 
chased the  plaintiff's  interest  in 
the  business,  and  that  he  had  since 
been  compelled  to  pay  certain  part- 
nership debts,  one-half  of  which 
plaintiff  was  liable  to  repay. 
There  was  a  general  verdict  for 
the  plaintiff. 

Held,  that  the  verdict  was  a  sufficient 
finding  upon  the  issues,  and  in- 
volved a  finding  of  the  existence 
of  the  partnership,  and  that  on 
settlement  there  was  due  to  the 
plaintiff  the  amount  found.  Sel- 
king  y.Baile 848 

5.  Interrooatoribs.  . —  It  is  only 
where  the  jury  return  a  general 
verdict  that  an  answer  to  special 
interrogatories  can  be  required. 
Mcmning  etal.  v.  Oatharie  et  al.  899 

6.  Same. — By  "  particular  questions 
of  fact,''  something  less  than  an 
issue  is  intended,  and  the  object  of 
the  statute  is  that  these  special 
findings,  if  inconsistent  with  the 
general  verdict,  may  control  iL,Ibid. 

7.  Same. — Where  the  questions 'pro- 
pounded require  the  jury  to  find 
the  evidence,  rather  than  facts,  or 
where  they  relate  to  matters  hav- 
ing no  material  bearing  upon  the 
rights  of  the  parties,  the  court 
may  refuse  to  submit  them  to  the 
jury llnd. 

8.  Interest  ok. — Interest  cannot  be 
allowed  on  the  amount  of  a  verdict 
for  the  time  intervening  between 
the  return  of  the  verdict  and  the 
judgment.  Bliekenaiaff  et  al  v. 
Ferrin 627 

W. 

WABBANTT. 

Meaeure  of  damaget  on  breach  of.  See 
Damages,  1, 2. 
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Ommumi  of,  in  a  deed,  does  not  extend  io 
ineumbraneee  which  the  vendee  <m- 
eumed  io  pay.    See  Vbhdob  ahd 

PUB€HA8EB,   9. 

WASTE. 

iSe«  PI.SADINO,  8. 

WATER-CEAFT. 

Contract  for  building,  when  property 
paeeee.    See  Contract,  23. 

1.  LisN  ON  Watbr-Craft. — Prac- 
tice.— Where,  in  a  proceeding  un- 
der section  668  of  the  code,  to  en- 
force by  attachment  a  lien  upon  a 
boat,  the  defendant  executes  a 
bond,  under  section  661,  to  dis- 
charge the  vessel,  other  persons 
having  claims  cannot  afterwards 
become  parties  to  the  proceedings. 
SeoU  et  al  y.  McDonald 83 

2.  Attachment. — Negligence.  —  A 
complaint  in  attachment  under  the 
water-craft  act,  against  a  steam- 
boat, for  an  injury  done  to  a  sail 
boat,  alleged  that  the  injury  hap- 
pened by  the  carelessness,  negli- 
gence and  recklessness  of  the  offi- 
cers in  charge  of  the  steamboat, 
and  without  *fault  or  negligence 
on  the  part  of  said  sail  boat,  or  of 
the  plaintiff,  or  of  any  agent  or 
servant  of  his. 

Held,  that  the  averments  were  suffi- 
cient.    LueketaLy.  Davie 884 

WATER  POWER. 

Leaee  of.  See  Landlord  and  Ten- 
ant, 1. 

WHARF. 

1.  Right  to  Erect. — ^The  right  to 
erect  a  wharf  has  its  foundation 
either  in  the  ownership  of  tho  soil 
or  the  right  of  eminent  domain. 
City  of  Jeffereonville  v.  The  LouiS' 
vilie,  J'c,  /Vrry  Co 100 

2.  Same. — Cities. — When  a  wharf  is 
built  by  individuals,  it  is  private 
property,  when  built  by  a  city, 
under  tho  general  law,  it  is  under 
the  Jurisdiction  and  control  of  the 
city  authorities.. ^ Ibid. 

3.  Sake. — ^Repairs. — The  city  can  bo 
compelled  to  repair  a  wharf,  and 
is  liable  for  damages  occasioned 
by  the  neglect  to  repair;  but  if 


one  avails  himself  of  tbe  use  of 
the  wharf,  although  out  of  repair, 
he  is  still  liable  for  wharfage./^. 

4.  Same. — ^The  voluntary  expend  i- 
turo  of  money  by  a  stranger  in 
repairing  tho  wharf  of  a  city  will 
create  no  liability  against  the 
city ^ Ibid. 

5.  Same — Wharfage. — A  city  has 
DO  right  to  charge  wharfage 
against  one  who  is  tho  owner  of  a 
ferry  right^  when  the  claim  arises 
out  of  the  exercise  of  the  right  of 
ferriage ..Ibid. 

WILLS. 

1.  Contest  of. — ^It  is  sufficlont,  in  a 
complaint  to  contest  ihe  validity 
of  a  will,  to  allege,  in  general 
terms,  that  the  will  was  unduly 
executed.  ReedetaLy.Wateon.  44*8 

2.  Execution  of. — A  will  must  be 
signed  by  tho  testator,  or  by  some 
one  in  his  presence,  with  his  con- 
sent, and  must  be  attested  and  sub- 
scribed in  his  presence  by  two  or 
more  competent  witnesses Ibid. 

3.  Same. — The  signaturo  of  the  tes- 
tator is  necessary  to  make  tho  in- 
strument a  valid  will,  and  until 
such  signaturo  is  affixed,  the 
will  cannot  bo  attested  by  wit- 
nesses..  Ibid. 

4.  Same. — Tho  statute  docs  not,  in 
terms,  require  tho  testator^s  name 
to  be  signed  in  the  presence  of  the 
witnesses,  but  if  this  is  not  done, 
the  testator  must  acknowledge  his 
signaturo  in  their  presence... ../^'cf. 

5.  Same. — Where  a  will  was  signed 
by  a  witness  before  the  signature 
of  the  testator  was  affixMl,  and 
the  instrument  was  then  taken 
A  way  by  the  testator,  with  the  dec- 
laration that  he  would  sign  it 
when  he  got  another  witness,  and 
he  did  afterwards  sign  it  in  the 
presence  of  another  witness, 

Held,  that  the  attestation  of  the  will 
was  not  sufficient,  under  the  statute. 

Held,  also,  that  the  declaration  of  the 
testator  at  the  time  the  will  was 
attested  by  the  first  witness,  and 
the  fact  that  he  afterwards  sagned 
it,  rebutted  any  presumption  that 
ho  intended  to  adopt  tho  name 
written  in  the  body  of  the  instru- 
ment as  his  signature... Ibid. 

6.  Contest  of  Wills. — ^Pabties.— 
A  suit  to  contest  the  validity  of  a 
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KTill    can  only  bo  brought  by  a 
party    in  interest    Nei&rhatu  r. 

BeULt  €t  al 480 

r.  8AMK. — ^Xhe  langaage,  *'any  pcr- 
Bon  may  contest  tho  validity  of  a 
will,''  &c.,  used  in  section  89  of 
the  statute  on  the  subject  of  wills, 
must  be  limited  by  the  provision 
of  tho  code  which  requires  every 
action  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest... 7&uf. 

WITNESS. 

1.  Husband  and  Wife — Suit  by 
husband  and  wife  to  recover  the 
rent  of  lands  belonging  to  the 
wife.  The  defendant^  in  his  own 
behalf,  testified  to  a  contract  of 
renting  made  with  the  husband, 
with  the  wife's  consent  The  wife 
then  offered  her  husband  as  a  wit- 
ness to  disprove  what  the  defend- 
ant had  said  about  the  contract. 

UM^  that  he  was  not  a  competent 
witness.  Jones  et  al:  v.  Bassett.  58 
Wife. — Decedent's  Estate. — In 
a  suit  by  the  widow  against  the 
administrator  of  her  deceased  hus- 
band, to  compel  him  to  make  dis- 
tribution to  her  of  her  share  of  the 
personal  estate,  the  wife  is  a  com- 
petent witness  as  to  all  facts 
within  her  own  knowledge.  Shqf" 
far  T.  Richardsow9  AdmW 122 

3.  Negroes. — Quaere:  Whether  a  ne- 
gro or  mulatto  who  has  come  into 
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this  State  in  violation  of  the  thir- 
teenth article  of  the  constitution 
is  a  competent  witness,  under  the 
act  of  December  20,  18G5,  in  a  case 
where  a  white  person  is  a  party. 
Turner  v.  Parry 168 

4.  Husband  and  Wipe. — Where  the 
complaint  sho^vs  the  cause  of  ac- 
tion to  bo  wholly  in  the  husband, 
ho  is  a  competent  witness  in  his 
own  behalf,  notwithstanding  the 
wife  may  bo  joined  as  a  plaintiff. 
LockwoodetaL  v.  Joab 428 

5.  Suit  by  Executor. — Witness. — 
Where  in  a  suit  by  an  executor  or 
administrator  against  several  dc- 
fcndauts,  one  of  them  suffers  a  de- 
fault, he  is  a  competent  witness 
for  his  co-defendants  in  support  of 
issues  mado  by  them  in  which  the 
witness  is  not  interested.  Upton 
T.   Adams   Exr 482 

6.  Same. — Statute  Construed. — 
The  term  »» party,"  as  used  in  the 
second  proviso  of  section  8  of  the 
act  of  December  21,  1865,  (Acts 
Spec.  Sess.  18C5,  p.  161.)  must  be 
held  to  n\ean  a  party  to  the  issue, 
or  at  least  a  party  to  tho  record 
who  is  interested  in  the  issue  in 
favor  of  the  party  calling  him../6u£. 

7.  Surety  of  the  Peace. — ^The  de- 
fendant in  a  proceeding  for  surety 
of  the  peace  is  not  a  cempetent 
witness  in  his  own  behalf  De- 
loohery  v.  The  Stateez  rel.  Dilka.  621 
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